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CONTAINING 
AMP LE AND COMPLETE INSTRUCTIONS . 
FOR COMMENCING AND DEFENDING 
The various Kinds .of Suits and Actions, entering up Judg-' . 


ment, ſuing out Execution, proceeding in Error from tze 
KING's BENCH, COMMON PLEAS, . — 
[ CREE, and PARLIAMENT, hee. | | '.. 


Axp CALCULATED Nor ONLY - * 
10 GUIDE THE ATTORNEY, --- 
IN THE COURSE or HIS PRACTICE, 5 


In Caſes already ſettled ; but alſo, by pointing out the Riſe and Ground 
of the various Proceedings, and the ſeveral Caſes in each already 


adjudged, to enable him CI Analogy to W new 7 Matters that 3 
ws. occur. ; 1 | 


p 
. CONTAINING 


RULES OF COURT bow ro MICHAELMAS TERM, 1784, 
And enriched with a Number of very curious and ſpecial Precedents of 


the various Writs, Pleadings, Entries, &c. in Uſe in the Court of . | 
KING's BENCH ; and particularly of DECLARATIONS, a. great 1 


— of which are very ſpecial, and ſettled by the moſt eminent Nj 
T0 which i is added a e I N DE Me” Wes 51 
hay ' WT) 
"JOHN. SHERIDAN, 2. 
s ot che Middle- Temple, zaxarorun; _ 8 
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15, 4 court inſtitated by the Conquergr, and ſo. 
— ſitting gonſtantly in his oyn hall. This cop 
always followed the king; but in the reign. of ki 
John, the court of common pleas az arated fre 
de aula regia; and the. 11th article le.of lagna C 
enacta, that * Placita ja pn = 14 

tenantur in 4 co 22 certain CC + 
Fn 45 e e all, 
Place where the aula regia originally 
It is called the King's Bench, becanſe 


to ſit here in perſon 3; and the lle of t 


© coram ipſo rege; but he cannot d termine any 8180 or 
motion, but by: the mouths of his. judges,- to N on 
55. has committed his whole E F .}, TY 
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To the ant of king's: bench was allows hb is 


| | 0 minal juriſdiction ſolely; but now on the plea-ſide; or 


civil branch it hath an ori inal juriſdiction and e . 
nizance of all actions of trei ſs; and other injuties A- 


| ledged to have been committed vi et armis, or with force; 
of all actions for forgery of deeds,. maintenance, con- 
\ piracy, deceit, and actions upon the caſe, which alledge 
any fraud, all which are of a ctiminal nature: for a 
though brought for a civil remedy, the defendant is in | 


ſtrictneſt liable to pay u firie ta e king, as wells da- 


mages to the party. I he ſame doctrine is now extended 


. and it doth, 
| Ae 


fiction of Jaw; hold pleas of all perſon- 


10 actions: this fiction is, that the defendant is arreſt- 
ed for a ſuppoſed treſpaſs which has never in reality 

» 0 x committed, and ihus being in evſtody of the mar- 
roceed 


U of this court, the plaintiff is at h 


not him for any perſonal action whatſoe' 


As this court, inf tuted for criminal er 8 


— AR co ce of a. variety of other" buſineſs, hy the fe- 


like fiction. 


tion of the ſuppoſed treſpaſs, ſo'doth the court ofeoms | 
mon pleas,” originally inſtituted for the trial of real 
4dions, make uſe of tlie fiction of the defendant hav 


| * broke Hoa rand cloſe-of the plaintiff,” whereby the 


to the land might come in queſtion ; and tlie er 
N of chat of the plaintiff being a debtor to che 


1 vg rag which debt it is fuggeſted he is the leſs able to 


Do not | 


| pleas ut 
4. 


1 res ſon of" the de feridant witholding that for 
c 


e ſues, to extend their juriſdition- 

This court cannot, as being benesth jts dignity, 
er hold ples in any ,perforiat a&ion; where the debt or 
damage is kfs than forty ſhillings. © It is enafted, 43 


. Ebz.c.6. * That if any perſonal action be brought 


bs in any of her pr courts at Weſtminſter (not 


being for any title 
bn the freehold or inheritance of —_— knds,' nor for 


intereſt of lands, not concern 
battery) and it ſhall a judges of tue 
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Origin of the King's Bench. 
damages therein to be recovered, ſhall not amount to 
the ſumof 405. in every ſuch caſe, the judges or juſtices 


before whom ſuch aQiori ſhall be piirſued, ſhall not 
award to the plaintiff any more coſts than the ſum of 


the debt or dimages ſo to be recovered ſhall amount 
ts; but leſs at their diſcretion. 


This court, like all the other courts of this country, Bound by 


is bound to judge according to the known and fi ted law. 
laws of the land, that Is to ſay, the common law, the 


lex non ſcripta, or the cuſtoms of the realm, and the 
written or ſtatute law; nor can the one or the other be 
altered; but by expreſs ſtatute: the rules of practice, or 


mode of proceeding in each evurt, are indeed, of 


courſe, much under the regulation of the reſpeRive 
courts, yet any material alterations in this _— &, ot 
ſuch as may, in any very conſiderable degree, 

ſfubject, are generally, and indeed it is to be wiſhed 
ever may be, made by act of parhament; | ; 


ect the 


The judges of the court are at preſent four * in ot the | F 
number, the chief juſtice, and three puiſne judges, WHO This court 


are, by their office, ſovereign eonſervators of t 

peace, and ſupreme coroners of the land: their cori. 
miſhons were, in early periods, duranite bene plarito, 
afterwards quamdiu ſi bene geſſerint, but removable on 


the addreſs of both houſes of parliament; and-the de- 


miſe of the crown was held to vacate their commiſ- 
ſion; but it doth not now ſo do by 1 Geb. 3. c. _ 
This a& was made at the earneſt recommendation of 
the king himſelf from the throne; declaring; that he 


looked upon the jndependance and uprightneſs of the 


judges as eſſential to the impattial adminiſtration of 
Juſtice, as ons af the Veſt ſecurities of the tights and 


* Du ring the greater part of the reign of James the 


firſt, the king's bench and common pleas had each 
five judges, for tlie benefit of a caſting vote, and it 


ſeems to have beet a wiſe regulation; for if the court 
are equally divided in opinion on any point, no Judge 
wy 


ment can be given; or perhaps the preſent eſta 


ment may be as proper, as no judgment is judgment 


for the defendant. 
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Obſerva - Notwithſta din the many encomiums wnich hav 


tions on 16.1. 
8 Co 2Je] „ 
> F #3 | 2 
Lgncdly or not, we will. not take upon ourſelyes to fiy, 
a direct oppoſite tendency to that which it holds forth, 
and ſecures the dependance, rather than the indepen- 
dance of the judges on the reigning ſovereign. Ads of 
this nature, virtually admit what the hiſtory. of this 
country has, at many periods, proved to have been 
the 4 ppt it 15 poiſible for the perſons who preſide 
in the ſeveral courts of law, to act cotruptly, illegally, 
aud unjuſtly, and for the king to wiſh them ſo to do. 
What then is the operation of this act; tlie reigning 


—— 


en paſſed upon the framers of this ſtatute, with re- 
gt to their zeal for the rights and . of the 
ject, it hath, in our humble opinion, whether de- 


7 
— 


tell us to the contrary. A point of law was once in 
diſpute between the reigning prince, and the heir to 
the crown, (George the ſecond, and Frederick, prince of 
Wales, the father of his preſent majeſty,) which was re- 
ferred to the judges : we will not preſume to ſay that 
this matter was had in remembrance when the act 
was brought forward, but ſurely. the heir to the 
crown at leaſt, had more chance of equal juſtice be- 

fore the ping af that act, than he now has: and if 
We advert, that every power of reward and advance- 
ment is, as before, in the poſſeſſion of the crown, we 
cannot Reſitate ro determine, that the judge who may 
be advanced by the king on the throne, and who can- 
not be diſplaced by his ſucceſſor, is more likely to be 
dependant upon that king, than he was before the 
ſucoeſſor had loſt the power of diſplacing him. 79 
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- The hears on the eee n Of the o- 
of which we mean at preſent to treat, ate, the chief cen on the 
| clerk bis 3 the cleck of the rules, clerk of plen fde. 

docquets, commitments and ſatis factioma, 
clerk of if the declarations, ' filazer, clerk of the com- 
bails, figner of the-writs, clerk of the treaſury, . 
and caſes 'brevium; clerk of the errors, ſealer of the 
writs, marſhal, clerk of the of the king's 
N priſon, aſſociate and m SEES = 
'UINEF, cryer, court ns envi 
Wen 8 
All writs and J which are to be ſigned, e 


; iſſued: in the name of the chief clerk. 


This office is es n 
die buſineſs of the court, ner muſty of al 5 
writs, records and judgments. 5 
It is a ſingular happineſs to the preſent times, that am pre- 
the adminiſtration of che aw in theſe Er N 
neral = pure, t, uncorrupt and, of juſtice in 
K. de gid pate RE, the ancient — law this court- 
* _ metimes been alarmed at occaſional devi 
ations from the, ſtriEtneſs of thoſe rules, it mut. 1 


of. En. i Pals ee 


Tun, n for Ge ed debate er Of the. 


particular periods of the year, which are deno- Terms. 


A terms : theſe terms were originally no other 


than the leifure ſeaſons which were not occupied by 


s feaſts or feftivals, or not liable to the ge- 


avocations 6 rural bulineſs' ; thus Advent and. 
D 2 Chrift- 


| 


32 H. 8. c. 21. 1 1 
2 156. * 


nE 9 


ber ih cm. 


Forma the winter vacation, Tn Eaf- 
i thut in the ſpring; the time of Pentecoſt the next, 
und the long vacation between Midſummer and Mi- 
* cbaeimas was allotted for harveſt ; ſo that the terms na- 
turally fel:into-a-four-fold divifen';5 and from ſome 
Feſtival day-which immediately preeeded their com- 
mencement, were denominated tho terms of St. Hil- 
_ of Eaſter, of St. Michael, and of the Holy Ti- 
ntiy, which terms have been regulated and abbrevi- 
ated hy ſeveral acts of parlament particularly Trinity 
Term, by 32 Hen. 8. c. 21: and Menon , by 


5 46 Cor. Kl r. 67 and 24 Geo. 2. . 18. 


There are, in each of theſe; terms, FRO abe of 


ms appearance, which are generally at the diſtance of a 


werk from each other, and are regulated by ſome feſtt- 
val of the church: on ſome one of theſe to all original 
vtits muſt be made returnable; and therefore they 
. are generally called the returns of that term; whereot 
. every term has more or leſs, ſaid by the Mirror, Yee. 
5.108. tochave: been originally:fixed by king. Alfred, 
but certainly ſettled as early as the ſtat. of 51 Hen. 
x H. 2. But though many of the return days are 
ed upon gundays, yet the court never fits to re- 
ceive theſe returns: till the Monday after; and there- 
fore no proceedings can be had, or judgment, <4 
poſed to be, given on the Sunday. 51 H. Þ 
135. Salk. 627. 2 A 


The rſt return in every term is, properly ſpeaking, | 
the firſt da in that term ; as for inſtance, the octave 
of Saint ilary, or the eighth dey inclufive after the 
feaſt of that ſaint, which falling on the thirteenth of 


January, the octave therefore, of the firſt day of Hil- 


ary term is the twentieth of January; and thereon the 


„ 5 WO pr {oh hon; for ſuch as do 
aſa 87 A Arn or 95 Mons, N 9 


bee . 
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Of the Terms 
FLY 901 10} 


| | | 1 
make his appearance; and if he d. on the fourth 
day a it is Luſficient, 2 Till. e 1 UH. 


e «15 ee 8 {i 713 ien TV | 
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1. On the morrow of All Souls, mer: rot 


2. On the-morrow of Saint Martin. N 
3. On the octave of Saint Martin. g 
75 chk the * of Saint n in 15 days. 


—— n * — _ 6 


1 Yonds by Bill. 


) next after the marrow af All Souls, 

j next after the morrow of St. Martin. 
next after the octave of St. Martin. 

! next after 15 x from the day of * 


Cond « - > - - "_ _— - Z c . n 


—_— r 
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H. lrg 7; erm hath four Eu. 


5 On the octave of Saint Hilary 

2. 5 the day of Saint Hi 451 in 15 days. 

55 1 the morrow of the cha of the bleſſed 
irgin Mary. 

4. On the octave of the preifemion of che bleſſed 
irgin Mary. | 


r ö * 6 * 14 1 ? * e es Woo 


— >, . T p — 


en b Bill 


on . a@uve of Bt, Hilary.” 

On () next after 15 days from the day of 

int Hilary, 

On ( 7 next after the morrow of the purifica- 
| 887 the brow virgin Mary of th 
3 next after 53. 7 e eee 
5 the bleſſed virgin Af : 


— 


1 Z 5 
we» , .. 2 
GR 8 „ * . 2 8 S 


„ dani e Eater, Tarn heh foe Ri 
"IT: From the day of Faſter in 15 days. © 
2. From the day of Eaſter in three weeks. 5 
From the day of Eaſter in one montn 
by From the day of Eaſter in five weeks. 
* On the 1 morrow of ee 0 our r Lord. 


W- 1 * FAR 


* 
— — — A. "4 [nite BET ads ** "WI. 


— Bill. Bom 
On 5 83 next aſter 15 days from the "ENS of 
Eafter. © 
7 6 ) next after three weeks from dhe day of 
after. 
On ( ) next after one 8 12 the 2 
»Eafter.  - . 6 
20 | next after fire weeks. (RY the f of 


* "> next aſier the morrow of + the aſcenſion 
of our L ord. 4428 8 
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Friniy Term hath 3 Ruuru. * 


1. On the morrow of the haly Trini 3 
2. On the octave of the holy Trinix. 
13 ere the day of the holy Tinity in fifteen . 
rom the day of 85 _ Tri OY" in three 1 


rn erer — * 
23 by Bil. TRL e 
TIT 2 4 next after the morrow of the holy 
Trinity. 
On () next after the octave of the hol 7 Trinity 
On. UP ) next after fifteen days from e day of 
They holy. Trinity 75 
e -} Next ___ three weeks from, the 4* 0 
l Trinity. 


II. AR Term, begin 
H- 9 5 on ae, ag I xg, (a E an LH 


lowing, 8 ends l. Mes the 1200 Ir not Sundaſ 
then on the Ry following. . x 


8. 
8. 


« Eaſt 


Eafter day, and ends on Monday 


it happens 
Foun the. ba 


frode 242. 


limited: 


4 5 Whitſunday. 
Trinity Term, begins on the Friday after Trinity 


Sunday, that day being appointed by the 32 H. 8. 
45 mw 1d ende de Wedneſday: fortnight after, unleſs 


is to be on the-24th- of June, the; feaſt of St. 


adjourne 


rn N 8 4 4 
1 FY 5 414. 4 Fas + 4 


to the next day. Cro. Fac. p. 16. 2. Bus 
| ALT TTY: SF +720 008 2915 4 
Michaclmas Term, begins November the 6th, (ex- 


cept ĩt happens on a Sunday) then on the Monday 
next aſter, and ends November the 28th, if not Sun- 
day, then: the 29th: +24 Geo. 2. c. 43943. 
The iſſuable terms are, Hilary and Trinitx. 
24 Þ hepn gh in H#/iminfler-hall . on Aſcen- 
frond-ay, Midſummer- 


„ and the ſecond day of Feb- 
ruary, being the purification 

_ 'Exchequer, opens eight days before any term 
(except Trinity) before which, it opens but four days. 
Tze firſt and laſt days of every term are the days 

of appenrance. “ ths »d ee eg eie e 
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|; 4 1 WK. 2 . 
e Attornies of tbis Cour. 
FEE 2 ‚ n 8 8 # 1 "ts 1 „ 18 wal: * 
AT TORNIES are perſons appointed by the cou 


but Stat. Y//im. 2. c. 10. gave all perſons: liberty of 
| appearing' byattorney ; in conſequence of which, many 
1mproper. perſons. were admitted by the Judges on 
which it was enacted, 4 Hen. 4. c. 18. That the 
judges ſhould examine them, and at their diſcretion 
put thoſe who. were. virtuous and of good fame on 
the roll, and ſtrike out the reſt; and 33 Hen. 6. c. 7. 
the numbers in Norfolk and SuffoKk. 

But at preſent perſong intending tol become. attor- 


8 nies muſt ſerve a regular clerkſhip; for no perſon 1 * 


\ 


tiſt, which is no court day, then it muſt. 


% 


% 


a3. 
* * 
. 


rt Ofattornies. 
to proſecute or defend actions for. their clients 3 ty _— 0 


formerly every ſuitor was obliged to appear in perſon; tuted. 


Attornies 
muſt ſerve 
ar 


egular 
clerkſhi 


| deiraitted's an attorney; -wilefs be has ſerved elite 


| ina book to be kept for-this purpoſe: 22 G. 2. c. 46: 


j 


Sf Artornies. 


ſhip of five years to ari attorney dul J. admitted, takes 
the appointed oaths, and be inrolled, after an exami- 


nation with reſpect to his abilities, by A anger. the 
court; 2 G. 2. 6:23; 


- Perſons articled to pw op muſt cxats allidavic to 


| be made within ther months after the execution of 
te articles; the names and places of abode of the 


parties muſt be inſerted in ſuch affidavit, with the day 
of the date of contract, the fame filed with the 
cer in the court where his maſter is admitted, 


_—_ clerk muſt, — mp 5 4 term of =_ | 
ears, be actually em uch attorney, or his 
—— agents, in the proper en of 
an attorney. 22 G. 2. c 46. 

Clerk N Sp ſerved ſive years to a ſolicitor in 
mitte an attorney without tes or 


MA taxing ſerved» peothonatary, or-:ſecordary 
of either court, five years, may be admitted an attorney 
If the attorney dies, or leaves off bufineſs, the clerk 


may be diſcharged by rule or order ſof court, and be 


aſſigned to 2 inrolled attorney for the remain- 
der of the time. An affidavit . be made, execu- 
ted, and filed, of ſuch ſecond contract, by one of the 


| ſubſcribing witneſſes. 22 G. 2, 


No perſon can be admitted ' without affidavit M . 


having actually and ey ſerved, and «havin 


layed by the attorne ae attornies to whom 
or his or their agent, Jang the whole term of e A 
year. This affidavit muſt be read in the ein where 


the p is to be admitted. 22 KW. 2. 


having ſerved a clerkſhip agrecable to the 
2 nk be intolled upon affirmation. 12 G. 2. 
The: confideration-money given with the clerk” 


: maſt-be inſerted in the articles, in words ar lenge; | 
| A the pit 1 8 


Adm 
4 2 affidavit-is made 7 Terk oh. bis faiths 
OO "ns" execured by the 9 


v. 


Of attornies. 


ginal affidavit of the due execution of tlie articles. 
The judge, after examination, gives his fiat, for the 


admiſſion, which is ingroſſed, by the ſecondarys 


clerk. On taking the appointed oaths in court, the 
cgurt ſigns the admiſhon, and the attorney's name 
is entered upon the roll. ry aL 


Affidavit of the Execution of Articles of Clerhſhip: 
A. B. &c. maketh oath, that he this deponent did 
ſee C. D. one of the attornies of his majeſty's court of | 


king's bench, E. F. of, Sc. and G. H. the clerk to 


the ſaid C. D. ſeverally fign, ſeal, and as their ſeveral 
acts and deeds; in due form of law, deliver certain 


articles of agreement, bearing date the —— dayof , 
and made between the ſaid E. F. and G. H. of the 
one part, and the ſaid C. D. of the other part, where 
by the ſaid E. F. and G. H. agreed, that the ſaid G. H. 
ſhould ſerve the ſaid C. D. as his clerk, in the prac- 
tice of an attorney and ſolicitor, for the term of five 

ears, to be computed from the day of the date of the 

aid articles. And this deponent further ſaith, That 
the ſaid names E. F. G. H. and C. D. ſet and ſub- 
ſcribed oppoſite to the ſeveral ſeals affixed to the ſaid 


articles, as the 2 executing the ſame, are of the 


ſeveral and reſpective proper hand writings of the 
faid E. F. G. . ana C. D. and that the name J. X. 
thereto ſet as one of the ſubſcribing witneſſes to the 


faid articles is the proper hand writing of J. &. and 


that the name L. M. thereunto ſet as the otlier ſub- 


ſeribing witneſs, is the proper hand writing of this 


deponent 


| „ 25 | 
Sworn, &c. | - a 


asi + es: e ORG: 
In the r nd nag . 


G. H. of Ne. maketh bath and faith, that he thi | 


deponent hath duly ſerved C. D. in thE annexe 


articles mentioned, as his clerk, for the ſpace or term 


of. five years, in purſuance of the faid "annexed 
artioles. | ; 8 1 Tay . 8 3 | 


a 
Fl 


21 


| ſigned by him; muſt be produced to a Judges whom 
the ſecondary's clerk: muſt alſo attend with the ori- 


| 
| 
94 
1 


. . 


— 3 the cuſtom for the mites gives 
anthems of the clerk's due ſervitude, Oy this 1s not 
now required. 

Attornies are to take the e to the government 
under penaltics and diſability to e 13 W. 3. 


Attornies d of 8 perjury, c. prac- 
nſport for ſeven 


tiſing, the judge hath power to tra 
years, as felons. 12 G. 2. c 29. - 

No attorney ſhall have more than two cletks at 
one time, and every attorney ſhall be inrolled before 
He is allowed to ſue out writs in the courts at ef. 


minſter, under the penalty of twenty 1 2 6. 2 a. 


c. 2 | 
No attornies c or ſolicitors ſhall commence. any e. 
tion for fees, until a month after the delivery of their 
ꝓills, ſubſcribed with their hands: and ſach bills 
may be taxed, and upon the taxation, the ſum re- 
maining dus is to be paid in full of the ſaid bills; or 
in default, the parties ſhall be liable to attachment: 
is to pay the coſts of taxation, if che bill 


the attorney 1 
be reduced a fixth part. 2 G. 2. c. 2 


TA. attorney or ſolicitor, having . due to nim, 
detain writings until his Juſt fees are paid. 
1 Tall. 1. 
3 writings! which are delivered upon 
Jpecial truſt, wruſt, for 4 C, L. due to him in that very 
buſineſs, &c. Mad. C and Eg. 306. 


ef te undertaking r to a n 
N OO 25 Kalke e compelled to 2: 


| .6 Mod 86. 095. 12 Mad. 251. 


No verſa fl ange his attorney without rule 
of court, or order of a judge, and notice to the ad- 
verſe party, or his attorney; and the new attorne 
coming in, is to take notice, at his peril, of the rules 
whereunto the former attorney was liable, had he 

continued. Mich. 1654. 
"The hill mult be firſt paid. 12 Mad. 440. 8 
- Attormies may be puniſhed in a ſummary way, 
n ah H attachment, or having their" names ftruck 
but of+the roll, for - ill- practice attended with fraud 
and corruption, and commi itted againſt the te of 
1 ce, 


1 * : 


kJ R 


juſtice, and common honeſty... 12 Mod. 237, 318, 
440, 883, 65. S 8% 521550 _ 


. * F 
An attorney was ordered to pay coſts (ag well as 


his client), having joined in an affidavit to ſupport a 


frivolous complaint, and having made refſentffl decla - 


. 


in it. 2 Burr. 654. * , 


An action lies againſt an attorney for neglecting 


# 


to charge a perſon m execution. at his client's ſuit, 


rations, which ſhewed him to be perſonally active 


according to 4 rule of court; although it ſeems ra- 


ther want of judgment than negligenee. 3 ii. Gas 
but the court will not proceed againſt him in a ſum- 
mary way. 4 Burr. 2060. 1 NN 
An attorney permitting any perſon to practiſe 
in his name, not being a ſworn attorney, ſhall. 
be diſablod from practiſing. 22 Geo. 2. c. 46. 


ſec. 11. and the court may commit the unqualified 


perſon to priſon for any. time not excerdinng one 
month; and the attorney to forfeit fifty. pounds. 

Thi G. noi ie md wantions eb 
No clerk of the peace, or deputy, nor any under- 


ſheriff, or deputy, ſhall act as ſolicitor, attorney, or 


agent, at any general or quarter ſeſſions of the peace, 
where he ſhall execute ſuch office, under the penalty 


of fifty pounds, to be ſued for within fix months. 


next after the fact committed. Ibid. ſec. 33. 


Attornies are to be governed by the maſter and 


to attend him on notice. FH. 15 Car. 2. | 
May file bills and declarations, paying two fhil- 


lings a term, and examine the files gratis. Mich. 


Car. 2. reg. 3, 
An attorney is not bound to diſcover and give in 


evidence the contents of a deed ſhewn him by his cli- 


ent, nor any inſtructions given him by his client; nor 
can he be forced to act againſt his will. ED 

Attorney not enrolled, ſuing out any writ, forfeits 
50 J. for each offence; clerks in the exchequer, chan- 


cerys pipe-ollids &c. attornies of the mayors, ſheriffs, , 
an 


dutchy courts, and officers of the courts at Weſt- 


minſter excepted,” 2 Geo. 2. Made perpetual, 30 


Geo. 2. 8 
ee E 2 Attornies 


2 27 


8 OPl Attornies. 


Attornies diſmiſſed by one court for miſdemeanors, 
ſhall not; after certificate, be admitted to practiſe in 
another court. Rule, Micky 165 4. 

g An attorney by an authority in writing from an 
attorney of another court, may act in that court: 
2 Geo. 2. Made perpetual, 30 Geo. 2. 1 

Attornies may not be juſtices of the peace during 
ſuch time they continue on the roll. 5 Geo. 2. 
An attorney, if a priſoner, cannot proſecute ſuits, 
unleſs ſuch foir was brought before his impriſon- 
ment, but is not diſabled from defending ſuits, 
12 Goa; eee eee e, 
No perſon may act as attorney at ſeſſions, unleſs 
admitted according to 2 Geo. 2. under penalty of 504. 
with treble eoſts; and attorney permitting perſons 
not admitted to uſe his name in the courts of general 
or quarter ſeſſions, ſubject to the like penalty: Lan- 
caſter, Durham, Cheſter, and dutchy of Lancaſter, or 
Courts of great ſeſſions in Wales excepted. 22 Geo. 2. 
No attorney may be leſſee in ejectment. Rule, 
ANG tf ¼ TE Ye orhn'y 
No attorney of this or any other court, may be 
bail in this court. Micb. 14 G. 2. „„ 
Attorney delaying his clients ſuit, or demanding 
more than his dues, ſhall pay coſts; and treble da - 
_ Mages, and be ſtruck off the roll. nnn t 
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Actions. 
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AS all wrong may in ſome ſort be confidered as a 
4 privation of right, the natural remedy is pak 
put in poſſeſſion of that right; this may be effecte 

either by a ſpecific reſtoration of the matter in diſ- 
pute, or when that is not a poſſible or an adequate re- 
medy, by a pecuniary ſatisfaction in damages; to ex- 
tend this idea to matters of aſſault, & g. we may 
obſerye that the party acquires a right to ſuch da- 
mages the moment the injury is received; although 
that right be not fully aſcertained until they are aſ- 
ſeſſed by the intervention of the law, the inſtrument 

to obtain this remedy, is an action called in the Mir- 


rour, the ** * lawfu} demand of one's right,” and by e. 2. f f 
Bracton and Fleta in the words of Juſtinian Jus s Ta- 4,6, 


proſequand; in judicio quod alicui debetur- 
Actions are criminal, or civil. . 
Criminal actions lie for ſome penalty on the party 
ſued, and are called penal actions. 
Popular actions, lie for a breach of ſome penal ſta- 
tute; and are called popular actions, becauſe not 
given one ſpecially; but generally to any that will 
proſecute as well for himſelf, as the king, and are 
generally called qui tam actions, becauſe brought by a2 
on qui tam pro domino rege, Ac, quam pro je 1pſe 
in hac parte ſequitur. 5 . 
Civil actions, are real, perſonal, and mixed. Real, 
which concern real property only, are ſuch whereby 
the plaintiff, or demandant, claims title to any lands or 
tenements, rents, commons, or other hereditaments, 
in fee fimple, fee tail, or for term of life: but theſe 
actions have for ſome time been moſtly laid afide, being 
very dilatory and expenſive; and a more commodious 
method 1s contrived to diſpute the title of lands, cal- 
led an ejectment; of late, however, real actions ſeem to 
have been coming into uſe again, for reaſons which 


will be ſeen when we treat of the ſtatutes of limita- 
15 N „ On 


Of Agtons, | 


| Perſonal actions, are gecount, aſſumpfit, couengns, debt, 
| 2 and gattery, falſe 27 


m— caſe, treſpaſs, 

replevin. 

"bs xed attions, partake of the nature of the other 
two, as ſome real property is demanded, and alſo 
Honal damages for e, ſaſtained; as ejectment 
wititles the plaintiff not o 92 reſtitution for the 
term of years, but alſo Gin for tlie wro 2 845 —— 
not only to recover the lan | waſted, but al 

damages, by 6 Ed. 1 c. 5. 

= eee, lays iag ünſt 4 bailiff or revefver, rs lay 
be b rought again the executbrs' and adminiſtrators 
of every guardian, bajliff, and receiver, and' by =o 
jointenant, or tenant in common, againſt the o 
5 hai for receiving more tlian his Hare. Ann. c. 10 
ut theſe actions are now — diſuſed, ch 


common 
method being to proceed by bill in equity. 


8 5 hf, is founded upon a contract, either er- 


—_ and 9 an Apo on me caſe. — 

ge Gen ?, is for the of à prom 

which 2 the - wi of a fer re, thus if 4 
itder promiſe to build a houſe by à certain day, and 


fails, this 2 lies for the dartiages faſtaiine(}by the 

delay. In debt by ſimple contract, if tie debtor pro- 
mn to pay, and doth not; this action lieth on che 

breach of promiſe, inſtead of debt. A promiſfory note, 
| 15 under feal, is an expr fs afſiomip/tt ; and the =_ 
© of indorfee _ recoyer te value in damages. 
by ſtat. 20 Cor. 2. c. 3. where" an executor or admi- 
e romiſes to anſwer damages out of his own 
eftate;. where a man undertakes to anſwer for the 
| — default, or miſcarriages of another; here any 

Agreement is made upon cunſideration of marriage; 

- - Whereany contract or ſale is made of lands, tenements, 
or hereditaments or any intereſt therein: or where 
any agreement is not to be performed' within a 
from the making ſueh agreement, unleſs ſome note 
fe Chg rag be made in writing, and fignec by 

e Pays to N therewith, with a meſe verbal 
mpfet- 18 void. 


wee 272 is where goods are ſold; or work 
N without any FRY agreed upon; here the 
5 implies 


6 | ' - 
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implies aptomiſe and ſatisſaction to the value. When 

one has received money belonging to another, for, 
money paid by miſtake, or ona conſideration which 
happens to fail, or through impoſition, extortion, or | 
oppreſſion, or where undue advantage is taken f 
the plaintiff's ſituation. 4 Burr. 01. For ananey — 
laid out for the uſe of another, the law implying a 

a TINS and upon an account hated. 

Carth. 1 12 N RAY 36 re ns 

Covenant, ariſes — ement under 

ſeal, perſons aggrieved by breach of ſueli agreement, 

= — this action, ju Tecover . for the : 
breach of this action, beſides coſts. 7 


& 7 
1 


Debt, is now ſeldom brought but upon ſpecial con- 
tracts, under ſeal, and — .of WW for if 
brought upon fimple contract, the plaintiff -labours 
under two 2 C 8 3 3 has the 
advantage of waging his law if he thinks proper; 
that is If . l ow that he doth — 
money, and eleven of the neighbours {wear that they 
believe his oath to be true, he ſhall be diſcharged af 5 
the demand) and ſecondly, the plaintiff muſt recover 1 
the whole debt he claims, or nothing at all. For che 
debt is one fingle cauſe of action; and, if the proof 
varies from the claim, it cannot be looked upon s 
the ſame contract. Dyer 219. It lies on a judgment 
iven in an inferior court, though under 40s. becauſe 
it is warranted by fat. Cro. Elix. 96. Roll. Abrid. 600. 
ia 316. 23 H. 8. c. 186. . 
Aault, lies where there is an attempt or offer to 
beat another without touching him; as if one lifts 
up his cane or his fiſt in a chreatning manner at 
another; or ſtrikes at him, but miſſes him. Finob aa. 
Battery is the unlawful beating of another. The feaſt 
touching of another perſon wilfully, or in anger, is a 
| battery; 6 Mod. 173, 149. Vent 256. but battery is 
in ſome inſtances lawful, as due correction given by 
a parent or maſter to a child, ſcholar, or apprentice, 
or in defence of a man's perfon or goods. | 
Aſſault and falſe impriſonment... This action lies fer 
every confinement of the perſon without ſufficient 
authority, and js commonly joined to an __— and 
: 85 ry; 


. 


battery; for every impriſonment includes a battefy; 
and every battery an aſſault. 2 I. 489. 
+ Caſe, or Treſpaſs on the Caſe, This action lies for 
malicious, ſcandalous, and ſlanderous words, tending 
6 Hob. 138: to any perſon's damage and derogation*. For affect- 
ing a man's health, by ſelling him bad proviſions or 

b Roll. Abr. wines b, by the exerciſe of a noiſome trade which in- 


{ 


85. fects the air in his neighbourhood ; or by the neglect 


or unſkilful management of a phyſician, ſurgeon, ot 


en H. 6. apo . Againſt carriers and others. upon the 


28. cuſtom of England *; againſt inn · keepers for agueſt's 
270 Ann. goods ſtolen in his — 4 . For deceits in contracts, 
* 175. bargains, and ſales ; for negligenee; or keeping a dog 
1 Danv. * to bite ſheep; taking or enticing away a 
E1 Vent. ſervant or apprentice >; diſturbance in the uſe of a ſcat 
Aro. in the church!; for injuries done in commons *; for 
377- malicious proſecutions, conſpiracy, eſcape, and reſ- 
1 997- cus]; breaking down a party wall; ſtopping of antient 
6 763.5 = 2 N 
71 Ck 5. lights, and for any private nuſance to a man's walls, 
light, or air“; againſt ſheriffs for default in execu- 


„Inst. ting writs”; for diſturbing a parſon in taking his 
| 251.9 Rep. tithes, &c. 2 Cr. 478. it alſo lieth in a variety of 
54- 


$ ., Other inſtances: as for calling a maiden.a whore, or 
1 . ſaying ſhe has had a baſtard, whereby ſhe loſes her 
1 marriage; for calling a married woman a whore; for 
damaging an horſe Which has been hired; by immode- 
rate riding; if a horſe is fold as ſound and proves un- 
found; againſt a farrier who lames a horſe in ſhoeing 
him; for reſcuing diſtreſs when driving to the pound; 
for ſtopping of a water courſe from running through 
another's grounds; for ſtopping a way through which 
another hath @ right to paſs ; againſt a taylor who 
ſpoils cloaths that he is intruſted to make; againſt 3 


man who erects any building, or doth any other act 


do hinder his neighbour's light. It is indeed impoſſi- 
ble to enumerate all the occafions on which this 
action will lie, it being an univerſal remedy given for 
all perſonal. wrongs and injuries without force, the 
RNS ook that where the act is an immediate 
injury to the perſon or property, the remedy is b 
action of treſpaſs vi et armis, but where there. is on!. . 
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quence, and collaterally injurious, then it N be by 
this action. 11 Aod. 18. Lord Reymend wa 9 
Str. 635. 2 
tf is a ſpecial action on we caſe, which one man 
hath . another, Who hath in his poſſeſſion any'of 
his goods by delivery, finding, or otherwiſe; andifells 
or makes at: of them without his conſent, or refuſes to 
deliver — 8 demand; and it is to recaver damages to 
the value of ends: and is ſo called from ſuggeſting. 
that-the 2 hath loſt the goods in queſtion, and. 
the —_— hath found the ſame, and converted them 2 
to his own uſe. -'2 Lill. Ar. 6184. 5 

Detinus lies for the recovery of $ in ee ad 
alſo for damages for the detainer, But as the defendant 
in this action may wage bis law, trover-is the addon ig 
more common uſe. 

Treſpaſs, or Treſpaſs vi et Armis, lies far i injury done 
by one man to another, as entering on another's graund 
without a lawful authority, and doing ſome damage 
NO — he perſon real property; 2 another 
mmediate injury ta or property 
as-before ob Incl 

Replevin is an action which a perſon whoſe goods or ' 
beaſty are wrongfully taken in conn _ 
the diſtrainer, upon giving ſecurity 3 — to the 
ky eds no — 4 en - 

0 etermined x im, return; t 
oy is on ſuch ſecurity, delivered u | ta.ths . 2. f 

7. — g ſuch adtion. Mirrar. e. 8 
37 L, e. * 11 _ % e. K. 


„ armis. 


7450 perſons may ſue l 8 rette abe 
ſan or felony, convicted of ine, out-lawed, or ah brit 
excommunicated, alien enemies, or under religi 1 ar» 
ders of the church of Rome, theſe cannot ſuc, but may 
be ſued ; executors or adminiſtrators, though Out 
3 may ſue in righe of their teftatat or inteſtate 

8 under covert cannot ſue, or be ſued; — 


* 2 * 


* 


— — rw 
» * 


the cuſtom. Infants muſt ſue by prochien amy; and 
defend by guardian. Ideots cannot ſue, but muſt ap- 
pear in perſon in defending ſuits brought agaiaſt them. 
A lunatic cannot ſue, but may appear to a ſuit com - 
menced againft him (if a miner) by guardian; if of 


| | full age, by his attorney. 1 If. 128, 135. 6 Rep. 3. 
ODA /%%/« TOR eV gc 140 HITS PL 
i | - | Executors, when plaintiffs,” muſt all be named; but 
= | when-anaRion is brought againſt them, it muſt be only 

| A gainſt ſuch of them ad adminiſter. 
l _ «+ Allo, joint tenants muſt ſue jointly ; tenants in com- 
| mon ought to join in actio 8 per ſonal, but not real ; 


and in aſſize and flander of title, they ought to ſever. 
Divers perſons may have an action of treſpaſs jointly 
for goods taken, or the like; but of battery, or ſuch 
perſonal treſpaſs, the action ought to be ſingle; if one 
treſpaſs be done by divers, the plaintiff may make it 
joint, or ſeveral, as he pleaſes; and yet two that join 
in a treſpaſs, do ſo make one treſpaſſer,/ that one of 
them is anſwerable for the other; and if they be ſued 

in one action, they may ſever in pleas and Ma J 

_ releaſe to one is a releaſe: to all. Alſo the jury muſt 
aſſeſs damages for all, but there ſhall be but onè ſatis- 
faction; and where a joint action doth lie againſt ſe- 
veral perſons, and ſome of their names are known, and 
ſome are not, the action may be brought againſt them 
that they are known by their particular names, and 
declare with a ſimul cum uliis, &c. 2 Lill. Abr. 469. 

; gs og 09 2057 3 a wo 3 5 ee 

Of the li. I perſons were permitted to bring their actions at an 
mitatien-of diftance of time, innumerable ee ries ne 
N. Memory of facts that may be neceſſary to be proved in 
the defence, may, by length of time, be worn out of 

the minds of the witneſſes, who could'once have proved 

them ; nor can perſgns be fuppoſed ever to'retain, even 

the written documents; whith-may be neceſfary upon 

ſuch occaſions, -' It is therefotei to be preſumed, that 

demands made afteſ & cettain'afe either ill- founded, or 

4 have been ſatisfied therefore. „„ 6347 

9 | No perſon ſhall have a writ-of| right of the poſ- 
* ſeſſion of his anceſtor but within ſixty years, nor of 
„ m e. 


- Wow" on oo Oy —  FY" v0 e 


hed R . 


to the contrary. Salk. 205: 2 Str. 1086. 


take benefit of, and ſu 


and: all actions upon any p. 


: 21 Fac. 1e. 16. ET: 


4 


* 
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4 — 
— 2 Y 4 * 7 
* F WP 8 
: S + £ : 1 -”" +4 
4 p apr" , X 
: , * 


| This limitation doth not extend tb any ſuit for advow- 
ſons}: 1 Aer, . % ge ilk 5h ane 7 


- 


A claim or entry, to prevent the ſtatute, muſt be 
upon the land, unleſs there ſhall he ſome ſpecial reaſon 
„„ All writs of formedon ſhall be ſued within twenty 
years next after the title or cauſe of action firſt: de- 


ſcended or fallen, but if the perſon entitled to ſuch writ be 


at the time of the ſaid right firſt deſcended or fallen, within 


done before this act; ſo as ſuch perſon or his heirs, ſhall 
within ten years; next after full age, diſcoverture, '&c. 


e forth the ſame.“ 21 Fac. 1 c. 16. 


— 


All actions, &c. brought far any forfeitures on 
any ꝓenal ſtatute made, whereby the forfeiture is li- 


mited to the queen, ſhall be e gy within two years; 
al ſtatute, the benefit 
whereof is limited to the queen and to the proſecutor, 


ſhall de brought within ane year; and in default of 
ſuch purſuit, then to be brought for the queen within 


two years after that year ended. And if any ſuit ſhall 
be brought: after the time in that behalf before limited 


5 (orgton the ſtatute of tillage), the ſame ſhall be void 


nd of none effect.“ 27: AO35 „ D500 THO 
Actions for words ſhall be commenced and ſued 
within two years next after the words: ſpoken, &c.“ 
Ibis does not extend to ſcandalum magnatum; nor to 
cafes where the ſpecial damage is the giſt of the action 
but where the words of themſelves are actionable, ſpe- 
cial damage will not take them out of the ſtatute, 
1 Sid. 95 „ TT ET 09 Ne 
„% All ations of treſpaſs, of aſſault, batter 
ing, impriſonment, or 'any of them, ſhall be com- 
menced within four. years next after the cauſe of ſuch 
actions or ſuits.” 21 Far, rc, 16. 


All actions of treſpaſs' quare clauſum fragit, actions 


of treſpaſs, detinue, trover, and replevin, for taking 
away of goods and chattels'; actions of account (other 
than ſuch accounts as concern the trade of merchan- 


dize between W = merchant, their factors and 


4 


twenty one years, ſeme covert, non cumpos mentis, impri- 
ſoned, or beyond the ſeas, then ſuch perſon and his heirs 
may bring his action, or make his entry as he might have 


tery, wounds 


35 


2301 2 26 


4 = > 
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Gd. ode oh the: au (except Gander); 25 85 


of debt, grounded upon an lending or gontt act with, 


aut ſpecialty; debt: for arrearagesf of rent. are to be 
brougbt within fi; "_ next alter e cauſe of action. 
227 c. Fac. 15 c 16. so Bagh: 


Fieſpaſs for beating a ſervants. er. bees Gee 


u is not within the ſtatute, being e on the 


the ſpecial: damage. Sali. 206. 


Nor are fem coverts, perſons that are non ampel, 
ini or beyond ſea, and infants: but here it is to be 
obſerved that perſons not bound by this act, muſt be 


in the ſituation therein deſcribed at the time of the ac- 
tion aceruing; thus a perſon being beyond the ſeas at 


that time hath the benefit of the ſtatue; but if the cauſe 
of action ariſeth while in the kingdom, although the 
perſon go beyond the ſea immediately after, yet ſhall 
the time be goes ern per oy: Wr _ he. 


of action aroſe, 


Debt on 2 Za. 6. f for tithes, on api; for. 2 _= 


of a copyholder, rent on an indenture of Jeaſe, or for an 


eſcape, are not within the Stat, 1 Sid. 305. 1 Saund. 33 · 


; D. Ts 1 Ley. 2 J- 


or an action Wught ia a. ſheriff for money 


| levied ona feri faczas,' becauſe the action is founded 


Venue and 
the chang» 


in malgficis, as alſo begauſe the judgment on which the 
feri ſacias iſſued, is a matter of record. 1 Mod. 205.213, 


Y 


A charity is not barred by length of time, 2 Porn, 399+ 
A legacy is not within the ſtatute, 1 Ak 256. 
1 a ST z | Chan, nk 103. r 
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1 country being, for = wry convenient Ke 

niſtration of Ju de diyided into ſeyeral. rate 
int thereof. diſtricts, which are termed counties (a „ 4 to. 
have been made by, but which bas certainly ſubſiſted 
from the time of fred) it is neceſſary that the demand 
ſhould be m de, or to uſe the technica} terme that the: 


action ſhoul be laid, or the injury declared to have 
been done in ſome one ſpecific-county, which i is called 
layin of 15 venue or viſye; that is, the vicinia or 


neighbo Food in the _ as the i injury is declared to 
have 


_ 


* 0 8 
” * . 4 
oy [ Fa is * "4 
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5 


cone _— frog 2 the wh _ the cauſe; * N. 11 3 
= vi iterally 4 Nor * mags com- | 
the'writ. of ning, being a command to. the 


0 V che appointing the commginthis or that gaunty. 
5 Tany nicsties Which were tormerly to he obſerved 
- ek elpect to laying bf the 
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ned, wh N. eau of ac- 
Adangs Jets thai where it 


"HY Ahr.] 782. but peripoa) and 


tions: e bave happened any 


N Fog Ann 25 oo ; 2 e 
—— actions muſt „ f 

1 21. A 1. c. 4% deſendant hall, 

an bt for rent: ainſt dhe aſſignee 

of: 4 un on the | rivit ty. N is local, and wWill lie 
Where hut in the county en 2 270 95 Ry 

nes 43. ent: 
2 it I, in dere 1 
declare in wh : couny he Lac, 


"hah but in 1 9 7 conlnty, the court will direct a 
change of the venue, and oblige the plaintiff to declare 


proper con ee Ke 3 
Ae 1 me on | 
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1erift io ganſe g jury to cone theo jaying 1, YG 


eas are now prod 6 
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in the 29 county, unleſs he will undertake to give 


dence in the firſts. - Thus is the benefit of 
| Tam 12 5 1 75 that, kee, of — 


mould be called from thoſe" parts, the 
' whereofare the moſt likely to 2. judges of 
_ the cauſe of diſpute, always preſerved:to the ſvbjeft, 
but in thoſe partieular inſtanees in which there would 


be manifeſt impropriety or injuſtice i in ſo doing. 


This power ut the courts of cbangi the ve cis 1 
; an os Wi /For. ni _ e 505 ered. 
All writs to id in their proper this, as 
the judges 8 by empoweted thenato' change the yy 
Venue if required, ind not to infiſk xi 1 y ON 2 . 
the writ as Was the ancient cf * N ice 
began 1 5 reign * ered 2 J. 670. a. : 
power cretionally ere | to cauſe 
but ne à defect 87 juſtice: whole bogs © court | 
will not change the venue to an n 
counties, previoub to the pr ing cirouit; 644 


ttmhere the alllzes are holden only onde a: year, at; 


time of the ſummer 3 g * | 
times remove the ve nu from | che | 


— 4nppate 
er 


* Ti he wen cannot i but N 
wha atone ay 10 of «tion bps gs pL Fn 
as” rivi 
| * os o Maddie where e era | 
he 18 ee i and Keep. 


1 8 alt he ſues it in auter droit as executor, 

&e, or 55 with-another'perſon, then the privilege 

zs loſt) 4 Bar. 202% Barriſters and, officers of the 
court have the like privilege. bid. 

It *cuninibt be changed from Middieſex into/ any 

; Welch county. 4 Bury. 2480. 

If an whole county be intereſted inthe queſtion.to 
be tried, che trial muſt by n ſome adjoining 


1 oY county. Stra. 177. 


In local actions, the Shea of. law 1 
change che verze indirectiy, or by conſent. of the 

6 aan but although it ſhould be abſolutely neceflary 

| i! . l trial, yet res 


: 14 , y 3 oy oh WY 74 ; . . N 5 
5 ; * ” 1 : $ ---.a} 8 1 1 ; 2 
Ol the Venue. ' 21 ol 
xl bo x f Pp ” - „ : 


they even then effect it directly and abſolutely; but 
it is in ſuch caſes upon application to a court of 
equity there done upon the foregoing ground; this 
among a number of other inſtances, was the caſe of 
the iflues directed by the houſe of lords, in the cauſe 
between the duke of Devonthire and the miners of 


* 


the county of Derby, A. D. 17062. 0 1 
Aflavit to change the Venue. © 


In the King's-bench, Between 22 8 — | 

C. D. of, &c. the defendant in this cauſe, maketh 
oath and faith, that the cauſe of action mentioned in 
the declaration in this cauſe, if any ſuch there be, 
did ariſe in the county of S. and not in the county of 
E. nar elſewhere out of the faid county of S. 7: 
The court will on the motion of the defendant's, 
counſel on this affidavit, of which motion it 1s not 
requiſite to give notice to the plaintiff's attorney, make | 
a rule which is abſolute, to change the venue a copy 
of which muſt be ſerved on the plaintiff's attorney. 

If the declaration be delivered eight days before the 
end of the term, defendant cannot move to change 
the venue the next term. Stra. 211. e 
Venue may be changed after an order for time to 
plead. 1 Vilſ. 245. e 52 

If the plaintiff moves to diſcharge the rule to 
change the venue, it muſt be before application. 
If the rule is diſcharged upon the plaintiff under- 
taking to give material evidence in the county where 

the venue is laid, and he ſhould fail ſo to do, he will 
be nonſuited. WE FE FL, ON OE 

Though a plaintiff cannot regularly move tochange 
the venue, yet he may in effe& do it, by moving to 
amend. Stra. 1162, HAS 7 | 

The court ſuffered the plaintiff to'amend the venue 
after the defendant had changed it upon the common 
afhdavit, Stra. EM * 

Venue never ' ſuffered to be changed in debt. 


Stra. 87 r 
Chap. 


* 
if 
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Ot tho Jultice of Amze. 


| Of the Fuftices of Aﬀfze and Ni Prius. | 


Of the Jaſ- AS the court of king's bench doth now, and hath 
tice of Af. © long fat in Weſtminſter- hall, all actions brought 


ſize and 


. a T ke 
4 7 o 


Ni Prius. in this court, ſhould of courſe be there tried, al- 


though by a jury ſummoned out of the county, in 


. which the venue is laid; but this would, were it ac- 


tually to be the practiſe, be very vexatious to the 
ſuitors, who would in ſuch caſe be brought up to 


Weſtminſter, from every part of the kingdom, and 


would be obliged to bring with them their witneſſes, 
to the ſame place, at a very great expence ; would be 
of great hardſhip to the jurors in being brought ſo 
far from their own homes for the deciſion of cauſes, 
and increaſe the bufineſs of the courts at Weſtminſter 


-£0.an-inconventent, degree. ᷑ net ig 
But theſe evils are obviated by the courts of aſſia⸗ 

and niſi prius; which are compoſed of two or more 
commiſſioners, who are twice in every year ſent by 
the king's ſpecial commiſlion, all round the kingdom, 
(except London and Middleſex, where courts of ni/ 
prius are held in, and after every term, and the four 
northern counties, Weſtmoreland, Cumberland, 
Northumberland, and Durham, where the aſſizes 
are holden only once a year) to try by a jury of the 
ctixe counties ſuch matters as are then under 

pare in tn the courts of Weſtminſter-hall, '_ 
he ſeveral counties are for this purpoſe divided 


b * 
1 
* 


Into fix diſtin& diſtriẽts, which are called circuits, viz. 


The Midland, containing the counties of 
Northampton, Derby, „ 
ù»Vÿ ß LS... 
e OT.- 


The Norfolk Circuit. 
Bucks, 9 Cambridgeſhire, 
- Bedford, M ' 8s: 
. Huntingdon, F Suffolk. | 


oO Reb, | AS FRET ̃ͤ ² OS. i. recs 


NW THR 


rw, 


| Proceſs of the Court. 3 
The Home Circvie.” een ee 
8 Hertford, b . „ 1 
: Eſſex, Bey TT D 5 
8 The 0e Circuit... 1 
Berks, 1 Sleuecler. 
„ Orford. Monmouth, 
| Hereford, | Stafford & Wee 
„ 8 = 
| . | The W: AtrnCirenit. 8880 
Southampton, 5 bre, 3 
Wins, ; 7 Devonſhire, | e Wren, 
| Dorſet, © 1 Somerſet. | 
ts Fi The Northern Circuit. x 
| Yorkſhire,” RON; Cumberland, 
C Weſtmoreland, _ 


Northumberland, Lancaſhire. - 


The officers be! onging to the circuit are, the ork: 
of afize, the aſſociate, clerk of arraigns, clerk of in- 
a Wa 


ee ener er "ed 


5 


yu -» 


in Cont, 1 he is to return — — writs of venire, di- 


Aringas, and habeas, corpora, where the ſheriff is 4 


party in the ſuit; which writs are r directed 


e en 77 4 0; {vin 
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Of the Proce of the . eres 


T* moſt common and uſual eh of this fee 


2 


court, is what is entitled à Bi 


which is ſo called, becauſe the court, now fits. in the 
county of Middleſex ; L -y if it fat in any other 


county, 


Fo 


Proceſs of the Court. 


county, it would be a bill of that county: thus 
- when the court ſat at Oxford, on account of the 
lague, Mich. 1665. the proceſs was by bill of Ox- 
Etdthire. Tryes, Jus. Filizar, 101. - 5 
Ih be bill of Middleſex was formerly always found- 
ed upon a plaint of treſpaſs, entered upon the records 
of the court. Bro. tit.) Qyer & Deter miner 8. and is a 
kind of capias, directed to the ſheriff of the county, 
commanding him to take the defendant, and have 
him before our lord the king, at Weſtminſter, on a 
| certain day, to anſwer to of pong on a plea of 
treſpaſs ; which ' accuſation of - treſpaſs gives the 
court juriſdiction in other civil cauſes ; for when the 
defendant is in cuſtody, of the marſhal, for the ſup- 
poſed treſpaſs, he is then a priſoner of the court, 
and may be here proſecuted for any other matter : 
not, that it is neceſſary, that he ſhould be an actual 
priſoner, hut as ſoon as he appears, or puts in bail, 
to the proceſs, he is deemed ſo to be. 4 Inf. 72. 
And for this reaſon, a treſpaſs: is always ſuggeſted, 
Whatever may be the cauſe of action. 
: -/iTo the proceſs of the court, the defendant muſt, 
in ſome- inſtances, put in what is called common, 
and, in others, ſpecial bail; common bail are merely 
two imaginary perſons, John Doe, and Richard 
Roe; but if the plaintiff will make oath, that the 
cauſe of action amounts to ten pounds or upwards, 
he may arreſt the defendant, and make him find ſub- 
ſtantial ſecurities for his appearance, which are called 
ſpecial bail. On this head the ſtatute 13 Car. 2. fl. 2. 
c. a. requires; that the true cauſe of action be ex- 
preſſed in the body of the writ or proceſs, or no ſe- 
_ curity can be taken above the value of 40 l. This 
ftature had, "without any ſucli intention, like to 
have deprived this court of all its juriſdiction over 
Civil injuries without force. For as the bill of Mid- 
dleſex was framed only for actions of treſpaſs, the 
defendant could not be held to bail thereon, for 
breaches of civil contracts; but the officers of this 


70 court deviſed what is called, a cauſe of ac etiam, to 

dae added to the uſual complaint of . treſpaſs ; the bill 

of - Middleſex commanding the defendant to be 
SATO VI Gre. od 4 CEE r 


brought 
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Filizar. 102. Append. 3. No. 3 A. 3. 


Midd:ex), THE ſheriff is commanded to take Benjamin 


in his bailiwick, and ſafel them; fo that he 

may have their bodies before the lord the king at 

Saint Hilary, to anſwer 

treſpaſs, and that he then * mw this precept. 
9 5 3 y bil | ; 


ceſs, to the intent, that you may, by your attorney, 
appear in his majeſty's court of king's bench at Welt- 


,  third-day of January inſtant, in order to your de- 
, fence in this action. ö 
Y | 9 Ai. B. Inner Temple, 
d | 8 _.* iſt Jan. 133. 
1 If en e and wife, — notice muſt be to 
; appear for yourſelf and —— your wife. * 
7 The bill of Fore and other proceſs, being 
| uſually printed in the plural number, it is common, 
25 in caſe there is but one defendant, to inſert the fic- 


name of the fictitious, from that of the actual de - 


fendant. | 


* Præcipe. Midaleſa (fs) bill for William White 
_— Px Boo inn 22 * e . 


The defendant muſt be ſerved with a copy of the 
proceſs, and notice perſonally. 12 G. 1. c. 29. and 
ſervice on the return day, though after the court 
riſes, is good. 2 Burr. 812, $13, 


- 


brought into court, to anſwer the plaintiff of a plea 
: of treſpaſs, and alſo, to A bill of | ebt. Tryes, Fut. 85 


Bill of Middleſex, when the Defendant ir not to be bela 
| 0 Bail. tokio. OD os 
to wit: J Black and John Doe, if they may be found 


Weſtminſter, on 1 next after the octave of 
Villiam Mbite, in 'a plea of : 


- _ Stormontand Way. 
Mr. Benjamin Black, you are ſerved with this pro- | 


minſter, at the return thereof, being the twenty» - 


titious name.of John Doe or Richard Roe, in order 
to prevent eraſurey ; obſerving to vary the chriſtian 


| G 2 | If- 


44 Proceſs of the Court. 


ben If the proceſs be againſt. ſeveral defendants, they 
4 muſt be all named in the notice, and copies ſerved 

on each 'defendant. It is not neceffary to ſhew the 
- party: the organ. ,, 
„„ Bil of Middleſex Office, No. 6, Clifford's Inn. 


Stamp, 28. 6d: Signing. Term, 10d. Vacation, 6d. 
_ . Oath, when to hold to bail. | 


Bill of Middleſex, when the Defendant is to be held to Bail. 


Middleſex) T HE Sheriff is commanded to take 
do wit. J Benjamin Black, and John Doe, if they may 
be found in his bailiwick, and ſafely keep them, ſo 
that he may have their bodies before the lord the 

king at Weſtminſter, on Wedneſday next after the 

octave of Saint Hilary, to anſwer William White in a 
plea of treſpaſs, and alſo to a bill of the ſaid MWillian 

White, to 5 exhibited againſt the ſaid Benjamin 

Black for fifty pounds upon promiſes, according to 

the cuſtom of the court of our lord the king, before 

the king himſelf, and that he have then there thus 

precept. OF „ By Bill. . 

9 | S _ Stormont and Way. 
The attorney's name and place of abode with the 


ſum ſworn to, muſt be indorſed. 


e „„ 
Middleſex ( ſs ) bill for William White, again 
Benjamin Black, in caſe for Fol. upon promiſe, return- 
able an Wedneſday next after the octave of Saint 


8 A. B. Attorney, 
Oath for 251. Inner Temple. 


| ; h 
The bills of Middleſex are figned, and the oat 
| 8 adminiſtred at the office, and warrants when to hold 
1 to bail, granted by the ſheriff of Middleſey, Office, 
| : Took's Courts, Curſitor Street, Chancery Lane. 

If the defendant be not arreſted on this bill of Mid- 
dleſex; an alias, and a plus ies bill muſt be made out 
until taken, if in that count ʒ. 5 

| | 7 Alia 


4 


Proceſs ol the Court. 5 


| as Bill of Middleſes. wy 
Miles to wit The ſheriff 1s abi KEY as 
before he was "ag to take Benjamin * ; 
and John Doe, Se. 


Pluries Bill of Ah Alber 5 al 
- Middleſex to wit. The ſheriff is commanded,” as - 
often times he has been commanded, to take Benja- 
min Black and John. Doe, &c. 
| The precipe mult expreſs alas or Pluries bill as the 
caſe may be. 

If the defendant lives in ay liberty where the 
ſheriff of Middleſex may not enter, ſuch as the liberty 
of Weſtminſter, a non omittas bill of Middleſex: muſt 
be made out, upon which the ſheriff will grant his 
| warrant to the high RR of ee e to Wot 


1 Nn Omittas Bill 1 Middleſex. . 

122 THE ſheriff is commanded that he omit 

wit not by reaſon of any liberty in his bailiwick; 
but that he enter the ſame, and take Benjamin Black 
and Jobn Dee, and fafely keep them, ſo that he may 
have their bodies before the Lin at Weſtminſter, on 
5 0 next after the —— of St. Hilary. 

to anſwer William Mbite in a plea of treſpaſs; and 
alſo to a bill of the ſaid William Mpite to be exhibited 
againſt the ſaid Benjamin Black for Fol. upon promiſes 
| according to the cuſtom of our court before us, and 
that he then have WP: this 57 Fil 


1 AT. Way. | 

4 re præcipe muſt exproſs non omittas Bill yy Mid- 
dleſex 

* he affidavit and preccipe are always left' at the 
office. 

If the defendant be not found in Midilelos, n 
Jatitat muſt be ſued out into any other county, which 
if the defendant is to 5 to bail, my be done on 
an office Lo af of the dayit 19855 the bin of Mid- 


dlefex off Ce, 


This 


2 
#4 
* 


to arifwer Pilliam White, in lea of treſpaſs; 
our ſaid ſheriff of Middleſex at that day returned to 
us, that the ſaid Benjamin and John were not found 
in his bailiwick; wheieupon, on the behalf of the 


return thereof, 


V roteſs of the Court. 


Tunis writ of latitat, is fo called from reciting the 
bill of Middleſex, a d the proceedings thereon, and 
then reciting that it is teſtified, that the defendant 


latitat et diſcurrit, lurks and wanders in the county to 
the ſheriff of which the writ is directed; but ay 


' while the defendant is in Middleſex, the proceſs muſt 
be by bill of Middleſex only, ſo if he be originally 
- proceeded againſt in any other county, the latitat is 


uſually ſued out upon a 1 and not an actual 
& the firſt proceſs of the 
court. „ i 


| Latitat when the Defentant is not to be held ta Bail, | 
\. George, the Third &c. to the ſheriffs of London 


5 greeting : Whereas we lately commanded our ſheriff of 


iddleſex, that he ſhould take Benjamin Black and 


John Dee, if they ſhould be found in his bailiwick, and 


ſafely keep them, ſo that he might have their bodies 
before us at Weſtminſter at a certain day now Lo 


aforeſaid William, it is ſufficiently teſtified in our 


court before us, that the ſaid Benjamin and John do 
lurk and ſecret themſelves in your county, therefore 


we command you, that you take them if they ſhall be 


found in your bailiwick, and ſafe ty tkeep them, ſo 
that you may have their bodies be 


l 

ore us at Weſt- 
minſter, on Monday next after eight days of the 
purification, to anſwer the ſaid William in the plea 
aforeſaid, and have you there then this writ. Witneſs 
William carl of Mansfield, at Weſtminſter, the 23d 
day of January, in the 23d year.of our reign. 
£2 JJJ%%%C%%%%% A and. Way. 


* Notice. e | 


© Mr. Benjamin Black, you are ſerved with this pro- 


eeſs to the intent that you may, by your attorney, 


appear in his N 5 court of king's bench, at the 


| being the twelfth day of February 

inſtant, in order to your defence in this action. 

7 ö A. B. Inner Temple. 
Es I January, 1783, 


Procets of the Court. 


' Precipe. 

London, to wit. 0 Lin for l- White, - 
| | againſt 

. | fo Benjamin Black." 

King 8 peel fits; Inner Temple 

Signer of the writs, J. Heberden. 85 
Stamp, zs. d. Signing, 28. 6d. Oath, when deren. 18. 

Seal office, No. 3. Inner Temple. lane. 15 
Sealing, 7d. | 

This writ muſt be indorſed with the name 1 
refidence of the plaintiff's attorney, the date 
when ſued out, and an . * e. on W 
defendant. | 


Lalla when the egg is to be held to Baa. . 
6E ORG E the Third, &c. to the ſheriff of 
Surry, greeting: Whereas we lately commanded our 
ſheriff of Middleſex, that he ſhould take Benjamin 
Black and John Doe, if they might be found in his 
bailiwick, and ſafely keep them, ſo, that he might 
have their bodies before us at Weſtminſter, at a cer- 
tain day now paſt, to anſwer Willam White in 2. 
of treſpaſs, © And alſo to a bill of the ſaid * liam, 
7 2 05 the faid Benjamin for fifty pounds upon 
„ promiſes, according to the cuſtom, of our court 
60 before us, to be exhibited,” and our ſaid ſheriff of 
Middleſex at that day returned to us, that the ſaid 
Benjamin and John were not found in his bailiwick; - 
whereupon, on the behalf of the. aforeſaid William, 
it is N teſtified in our court before us, 
that the ſaid enjamin and bn do lurk. and ſecrete 
themſelves in your county : Therefore we co 
you, that you take them, if they ſhall be found in 
your bailiwick, and- ſafely keep them, ſo that you 
may have their bodies before us at Weſtminſter, on 
Monday next after eight da 5 of the — 9 art to 
anſwer the ſaid William of t bill aforeſaid; 
and have you then there this Lag Witneſs William 
earl of Mansfield, at Weſtminſter, the twenty third 
day of January in the twenty third year of our reign N 
Stermont aye 
The attorney's name and fam rern to, ndorfed. 


8 ; 2 hed 


—— WR 


/Procfs of the contt. 


: " Pracipe. TR - 

London lat. for William White tink Berijami 
Black, tr. ca. for gol. upon promiſes, returnable 
Monday r next after 8 n of, the purification. 

4. B. Koso e 

The day the writ ik ſued dans aud be ſum ſworn 
to, muſt be indorſed thereon. - 

arrant thereon, is granted, : | 
In London, at the compters in Woudtirect ad. the 
Poultry, 4d. In Surry, Kant, and Efſex. at the 
offices of thereſpective ſheriffs, "bd. in any other 
county, 28. 

If the defendant is not Gang on this writ, before 
the return; an alias latitat iſſues, ene, and ſealed 
8 is before „„ W 
M e e be Ties. © Cn 

George, & c, to the ſheriffs of a 3 
We. command you, as before we have commanded 
you, "at you take Benjamin Black and John Doe, if 

may be found in your bailiwick, and ſafely keep 
i ahem, ſo that you may have their bodies before us at 
Weſtminſter, on Wedneſday nextafter fifteen days from 
the da of Eaſter, to anſwer William White of a plea of 
treſpaſs; and alſo to a bill of the ſaid William e 
the Raid Benjamin,” for fifty pounds upon 'promiſes, 
according to the cuſtom of our court before us to be 
exhibited, and have there then this writ. Witneſs 
William 9 5 ry, 0 Abs oa: the 
lay 'of Fe ruary, in e twen econd ear 

.of 125 rf | a6 f 
7 15 bh | Stormont and Way. 


 Indorſed with the attorney” s name and fam ſworn 
to, ecipe as before, inſerting the words alias latitat. 
the defendant is not to be met with before the 
return, a pluries latitat os 5 Which is the ſame ver- 
- batim as the a/tas :atitat, only inſtead of the words, 
as before we have 5 — ed you, it fays 8 we 
N hae oftentimes he git act 8 Jou.“ 1 


. r Crone on — gr” Y 


- 


| = Proceſs of che 


win If there is a liberty which the ſher riff cannot enter, * 
ble a non omittas latitat iſſnes. s. 
I 1 2 | p N \ * : D - | ; gt 4 T4337 
; Non omittas Latitat. ; * 1 : 


The non omittas latitat may iſſue in the firſt in- 


In ſtance, and varies from the other latitatt only by con- 


dleſex theſe words, Therefore we command you 


the that you do not omit, by reaſon of any liberty in your 
county, but that you enter the ſame, and take Ben- 


jamin Black,” &c. 
ing, as. 6d; Sealing, 18. 2d. 
+ Latitat to the Counties Palatine. \ © Tr 


ter, Durham, or Lancaſter, runs thus: 


1g - 25 Fas FS TS: urs 

ded 415 Jaaa © 95 ai 2 1 
pi George, &c. To our chamberlain of gur county 
gi palatine of Cheſter, or to his deputy there, reeting : 

; Whercas we lately commanded our ſh * of Mid- 
o deſex, that he ſhould take Benjamin Black and Fohn | 
Ar Doe, if they ſhould be found in his bailiwick, and 
-. chat he ſhould keep them 28. ſo that he might 
be have their bodies before us at Weſtminſter, at a cer- 
Fs tain day now paſt, to anſwer William White of a plea 


of treſpaſs, and alſo ofa bill to the ſaid William againſt 
the ſaid Benjamin for fifty pounds upon promiſes, 
according to the cuſtom of our court, before us to 
be exhibited ; and ou; ſaid ſheriff at that day retutn - 


"ay. Ned to us that the ſaid Benjamin and John were not. 
9 found in his bailiwick, whereupon on the behalf of 
on the ſaid William it is ſufficiently atteſted in our court. 
che before us, that the ſaid Benjamin and Fohn lurk and 
. ecrete themſelves in your county palatine ; therefore 
de, ve <ommand you, that by out writ under the ſeal of 


our ſaid county palatine, to be duly made, and to he. 
directed to the ſheriff.of the Raid. county palatine, 
you command the faid ſheriff, that he t be fork 


* 


\ 


taining at the end of recital of the bill of Mid- 


The præcipe muſt expreſs non omittas latitat, Sign 


The latitat to any of the counties palatine as Cheſ- 


t 


Benjamin and Jobn, fees. bs found in his N 5 


2 8 ; 
* 


15 found, 


ao atk us: he may * thetr 
bodies nr 0 us 14 /eheniner on Wedneſday next 
_ - after the octave of Saint Hilary, to anſwer the faid 
William White, of the plea and bill aforeſaid, and 
have then there this writ; - Witneſs William earl 
of Mansfield, at Weſtminſter, the twenty ei ighth, day 


of New in we ee chan year of our reign. 


Stormont and Way. 
The præci e is. marked in the _—__ 8 pod 
Palatine of Cheſter, lat: for, &A w. 


| Latitat to Lancafter. | | a EW rg 


The Jatirar © to Lancaſter. is directed To our 


| chancellor of our county palatine of r 0 or to 
his Py" there. 
Latitat to N 


George, & c. To the reverend father in God 


Sohn, by divine providence, lord Fg of Durham, 
or to his dep al there; greeting (to the end of the 
recital of the bill of Middleſex), therefore we com- 
mand you, that by your writ, under the ſeal of your 
biſhop ick, in due, manner to be made and direfted 
to the 5 riff of the county of Durham, you cauſe 
| In ſaid ſheriff to be commanded, that he take the 
E. Black and Fohn Doe if * ay; be 


1 e to \ the cingue ports. 1285 „ 


2 to che cinque ports Haſtings, an 


Hythe, Dover and Sandwich, and their dependen - 
cies Rye, Winchelſca and Seaford are directed. 
To the conſtable of our caſtle of Dover, or to his 
deputy there, greeting: Whereas we lately command- 
ed, Ge. but inſtead of I in Jour 8 i 
< bailiwick.” , , 


Sets cee Towns Javing Sheriff. © 
The Wer of Briſtol, Covent * York, 
3 * 1 London, orwich, and the 


0 have each two ſheri 
91% 125 Canterbury, Exeter, Litchfield, 


WW | 


8 The 


e Aa 


* 


— Court... 
The towns of Kingſton upon Hull. n 


; 5 . ca. of « ac etiam 
1 Dez.. 


exhibited againſt the ſaid Benjamin Black for 5ol. 
debt, be to the cuſtom of the court of * 
ford oy OM tare the Bog e 


n . by 
And alfo to a bill of the ſaid 5 lliam White, to be 
exhibited againſt the ſaid Benjamin * * 80 * 
1 promiſe. According, cg 8 


„ 
4 alſo 2 | bill of the ſaid Miliam White, to by ex- 
hibited againſt the ſaid Benjamin Black, for taking and 


Trover. | 


And Alſo to a bill of the ſaid V liam White, to 9 
exhibited againſt the ſaid Benjamin Black, for con- 


illiam White, to the value of gol. According, &. 


| Da. 
And alſo t to a bill of the ſaid William White, to be 
exhibited againſt the ſaid Benjamin Black, far detain» 
ing the goods and chattels of the ſaid William Whites 
to the value of . According, &c, 


Covenant. 


And allo to a bil of the faid Williom White, to be 
exhibited againſt the ſaid Benjamin Black, for a breach 


of covenant, to the 3 of the ſaid Hillan White 
a Sol. According, &c. 1 


carrying away the goods and chattels of the ſaid Wil- 
liam White to his W of gol e ac] *.. | 


Ha jo. 


4 1 


ton, "a and terer _ —— hare n 
then Gs | Eos” 


And alſo to a bill of the ſaid i Jem White, t to be 


vertin 4 and diſpoſing of the 8 and chattels of he 
2 


_— 


- + 
A * | - 


1 Si : 
. $2 | 11 ö 
” 1 5 % - N 
2 1 f 2 % — 2 A. 


- Ad ald to 2 vill of: the fc 4 ies White, + obs 
bid againſt the ſaid Benjamin Black for beating, 
bruifing, wounding, and ill treating the ſaid Wil. 

liam White to his amage of gol. According, &c. 


On a recognizance of bail. 


And alf to a bill of the ſaid illiom White, to be 
exhibited againſt the ſaid Benjamin Black, in a plea of 
debt, on recognizance according to the cuſtom of 
_ court of our lord the _ before the king him- 
e 


. Þ to be 
fer down thereon, 5 &'6 W. & M. Sgning 98 

10 . 3. c. 25 /. 42 and the name of the attorney 
1 on every writ or proceſs, and writ of. 25 
2 and 2 D zereon. * 2. HAS 2 
made perpetu 6 G. 2c. 14 75. But — 
ſubſcribing the WoL 's name mo the warrant, ſhall 

not vitiate, provided the writ, &c. be regularly ſub- 
feribed, and the ſheriffs ſhall- ſubſcribe the attornies 


name on warrants, on 3 of five pounds.” 12. G. 
2. c. 1 13. 14 4˙. | | 


1 Þy bs oo td 


n NON wi 8 12 has bee dt 
%.... obler E 
N ofthe court. * * Fe 5 wu 


4 * 4 


6 , 4 
Wis 3 Me” 4b LA Cat REAR pe 


F 


Ot lyecial, Bat. „ 
q 3 . 1 „ ix 
: | Hilary Term in the 22d year of the reign of | 
a Iking Geo. IIiIf. - Stormont and Way, 
| ALAN] Benjamin Black having been ſerved with | 
to wit, I proceſs is delivered to bail; N 
e | 5 Fohn vo Lanes yeoman, | | Þ{þ& 
, Richard Roe, of the ſame place, yeoman. | 
8 T7 D, | 1 'At the fuit of ” a 
attorney, 24, F William White, 
Jan. 1783. I e 5 
* 3 | | 
9 
7 
J roo e e Ion | 
y Written on parchment in the above form. Stamp, 
all 8. Filing, Term, 18. 2d. Vacation, 18. 6d. | 
be Clerk of the common bails, king's bench office, 
es Inner Temple. . Sp | 0 
2 Common bail muſt be filed by the defendant in 
eight days excluſive of the day of the return of the 
proceſs, and if the defendant doth not file it in that 
time, the plaintiff may do it for him, on affidavit be- 
ing made of the ſervice, in ſuch cafe theſe words 
EY muſt be inſerted on the bail piece, under the attor- 
| ney's name; filed according to the flatute.” 


Affidavit of fervice of Proceſs. | 7 

: | en William ; plaintiff, 

In the King's Benen and | 

WE | Benjamin B act, defendant. 

E F. clerk to A. B. of the Inner Temple, 

De gentleman, attorney for the above named 
Plaintutr, 


al 


maketh oath and faith, that he did, on the 
dre 2d day of January inſtant, perſonally ſerve the above 
che WY defendant with a true copy of a bill of Middleſex, 


Wuing out of this honourable court, and retarn- 


i LIES 
Mes allo. 
Of ſpecial Bail. 


1. lary under which faid copy was written, an 


Engliſh notice to the faid defendant, of the intent of 
ſuch ſervice, -purſuant t to the ſtatute. in that cafe 85 
and provided. 

- 'This affidavit may be {warn before a Judge of the 
court, or commiſſioner Bo lh fe or clerk of the 
common bails. Mieb. 10 G. 2. flat. 12 G. 2. c, 29. 

but in town, it is moſtly ſworn at the clerk 4 
the common , | 

Affidavit, 18. "Filed, phate. 

Filing common bail voluntarily, invalid, . 
writ is — aut in 14 days after fuch appearance. 

Trin. 4 l, U M. 

"IF e and femie are ſued, the hyſband muſt 4 

for himſelf and wife. Str. 69 . 

If an attorney undertakes to appear in writing, the the 
court will order him fo to do, or in N grant an 
attachment. 

If a vrit be ſerved on defendant by a wrong. Name, 
and he fifes common bail in his vight name, he may 
be declared . prone by his right name; common' bal 
muſt be filed on entering up a judgment upon a 
Warrant of 3 on pain of 10s. to the box, 

MY = 1 in bai che 
| arge of filing common attorne tg 
* e Kagn 2d, by 


boy 95 — eee ied 1 —— 5 8 
ce 1 & 3 5 x 
| Of ſpecial Rail, 

TIES Ahl s bold to ach 
I the King $ Bench a 2 dane ö 
e Blact, defendant, 


1 
7.4 


* L E 5 
8 K* 3 4. 


. money ; 1 LA EN. 
2 We, of Lombard-ſtreet, "925 car- 
e aud With, has the phoye 0 2 


— 


| Of bear —" 


Ann Benjamin Black is juſtly and truly indebted . 
> this deponent, in the ſum of twenty: five pounds, 
or ſo much money lent and advance by the depo- 


dent to Wart ſaid OS DH e 


| Fer money Taid out and N TID 15 
— jet ſo much money paid, laid out, 3 ex. 
ended by this N e p le ed Baan Black, 

ic his: requeſt. 7 ko TOREST ie 


Pr motiey bad and received. 
— For ſo much money had and received by the 
1 Black, for the uſe of this eel 


For money due upon account flated. 
— For fo much money due to this deponent, 
pon the ballance of an account ſtated by; and be- 
een the ſaid Benjamin Black and this us a 


For work done and materials Frans, 


Por work and labour done and FRY! 
y this deponent, for the ſaid Benjamin Lack, and 
dr materials N 580 Apo: hn and about the 

e " E a 92 5 ee 

gk = : wh 9 

— For divers fr wares, and „ 

Y this deponent, 1 ang delivered to this) _ 
amin Black. | | 


1 


ET 


For meat, 2 9 an ny | 

— For meat, drink, waſhing,” and lodging, by 
is © A found and rovided, for the "fait 
Benjamin Black, at his requeſt, 


Ef 


+ 


Dior Br a fp bill. r 


— A the work and labour of this K ; 
on, in and about the healing and curin 
id Benjamin Black, of a certain wound, —— for 


i yers, medicines, potions, and * neceſſary ” 


— 


| Of ſpecial B 


the ſaid curs, 'by this deponent found cd provide 
for theſaid Sagjania Back, at his ee 


For an 8 31. 
— For divers medicines, and 5 be. 
longing to the buſineſs of an apothee y this de- 
— — and provided, a indeed applied 
to the ſaid Ne Black, (or to his _ Wil 
ſervant, or family, as the caſe may be) at his — 


| For depaſturing uf cattle.” 
— For feeding, grazing, and depaſturing of 
divers cattle of the ſaid r Black, firing his 
requeſt, om ee e 


K 


bb Fer the uſe and occupation of a certain 
meſſuage, or dwelling Bout, I the appurtenances, 
ſituate, lying, and- . in . , ,in the pariſh of 
Saint ; in the county 3 1 for the 2 
of one ern now elapſed.” : 


Fu Hr rent W 
1 certain arrears of rent, FO Si 
from the. ſaid Benjamin Black, to this deponent; 
for the uſe and occ Gy of a certain eas a or 
| enances, ſituate, lying and 
iſh of ; in the 
| ty ; "datifed by indenture of leak 

dy this deponent, to the ſaid WN 5 


Ped On pronifſury notes. 
| | Drawee againſt, drawer. 


— Upon a promiſſory note, ann the fai 
Benjamin Black, able to this 3 on 
Value received Fwaamm 85 


F ” 


er ſpecial, Bail, 


14 againſt em PE | 
— Upon a promiſſory note aen by the ſaid 
e njamin Black, payable to Richard Red, or order, 
pd bythe ſaid Richard Ked, indorled to 1 — 


Sar indor fee 8 P 15 cd obs 

— - Upon a promiſſory note, drawn by one George 
preen, payable to Richard Red, or order, and — 

aid Erber Red, indorſed to the ſaid es | 

d 9A W indorſed to this e Et 


On bills of 2 ö 
Drawee againſt acceptor. - 
— acceptor of a certain bill of exchange, 
Irawn by one Richard Red upon the ſaid Benjamin 


Black, payable to this deponent, or order, fix: enen 5 
fter the date thereof, 


Indorſat againſt "EY 
— As acceptor of a certain bill of exchange; | 
Irawn by one Richard Red, u —_ the ſaid Benjamin 
Black payable to one George reen, or order, and 
ie ſaid George Green indorſed wy this bo ance m 


| Tnderſee againſt drains, * 
— On a bill of exchange, drawn by x faid 
Banjamin Black upon one Richard Red, p h to 
eorge Green, and and bythe faid 8 Green, in 7 P | 
lis ne earn | 
In trover. nk 


— 1 liam White of &c. maketh oath 11 PTY 
that the ſaid Benjamin Black, now has or lately had 
In his poſſeſſion, divers goods and chattels, (or the 
goods may be particularly ſet forth) of this dgponent's, 

of the value of 251. which _ goods and chattels, 


the ſaid Benjamin Black unjuſtly detains, = un- 
n converted to his own ule. = 


Por j Journies,  borſe-hire 10 ma 
— 18 divers journies taken by this 


for als Gran, &c.) for 9 7 faid Bias 11 At 


— 


* 


St fperial Bal. 


| 2 requeſt, : and for horſe- hire and neceſlury expen- 
ces 30.8 ang x 85 the ſaid e ng A's 


- 
3 


ee, feen, Ec. by an . 


—— For fees, work, and labour, money paid, laid 
out,. and expended, journies and attendances of this 
deponent in and about proſecuting and defending 
divers ſuits and actions, and for drawing and engrof- 
fing divers deeds and writings, and for money laid 

out about the ſame for my 1113 * Black, at his 
requeſt.  : .. 


| The like by Ame or _— Wee Ge. of an ws 


5 Indebted unto this deponent as executor (or 
' Executrix). of the laſt, will and teſtament, (or as ad- 
miniſtrator or adminiſtratix of all and fingular the 
you ods and chattels which were) of George Green, gent, 

| caſed, for fees, work, labour, and journies of the 
| ſaid george Green, in his life time, about the affairs of 
| aid. Benjamin B ach, and for money by him the 
id George teen, in "bis life time about the ſame 

id gut and ISO at the Frqvell. of the faid 
Benjanin B lack, 


; 5 . in ' partner lip. . = 
155 1 +0; — _ Lud e ſtreet, Lond on, linen 
e, is 


per, maketh oath ith, that the ald Benjamin 

B 11 Red. indebt PR: this deponent, Richard 

and Gs Green, his partners, in the ſum of 

$51. pounds, and upwards, „ or goods ſold and de- 

— The plain 8 2 Lane e the — 

| ing contra or $ deliver ma make 
 "affida N vit for them. 1 as 

; van vt, mur. 

Richard Red of, Kc. ſs to the above named 


| Filliam ihe, maketh gath and ſaith, that the above 
$ at, Ben 2 is My 0 unto — 


ds ſo 
Wo Aer 


a r e eee o&S 


„ A AS 


ry 


Of ſpecial Peil. bs 
lelivered, by the ſaid Hui Pain, 'Y * ud 


2 coy ac. "Ex 


| Affirmation fe 4 Quaker; 0 fan.” 


3 * S 


id 1 liam White of &c. being one of the E f 
nis alled quaker * ſojemniy: rms, Sch the faid Benjamin 
ng P'ark is indebted to this alfirmant in dhe s f 
ol 521. for oods fold and delivered. E Alen 
aid An Mn muſt be full and explicit to the po 

his Ee unto, and ſhould contain the Plaintiff 2 Ho 962 


endant's true name, place of abode and condition; and 
muſt be Poſitive © as to the debt ſworn” unto,” altho* 


Afßdavit to hold the defendant to bail, in s 

Fudge, ſhould ſtate the particular cifcumſtances of the 
opriety of granting the order for bail, and of 

e erh for which ſuch bail ſhould be taken ; and the 


who figns the 92 55 55 his bad for nin * 
fame. Stamp, 18. Gd. 


Of an Aſault- ix order to e das, ot. for 


5 ppecial Bail. E 

KI WILLIAM White, WEL ns ee the coun ty f 

of clerk, makegh oath, that.on 15 

af the day of laſt he this deponent 

- going to. mo whether the tyth e hay on the lands of 
Benjamin Biark of . . aforeſaid were ready to be 


ſet forth, he the ſaid Benjamin (Black did then in the 


manner affault, beat and throw down this depanent 
or reſi 


{t the faid 8 Blact. But 
6 this . Ein reſcued by ſome perſons reſent 
ned from the” fa Baß amin Black, the ſaid Bon enjamin 
OVe Black, e as ſoon as he got looſe from the per- 
* ſons who. reſcued ,this ponent, a ſecond time aſ- 


fault, throw down, b 25 kick this day 


wade by a third perfon, as a ſervant, an e ecytor, q ng 75 ; 
rim. con. ot the like, which'is at the diſcretion an 


caſe, and alſo the ſituation in, 18 of the defendant, 
4 order that a ius dgment icht be formed, Bots 1 


ee when obtained, is to be left with the officer 


ſaid field, without any reaſonable cauſe, in a violent 


on the ground, this deponent making no oppoũtion | 


| 59. 


dar Ar. None ſhall be held to bail under ten pounds, and 


5 OY 


—_ * 8 > 14 q 
b 1 . ; * 3 * ; ; % 8 R 4: & a 
Of tpectal Ball 
pectal Ball. 
4 


„% éͤ vv Ü TN, ͤů!M :: nB ³˙*¹Ü05?³ ] — 
che head and body, ſo that the blood guſ ed out of 
the deponent's ears, which occafioned to this depo- 
nent the Joſs of his ſpeech and hearing for ſome 
time, ſo as to render him incapable of performing 
his duty in the aforeſaid pariſh, he being miniſter of 

the fame; and this deponent further ſaith, that the 
ſaid Benjamin Black is a perſon in very good circum- 
Lances, and is poſſeſſed" of a very contiderable pro 

erty, as this deponent hath been informed, and be. 
jeves; and that the faid Benjamin Black hath not 


7 


made this deponent any ſatisfaction for che aid af. 


fault. wg _ 4m Fi ; 1 p . ; 
© Diſputes touching affidavits to hold to bail, ar 
examinable by the court, or by a judge at chambers, 
Affidavit in court, 1s. At chambers, 1s. 6d. . 
24 1 . 1 7 the Arreſt. i F 


affidavit (or affirmation) muſt be made and filed of 
the cauſe of action, which may be ſworn or affirm 
before a judge, commiſſioner of the court, or the of. 
ficer who ſhall iſſue the proceſs, or his deputy, and the 
ſum ſpecified in the affidavit, is to be indorſed on the 
back of the proceſs, and for which ſum the ſheriff's 
to take bail, and no more. 19 Gee... c, 0. 12 Gn. 
N. * 21 G N 
In Wales, and counties palatine, none ſhall be hell 
to bail under twenty pounds. 1 2 15 . r. N99 
. © Special bail, is not required in debt on a judgment 
unleſs the debt or damages, without the coſts, amount 
to ten pounds; nor are any perſons to be arreſted, on 
actions on penal ſtatutes, or in covenant,” unleſs h 
rule of court, or the covenant be for payment © 
money; nor in actions ag inſt bail, on the-bai)-bond 
nor in treſpaſs, battery, wounding falſe impriſon. 
ment, ent (except for fees) or- flandex of titl 
- (unleſs by order of court, or warrarit from a judge 
ir , 7 1 338. — 18 
A A defendant lawfully delivered from an arreſt, ſhal 
not, be again arreſted, at the ſuit of the famy plaintif 
os owes ore goon cs 


4 - 
* 8 * 12 1 * es. N k : 
F Fs . * : * 2 
; aig | 
1 A 4 
* 2 x 
* * 4 ; ; : = 


But after a nohpros, the defendant ſhall find bail, 
for the plaintiff ſuffers enough, by payin coſts in the 
e er ang Tore NT ET e in a worſe 
"fn an action for money loſt at play, ſpecial bail 
ſhall be given. Str. 10% ũ· ... 


- 


1:2} Perſons not to be held to bail, in ciil caſes. © 
Peers of the realm, members of parliament, Perſonsnce 
peereſſes by birth, members of convocation actually 0 har" roge 
attending thereon, . 8 H. 6. c. 1. biſhops, ambaſſa. i cas 
dors, or other public miniſter, and their domeſtic * 
ſervant 7 Ann. c. 12. 4 Burr. 2017. marſhal of the 
king's bench, warden of the Fleet, 1 Vent. 65. 
Leon. 37 clerks, attornies, and all. other perſons 
attending the courts of juſtice, 4 nf. 1. 2 lust. 551. 
12 MD 163. clergymen performing divine ſervice, 
and not merely. ſtaying in the church with a fraudu- 
lent. deſign, 50 Ed. 3. c. 5. 1 R. 2. c. 16. ſuitors, wit- 
neſſes, and other perſons, neceſſarily attending any 
court of record upon buſineſs, Sir T. Ray. 101. Vent. 
11. 1 Mod. 66. are protected eundo and redeundo. And it 
is faid, witneſſes properly ſummoned before commiſ- 
fioners of bankrupt to give evidence, an heir, exe- 
cutor, or adminiſtrator, R. Mich. 15 Car. 2. a bank- 
rupt, 5 Geo. 2. c. 30. ſailor, 31 Geo. 2. c. 10. or vo- 
lunteer ſoldier (unleſs the debt is twenty pounds). 
Alſo the courts not only protect the perſons of 
their attendants, but likewiſe all thoſe things that 
are, neceſſary for their journey, or the defence of 
their ſuit. 2 Ro/.. Abr. 273. e 
be privilege the courts allow their officers, is 
reſtrained to thoſe ſuits only, which they bring in 
their own right, or are brought againſt them in their 
. own right; for if they ſue or are ſued as executors, or 
. they * not 2 to 1 
0. 177. Dyer. 24. pl. 1 50. 2 Sid. 157. ch. 199. 
If a privileged perſon brings a joint action, this de- 
5 70 his privilege. 2 Noll. Abr. 274 | 
A bankrupt is free from arreſt in going and com- 
Ing to ſurrender to the commiſſioners, and from ac- 
tual ſurrender for forty-two days, or ſuch further time 
| e 


s 


= 


- 
* 
4 


83 4 
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| tial B | : | 


"RY allowed. to finiſh vis. nn 
E- e 3 25 oe cullgdyt at the tume of 2 
eſted for debt, or on any eſcape War- 
| 5 dena to oy render, or or Bis ſurrender, 
within the time e mentioned, then on produc - 
ing the ſummons, or notice, un "the hands of the 

| commiſſianers, and Le? the officer a co Te thereof, 

he ſhall be Aicha ; and if detained, fuck bank- 

| ſhall have for his own uſe five x pounds, for every 

1 « day he is ſo detained. ' Perſons with Tit themfelves 
on board any ſhip of war, ſhall not be taken out of 
the ſervice by any proceſs or execution (except for 
criminal matters), unleſs for a real debt, or other juſt 

2 of action, amounting to twenty pounds; and ir 

perſon be arreſted contrary, to the act, the 

10e. of the, court, on complaint of the party, or 

his attorney may diſcharge” ſuch ſeaman with- 

out fees, upon proof that he was belonging to one 

of his majeſty's ſhips, and: arreſted contrary to 

this act, and is to award coſts; but any plaintiff, 

on notice firſt given in writing of the cauſe of action 

to ſuch ſeamen, or left at his place of reſidence before 

his entering into the ſervice may file a common ap- 
Pearance in any action for debt, ſo as to proceed to 

and outlawry, and to have execution other 

- than againſt Ok Star. 1 6. 2. c. 14. 74 15, 16. 

16 G. 2. c. he Ken 

2 he 0 When the defe ndane is arivfied he mat eicher 0 
1 aa to iſon or put in ſpecial bail to the ſheriff. This 
is done by entering into à bond to * ſheriff, with 

one or more ſureties, to inſure the appearance of the 
defendant at the return of the writ. IT he ſheriff may, 

if he pleaſes, let the defendant go out any ſecu- 

rities; but that is at his own ego for after taking 

him, the ſheriff is bound to keep him, ſo as to be 

1 coming i in court, or an ation lies for an ef- 


_—_— * — CE I - 
-P\, = 
— i 


1 

i 4 
* 
1 
E 
= 
1 
„* 
1* 
1 


If the defendant tender a „ bail be the 
- ſheriff is obliged ta take it. 23 H. 6. c. 10. and ſhall 


* bail for 1 no > other ſum chan RA as is 9 to 


Ne 
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wo Sail . 


þy the Pn aud intlbrfed on thi writ. 12 Gee. = 


23 
Know all men by theſe preſents, chat we 8 
Black, of and a Red, of . und Bar- 
olemew Brown; of are held and bm bound to 
ſheriff of the county of 
y pounds of lawful money of Great Britain, to be 
aid to the faid ſheriff, his Certain attorney, execu- 
ors, adminiſtrators oraſigns; ; for which payment, well 


and truly to be made, we bind ourſelves, and cach'of 


us, by himſelf, for the whole ang in groſs, our and 


ach and every of our heirs, executors and adminiftra- 
tors, firmly by theſe preſents, ſealed with our ſeals. 


Dated the day of in the year of the 
reign of our ſovereign lord George the third, by the 
grace of God, of Great Britain, France and Ircland, 


King, defender of the faith, and ſo- forth, and in the 
year of our lord, 1783. 


The condition of this obligation is ſoch, that if 


the above. bounden 5 Black, do appear before 


the juſtices 72 our ſovereign lord the King, at 
Weſtminſter, do anſwer to _ 
dite on a plea e debt, then this ob l be ſhall 
be void, and of none cot, or - elſe Mal * 
remain in full force and virtue. 


Sealed and delivered ih 


firſt . | EO 5 
„ Benjamin Black; . LS) 8 


Re h d Re 
os RE = EE = tk 


bio. a x. 
kene. 
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in tlie ſum of 
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. 
E. defendant. having been ariefied... d gecia 
14 ia Merit, 15 muſt, if the 4 and price 


n 
5 ——— put in bail * 


* 


nn 


„ Ball. Pi iece. 


_— 


—_ — — 


, — * in "the! 220 . reign. of | 
by king Geo. ILL. 200 * 6 
| Middleſex I Benjamin Black is delivered 0 bail on | 
- | to wit. 1 ches „ Tir; 
to | 
| Richard Red, of Corabill, Lenders nden OY '| 
butt ente. poldfmith. 
2 


XX. e Alt the ſuit of 


2 


—— — 
9 


— — 
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1 
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. to Vile "White. 1 
7. 100. 3 


Stamp, 2 26. 5 


This bail is put in before a Judge of this wart 
whoſe clerk will take the recogriſtance as follows. 
Lou do 7 : and ſeverally undertake that, if 
6c Ben amin Back ſhall be condemned in this aktion, 
© at the ſuit of William White, he ſhall fatisfy the coſts 
at and condemnation money, or render himſelf into 
e the cuſtody of the marſhal of the Marſhalſea, ot 
«you. will do it for him. 
Yo Are you content.” 
In term, 48. in vacation 6s. EN 


Nun: rof b bail il being put in to te given to the attorney 1 
Plainti fr „ e 

: Elin lia Mdite, plaintiff, 
Ia the King's Beck. 1 and | 
Ba amin Black, defendant. 
Take notice, that ger, Baa was this day put in 
fort the D in this 2 the bogey rable 
een 26) juſtiee. at his chambers in Ser : 
© Chancery-lane, London, and the names des Ke 
de of London, linnen draper, and 
Bartholomew 


N 


. op $44 
287 414 227 
* 

2 
* 


. 


ve. 


28 . 6 

+ " 
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Of Bail 


ſmith, dated the 25th day of Rn, 8 T2 
pe TE 5 . our's, dee 


. A. B. attorney for 
the defendant, Inner Temple. 


To Mr. C. D. 2 | hs | 
attorney for plaintiff, _ 


are the ſame as are bail to the ſheriff.” NE 
If the plaintiff be diffatisfied with the bail above, 
and the be not the ſame as were bail to the ſheriff, 
he muſt except againſt them within twenty days 
after notice given, otherwiſe ſuch exception 1s void. 
ich. 16 Car. 2. Mich. 8 Ann. „ 


vriting muſt be given immediately to the defendant's 
attorney. Eaſt. 2 G. 2. and 5 G. 2. The entry in the 
udge's book is thus, I except againſt theſe bail.“ 
{. B. plaintiff's attorney; and the notice to the de- 
endant's attorney is, I have excepted againſt the 
dail put in for the defendant in this cauſe. 


CoM CD. 

attorney for defendant. 15 
In term the bail muſt juſtify within four days next 
ter the exception delivered to defendant's attorney; 


attorney.“ 


Eaft. 5 G. 2. and notice muſt be given two days ex- 


jon is entered againſt the bail on the firſt of Febru - 
ry, notice is given to juſtify the fifth, ſuch notice 
uſÞbe delivered on the third of February, ſo that 
is Excluſive of one day, and incluſiye of the other. 


7 Notice if the fame bail Juſtify as are put in, TEN, 
VPP. illiam White, plaintiff, 
the king's bench. And 


Take notice, that the bail already put in for the 
fendant in this cauſe, and of whom you have had 
otice, will, on Wedneſ, ay next, juſtify themſelves, in 

| „ open 


* 


n Brown, | of | Cheapſide, z London, : gold- 
If the ſame as are bail to the ſheriff, « and they | | 


Exception muſt be in writing entered in the judges 
book, before whom the bail was taken, and notice in 


A. B. plaintiff's 


d in vacation, on the firſt day of the next term, 


luſive of fach juſtification ; as for inſtance, if excep- 


Benjamin Black, defendant. 


„ Of Bail above. 
8 bs $8 $335 Tom: oI0 
| open court, at Weſtminſter -hall, in the county of 
| - Middleſex,. as good bail for the defendant, dated this | 
We 3d day of February,: wor 0 D Hes Þ * 
\ i FT attorney 
To Mr. 4 B. : „ for defendant. 
attorney for plaintiff. | 
If the bail already put in do not mean to juftify, 
two more may be added to the bail dready vu in, and 
| notice um of ane eee 5 | 


Notice of addi axd juſtifhing, 4 
| r NL UB "Oy White, plaintif 
in the king's Wnt: | and 
6 IT RO ee eee 9 enjamin Black, defendant, 
Take notice, thatGeor 1 of Bombarde ſtreet, 
London, mercharit;-and- Dem) amin Brown, of Hack- 
ney: in the county of Middleſex, broker, will, on Wed- 
noeſday next, add themſelves” to the bail already put 
n ſor the defendant in this cauſe, and at the ſame time 
will juſtify themſelves in court, in . 
hall, in the county of Mi 7 75 or ebe bail for the 
e 


F 
4 


fhid A ae che 3d da ay 7 On 1783. 
«kd 2444 441 441 You urs, & ; 

3 | C. D. 8 

To Mr. A. B. | 2 for defendant 


attorney for plai . 
Theſe additional bail may he 446541 in 905 Tres- 
fu chamber, Weſtminſter, Ns ſaine morning they 
Jeſt ify. - Adding bail 28. each name. The bail piece t 
muſt be taken to' Weſtminſter, To the Judge's cle . 
| for bringing down the bail- iece 28. dll. 1 
If onl ee is added to the bail 2 put 


EY * CY & oat 


in, and 'of the other juſtißes, the notice q 
: 18: ag 4 2 bed EI 7 E | ; | | 
10 55 | Notice ue and juſtify. - 6 
17 3 „ VMNiliam White, plaintif, ſe 
ö wo i ihe king's bench. and 


. 8 Black, defendant.. J 
Take 3 that George Green of Lombartftreet, at 
London, merchatit, willon Wedneſd next, add him- 
ſelf to the bail Already p ut in for the defend endant in _ 


| 35 caufe, and that _ 'ogether with Rithard Red, 2 


9 455 * ; * 4. ; 1 6 


2 * 
GO _ 


Vo WIS CINE 12 FW Abad 
the bail Hs ut in n for the faid 33 an of of 
whom you have 55 notice, will at the ſame time juſ- 
tify b in open court, Weſtminſter- hall, uin 
the county of Middleſex, as good bail for the faid | 
defendant, dated this 30 day of 5 1 de | 
on 


5 C. B. attorney 

1 To ME. 4 . . bs defendant. i 

| attorney for plaintiff. | 5 „„ FI | 

be ; 2 of firvice EZ notice. ; 10 Rs | pp 5 
: nh juftify Bail in Court... 

. N ws Wits iam Wait, 1 

, In the king's $ bench: 


OY Black, khan, 
. F clerk t 6s D. of &. atto 

for bs a in this _—_ maketll oath” 1 
faith, that he did, on tlie 23d day of February 
inſtant, perſonally ſerve; 'B. the plaintif's attorne 7 
with à true copy of the notice hereunto annexed; | 

If notice is ſerved on the ſervant or clefk of lain: 
tiff's attorney; © ſerved Mr. A. B. the plaintiff's at- 
torney in this cauſe, with a true copy of the notice 
i heretò annexed, by delivering the EY to the clerk . 
« or ſervant of the ſaid 2. B. at his charübers in che 
E ²˙ en | 

On the back of this affidavit muſt be Midori | 
the title of the cauſe, with inſtructions to counſel 
to move to cope A the within bail. Fee, 108. 6d; 
wo 2 judge's clerk to brin 15 down the bail piece, 


89 


put Swearing the ball in court by the” -maſter, 

Ke us Rule for a wares f bail, 48. leck of th : 

, rules 'Cowper, Symond's Ini CINE IO 

© Lhe rule for the allowance of the 87 5 muſt be 

ff, ſerved on the plaintiff's attorney. 457 en f 
Bail may juſtify at a judge's *bamibers bf ebnet. 

ant. Juſtifying bail at chamber, 28.; * e 

ect, — for his confine” 10s, bd.” HY MAID 10 

Im- | 


*-# 
- 


K n, oe 


| . Of Bail above. 
0 putting in bail i in the country, and tranſmitting it. 


The chief EF OA &c. of the different coats, and 
chief baron of the exchequer ſhall, and may, by one 


or more commiſſion or commiſſions, from time to 


time empower ſuch, and ſo many perſons other than 
common attornies, and folicitors, as they ſhall think 
fit and neceſſary in all and every the uſual ſhires and 
counties, to take and receive ſuch recognizance of 
bail, as any perſon or perſons-ſhall be willing or de- 
ſrous to 3 in any action or ſuit depend- 
ing in the ſaid courts, in ſuch manner and form, 
and by ſuch recognizance or bail- piece as the juſti- 
ces and barons have uſed to take the ſame, which 
ſhall be tranſmitted to the court where ſuch action 
ſhall be d nding, and upon affidavit made of the due 
taking of ſuch bail, by ſome credible perſon at the ta- 
king thereof, fuch juſtice or baron | receive the 
| fame. 4 U 5 M. & M. c. 4: 
The; Ju uſtices and barons may make vals for juſti 
ing ſuch bail by affidavit, duly taken before the ſaid 
commiſſioners, who are thereby empowered, and re- 
quired to take ſame, and alfo to examine the ſureties 
upon oath, touching 8 of their reſpective ef- 
tates. bid. /ef?. 2. 

| Juſtices of aſſize in their circuit, may take fuch bail 
in a ſimilar manner. b:d ſe. 1. 


„ 1 for one to bail 1 in another” s name, 
| Thid. feft. 4. | 5 | 


22 bail, when 6 10 be put in and 3 


The defendant hath fix days next after the return 
of the proceſs, to put in ſpecial bail; and if within 
forty miles of London, eight days to tranſmit it, if 
above forty miles, then fifteen days to tranſmit 1 it, 
after the taking thereof. Trin. 8 FW. x. 

The bail- piece as before, is taken — A commiſſioner 
of the court, who takes the recognizance. Recogni- 
zZance bs. affidavit muſt be then made of the due taking 
of Ten recognizance and the ws A to $ 

al 


and ſworn before a commiſſioner : for e taking aide 
vits. es” IDE | | NAS, 0 


Aﬀtavit of due tag han in the county. 
Wi lliam Whine plaintiff, 


n the ki 8 bench. | 
ng Benjamin Black, defendant. 
Joby Nokes of Chelms ford, in the county of Eſſex, 
gentleman, maketh oath and faith, that the recogni- 
zance of the bail or rant hereunto annexed, was 
duly acknowledged b ke vr Red _of Chelms ord 
aforeſaid, grocer, and Bartholomew Brown of the lame 
place, farmer, before Thomas Stiles, Eſquire, the com 
miſhoner, Who took the fame in this deponent's pre- 
ſence the fifth day of February laſt paſt. | 
The affidavit muſt be ſworn Oy a commiſſioner 
for gs affidavits. 15 | 


Ane of ulli s, 
| Nad liam wwe plaintiff; 


In the king's bench. a 
: 8 enjamin 2 defendant, 
Richard Red of Ceed, in in the county of TH 

er, and Bartholemew Brown of the ſame 
3 bail for the defendant in this cauſe, ſeve | 
make oath and fay, and firſt this deponent Nhe 
Red, for himſelf faith, that he is a houſekeeper in 
Chelmsford aforeſaid, and that he this nent is 
worth fifty pounds over and above what will pay all his 
juſt debts ; and this deponent Bartholomew for 
himſelf ſaith, that he is a houſekeeper at Cheimsford 
aforeſaid, and i is worth fifty pounds, over and above 
what will 4 all his juſt debts. | 
This davit may be ſworn before the commiſ= 

1 inted to * the bail. 5 
il- piece, and the affidavit of the aue | 
wa muſt be filed with one of the judges ” the 
court, filing bail piece 5 8. in term, and 2s. more in 
vacation, and notice muſt begiven to plaintiff's agent 
with: a 00 of the G of eee 


# 


nd . Nader | 


Rs? Gf Walt adobe 4 
Mae 75 fen bail 7 e, being HE with ts 


. 3 rd 3 Vu White, plaintif. 
1 85 bags benen. and | 
2 9 Blacks defendant 
. | 
| | Take notice FX el bail in this cauſe FOR on 
the day of put in before Thomas Sti es Eſq. 
a commiffoher appointed for the taking of ee 
\ bail; in and for the county of t flex; and the names of 
the bail are Richard Red, bs &c. and Benjamin Bi own ; 
and the bail-piece, together with the affidavit of 
the due taking thereof, is filed with the right hon- 
durable William earl of Mansfield, at his chambers in 
Serjeants Inn, ee London, u- the 
day of k 1783. * „ £74 
- If ein &c. «63 Rok 1 
8 D. beef for N 


To Mr. A. B. agent 
for the plaintiff, | 
| 1 Ss is ef Just: ficatiohs. 

The plaintiff may except againit theſe bail tha 
lame as in London and Middleſex, within twenty 
days, ;and: notice muſt. be given of juſtification as be- 
fore, only adding the words, hg athdavit/” ,, Aﬀi- 
davit. — alſo be made of the ſervice of notice, 
a motion made by counſel; the affidavit and bail - 
piece quan: Weſkminſicy,.; and the. = of: \the 

papeſs reads it, filing Bos £0 e e e e 
- Within-what time — tu be filed. yt 
When the bail is completed, the bail-piece muſt 
beet within twenty days after, by the attorney 
who puts it in; under che penalty of 408. 77in. 13 
Car. 4. If che bail is juſtified in-court, the: maſter's 
dlerk hath the bail-piece; äf juſtified at chambers, 
' the judge's clerk; 18. and it is filed with the Clerk 
. the ſpecial "bail, ar die king bench office, 
I 

112 Ke -pla laintiff be diflatiofidd with the bail taken by 
| the ſheri upon the arreſt, and the ſame — 
| cons bail N the Paint i is not bound to 1 0 
em 
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them ; but in order to compel a juſtification, he muſt 
nter an exception, and ferve the ſheriff witlr a rule 
o return the writ, a the ſheriffs return of ceps , 

corpus, the plaintiff may ſerve him with the like rule 

to bring in the bod 8 

Every bail taken before or > gr the continuance 
Jay, is a bail, and to be filed of the preceding term, 
and every bail taken after the continuance day, is a 
bail, and to be filed of the ſubſequent term, and not 
otherwiſe; but where new bail is added to the other 
bail taken, on or before tlie continuance day, in that 
caſe ſuch new bail ſhall be taken and filed as of that 
term in which the bail was firſt put in... 

If no exception to bail is made within a 5 | 
time, the defendants may make affidavit of the fer- 
vice of notice, that ſuch bail was put in, upan the 
back of the hail- piece (for which oath no fee is to bo 
taken), and file the ſame with the maſter. 

5 Proceedings on the Bail Bond, 

If bail be not put in, or if excepted againſt, and do Aſſignmem 
not juſtify in time, the plaintiff's attorney may apply of the bad 
to the under ſheriff for an aſſignment of the bai _ 
bond, /at. 4 and 5 Ann. c. 16. / 20. Aſhgnment 
London and Middleſex, 58. other counties 6s, 8d. 
poſlage, 11. 5 

Action thereon. Before an action is brought it 

muſt be on the bail-bond, ſtampt with a double ſix- 
penny ſtamp, and, the plaintiff is named aſ- 
„ ſignee to the ſheriff,” and the action muſt be 
brought in the ſame court where the original writ is. 
5 Buvr. 10290" v Burp, fo been ther s 
| There are no proceedings had in the original ac- 
tion, after the aſſignment of che bail- bond. 

The bail to the ſneriff may, at the return of the 
writ, put in bail befor a' judge (againſt the defen- 
dant's conſent}) in order to petform the condition of 
the bail - bond; and may take up the defendant and 
1 1 of themſelves. Str. 876. 

Terms on which the court will ſtay proceedings on 
the bail- bond. a 1 r pan ate ID x . 4 I 

Upon 'the” defendant and the bail being ſerved. I 
with "proceſs, a ſummons may be taken out” \ 
for the ſtey of proceedings againſt the bail, 

1 | upon 


. * 
5 * 
— > 


make an order to ſtay the proceedings 5 n 
uably, and 

But if the plaintiff has loſt a trial, the court wil 
and juſtify bail, which may be done the ſame day the 


_ exclufve, as ſoon as the bail have juſtified, an a 
- coſts, which muſt be directly done, and paid as it 


upon an affigavit, ſtating the particular facts. 


PR is by no means concluded by ſuch act of the 


_ ceſs againſt the ſheriff, to 


have his damages awarded, 13 Ed. 1. e. 39. 


A 
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upon payment of coſts, and ſuch ſummons muſt 
be intitled in the original action: if plaintiff has not 
been delayed ſp as to loſe his trial, the judge wil 


ing bail in the original action, pleading i | 
taking ſhort notice of trial, for the fitting in term, 
and paying coſts to be taxed by the maſter. 


further require that the bail-bond ſhall ſtand as a ſe. 
curity for the plaintiff's debt and coſts if he recovers, 
At the ſame time notice muſt be given to put in, 


ſummons is taken out; the notice muſt be two days 


pointment muſt be got from the maſter to tax the 


is a conditional order only, and lies upon the defen- 
dant to perform. | one” ; 

If the bond is irregularly affigned, the court may 
be moved to ſet the proceedings aſide for irregularity, 


* — 


} Chap. IX, : YN ? is 


8 


Of compelling the ſheriff to return the writ, and bring in 
2 8 Lag ; 4 4 of the defendant. 1 

A LTHOUGH the ſheriff is obliged to enlarge, the 
1 defendant after he hath been arreſted, upon ſuch 

defendant's tendering him ſufficient ſecurities, yet the 


eriff, but hath his option either to take an aſſign- 
ment of the bail- bond, or may have à compulſrve pro · 
8 e him to return the 

writ, and bring in the body of the defendant. 
The ſheriffs of the different counties having neg- 
lected to return their writs in due time, it was enaCt- 
ed, that in ſuch caſes a complaint ſhould be made to 
the juſtices, and a writ ſhould go unto them to en- 
quire whether ſuch writ was executed or not; and if 
executed, and not returned, the demandant ſhould 


15 


1 teri returs upon any. pation; pi eps ar ur 
reddidit ſe they ſhall, have the bodies at the ee | 
of the writs: un H. 6. c. 10 . 
Every ſheriff hall, after term, refurn into court all 
writs, and in default expect Judgment for wp: ug 


Ru e, Eaſter, 6 Fac. 


But theriffs, bailiffs of liberties, and their deputirs 
ſtill delaying execution of ien dr and return there- 


of; a rule was made that i 


it ſhould appear that any | 5 


ſuch officer ſhould wilfully delay the execution, 'ar - 


return of proceſs, or excaution; or having levied 
money, ſhould detain. it after the returns, heſides the 
ordinary courſe of amercements, &c. an- attachment; 
&c. ſhould be as the cafe requires. Micbarlmas 1664. 
All ſheriffs upon being ſeryed with a rule peremp- 
torily to return any writ, iſſuing out of this court, or 
to bring in the body of an ny defendant, are to return 
the writs within fix days after notice of the ſame, or 


ey ſhall be liable to an attachment without uryhage 
rule, Mich. 6 Geo. 3 5 
The ſheriffs of London and Middleſex ms. to. re- 


turn the writs in four days next after the ſervice of 
he rule, and to bring in the body within our 44. 
next after ſervice of a rule for that pu 
liable to an attachment. Rule. Trin. 5 =—_ 

The laſt rule having made no alteration = 
any other cities, towns and counties z Toy * 
days, as heretofore. 

f the en be diſſatisfied with che kala 
the ſheri upon the return day of 1 8 2 
get à rule from t e clerk of the rules to return * 
fame. Rule, 4s. 

A copy of this rule tnuſt be ſerved on the depu 
ſecondary, if in London, at the office where wage war- 
rant is taken out, viz. the Poultry or Wood-ſt 
if in Middleſex, on the under ſheriff; (on ws 7k 

18 kd be put the officer's hame who arreſted the 
onthe and at the expiration of the rule, ſearch - 
$ to be made at the treaſury chamber, Weſtminſter» 
ball, with the rena breviem for che return ;of 
e "OW 
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* 


8 put in, in due time, the bail are to be bed 

55 ſt (but not otherwiſe), and a rule got to bring 
the body with a copy of which rule the 
ſheriff is to be ſerved, and i the bail is not juſtified 


in due time, (at the expiration of the four days next 
after the ſervice), on affidavit thereof, counſel is to 
move for an attachment againſt the ſheriff for not 
bringing 1 in the | body, oy ' purſuant! to the rule. 


| 3 . of rule to ling in the body to ORG 


F | JO ER. a 


"Ui the king's bench. 
: Naben Ba 21 defendant 


po I Wy F. clerk 115 A. B. of the Inner. Temple, 
zentleman, attorney for the. plaintiff in this cauſe, 
eth oath and faith, that he did on the da 
of | inſtant, perſonally ſerve wi 
à true copy of the rule hereunto annexed, which 
ſaid is or acts as the deputy ſecondary of 


com pter, (or under ſheriff of the county of 


and this deponent further faith, that bail above. was 
Put! in, but that the ſame is not perfected. 

This rule is had at the clerk of the rules, and 
taken it to the crown: office, where one of the clerks 
makes out the attachment. Attachment, 138. 4d. 
N. B. No one particular ae does this, therefore 
: for general rule is to take your own clerk in court, 

for which you pay him as a ove: i 
Tf no bail is put in, either by the ſheriff or the 


defendant, then after the rule to Tis in the body 


is e che following affidavit is to be mage. 5 


'- Affidavit. when no Bail 3 23 put in. | . 


wb * of, ber. Nr oath and ſaith, that he did 
on the: day of . inſtant, perſonally 
ſerve _ a true copy of the rule hereunto 
annexed, at the 2 8 time ſhewing him the ſaid 

inal rule, and this deponent further ſaith, that 
3 has been put in for the ſaid defendant. 


Proceſs 


William White, plaintif 


an ond an al a. as Kot and. ws Yo 
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Proc aer be out 11 K. e 
The theriff is not bound to return his 8 
he has been ſix monthis õut of office, 20 G. 2. c. 37. 7 
therefore if he is out of office before he is called 
for a return of the writ, a rule may within the fix . 
months be had upon him, (naming: him as the late 
ſheriff), to return the writ,” which is to be ſerved as © 
before ; and if he returns cpi corpus, then, in order 


to compel him to bring in the body, a diftringas is 0 
be 3 directed to the 33 o di in 


the late ſheriff for that purpoſe. 5 


Diftringas againft the late Serif: to bring i in * 
George the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the 
faith, and ſo forth, to the ſheriffs of London, greet. 
ing; We command you, that you diſtrain  - 
| , late ſheriffs of our ſaid city, by. 
al their lands and chattels i in your bailiwick, fo that. 
neither they, nor any of. them lay hands therean, 
until you ſhall have received another command from 
us in reſpe& thereof, and that 7 8 to us the 
value and iſſues, ſo that the ſai 
the ſaid late ſheriffs, have before us on the body 
of Benjamin Black by them taken, and i in Perg ſox 11g 
dy detained, as by return, ſome time fince ſent into 
out court before us at Weſtminſter, they have charged 
they to anſwer to William White in a pled of 
treſpaſs; and alſo to a bill of the ſaid William White, 
exhibited l the ſaid Benjamin Black for 
gol. 1272 promiſes, according to the cuſtom of our 
Court fore us, and to hear ;udgrient for their man 
defaults, and -have there them this writ. Witne 
William earl o Mansfield, 'at e . . {ng 
day of LILY in we, Feat 
e e 


for the 70 r 
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a the 1 js dire ; 
9 r eber the late Het 
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17 is to be Kren Ach copy, Kg at the ſame 

de the plias writ of dt iftringas ; If the, court do not 

Ve the whole o f the emand, and colts, a A pluries dif 

Tingas, muſt be made out, "and the cour Moved again 

ta increaſe the iſſues, and the prom nel be b Jy 
ly es, until the . is ſatisfſed: Having ſi 


of the Jever 
Nringas 1 ſuing, and 

= is to move the court. in 9 ſpere o 
the act of 10 Gee, 3. c. 50. for a rule to. bey cauſe 
* Why the Tus: returned. upon the, ſeygral writs of 
. 2 as! hople, not be. ſold, and the 1 5 aril- 
om the Ale thereof, ſhould not de ort hwith 
50 1 into court, and why it 8 not be re: 
1 to the 510 tax the plaintit ff his coſts, « oc: 

wee oned by his j 1 out the ſexeral writs; an 
hy the coſts, xed, ſhould not be paid out 
te of . monies ſo brought into court, and why the 
« ſurplus of CIA Ebel aſter payment of the ſaid 
N cal tho Houle, Ng retained in en e pur- 
--"FF Sink 55 ts, are anſwered, the ſheriff is 
16 ferved itt dls 1 on the Gy of; Henin 
At; Fa) ul; 


ies: 
ach ma BY 
e 


2 counſel move to We the rule ablolute 
n affidavit of fe rvice, annexed t to the original rule. 


t of the writs 0 Diftrin as hav ad, and” 
Hun of ris of ker. PV 

A. B. of &c. attorney for the plaintiff i in this 
gal maketh oath and faith, that three ww 
wry of a PO have iſſued againſt 


, late ſheriffs of the city 


nts, and Fas the 
on, to the amount ß ; _ appears 
by the returns thereof e 

Before the ſheriff is fixed, one diftringas muſt lay 
four days in the office excluſive of the return, and us 
9 the firſt d Hringas is ſo left. 

ſheriff, in or to ſave himſelf, may put in 
bail for the defendant (againſt his confent), u re- 
ceiving the rule to bring in the body, and juſtify the 
ſame, and it is ſaid the bail may take defendant, and 
and render him. 

If bail above mould be put in, in due time, and no 
notice thereof giyen, the plaintiff muſt. firſt ex | 
— the bail, and give notice to defendant's attor- 

before ſerviee the rule to Aa in the body. 

"The rule to bring in the body being expired and 
the bail not having juſtified, an. vit muſt be made, 
ſtatin — fv ſervice of the rule on W CT] ſheriff, or 


Afrdavit for attachment where bail is 1 Ju in, but not 
© Juſtified. 
«And this deponent further faith, that the. aid 
| * defendant did put in bail above, but hath not juſ- 
« tified the — 4 and the rule hereunto annexed 
* fince the ſervice thereof is expired.” 
When the attichment is made out at the .crown- 
office, a bill of coſts muſt be drawn out, adding a 


fee of 21. as. and 28. 3 which is to 
kate bY 5 Ones; . 11 


* 
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If the coroner doth not pay the money at the re- 
turn of the writ, a rule for the corgner to return the 
attachment is alſo made out at the crown- office; a 

copy of which he is to be ſerved with; and if he 
do ti not then return the attachment, on affidavit of 
ſuch ſervice, the court will grant an attachment to be 
executed by two ar more perſons named therein, 
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ginal writ upon which the action is founded, with 


the additional circumſtances of time and place, when 
and where the injury was committed; but when the 


defendant is brought into court for the ſuppoſed 
treſpaſs, which gives the court juxiſdiction; the plain- 
tiff may declare in whatever action, or charge him 


* 


with any injury he ſhall think fit, unleſs he ſhall have 
held him to bail by a ſpecial ac etiam, which he is 
chen bond e oil not nt 
It is the cuſtom, in actions upon the caſe, to ſe 
forth ſeyeral different caſes by diffęrent counts jn 
the ſame declaration, that if the plaintiff fail in t 
Pros of one, bony qr big another.. 
Thus, in an action on the caſe upon an aſſump, 
ſor goods ſold and delivered, the . count l 
indebitatus ſumgſit; that is, for a ſettled price agreed 
upon ſbetween the plaintiff and the defendant ; as 
that they had bargained for '251. which the defen- 
-dant had"undertaken to pay for ſuch goods; but left 
the plaintiff ſhould fail in the proof, on that count he 
next counts upon a quantum valehant ; that is, alledges 
that the defendant bought of him certain other goods, 
and agreed to pay fo much money as ſuch other 
goods were worth; and avers that they were worth 
the | - | another 


Declaxations: -* 


nother ſum of 25l. and then proceeds to other 
ounts, as for work and labour, money lent, money 


Jant for the uſe of the plaintiff, money due upon an 
account ſtated, or ſuch other counts as ſhall be 


ludes by declaring that the defendant refuſes to full- 
fil any of the agreements ſtated in the declaration, 
by which he, (the drag ſuſtains damage to a cer: 
tain value; and 1 

Laid in any one of the counts, he will recover dama- 


5 8 S8 & 8 7 


reſt: and the declaration always concludes, and 
therefore he (the plaintiff) brings ſuit, &c.” which 
formerly meant the witneſſes of the plaintiff, Seld. on 
Forteſc. c. 21. for the law would not then compel 


17 defendant to anſwer the charge until the plaintiff had 

1 made out a probable cauſe of action, Bra#. 400. 

th Het. l. 2. c. 46. But the ſuit, ſecta, or followers, are 

n not now produced, although the form ſtill conti- 
i d ng Tn 

2 At the end of the declaration are alſo added the 


F ohn Doe and Richard Roe; but were formerly actual 


Fin Dee pledges of proſecution, which are now 
ecurities to anſwer for the amercement of the plain- 
dict and judgment againſt him. 3 Bult. 275. 4 Int. 
189. for if the plaintiff neglects to deliver a declara- 
tion for two terms, after the appearance of the defen- 
dant, or makes any ſubſequent default againſt the 
for making a falſe claim, pay coſts to the defendant, 
and be liable to be amerced to the king. Formerly 


depending in his courts, and the plaintiff was obli- 
of the king no action ſhall be diſcontinued ; but that 
al proces ings ſhall ſtand good. as if the ſame king 


been living. 


le 
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id out and expended, money received by the defen- 


adapted to the nature of the caſe; and at laſt con- 


the plaintiff ſhall prove the caſe 
ges thereon, although he ſhould fail in proof of tlie 


tiff, in caſe he was nonſuited, barred, or had a ver- 


rules of the law, a non ſuit is entered; and he ſhall 
the demiſe of the king determined all the ſuits then 


ged to ſue out a freſh writ from his ſucceſſor ; but 
the ſtatute, 1 Ed. 6. c. 9. enacts, that by the death 
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Air goods ſed and delivered; money laid out and expend 
and money lent and advanced. 1 ; 


Hi 2 58 in the nuenty- bird year of the reign of king 
ary e the third. | 4 a 


Beormont and Way. 


"of 3 London, a. William I hite complains of Benjamin Black, fl 

| being in the cuſtody of the marſhal of the marſhalſes 

of our ſovereign lord the king, before the king him 

ſelf, for that Whereas the wy Benjamin on the Iſt day 

of January, i in the year of our lord 1783, at London 

aforeſaid, in the pariſh of St. Mary Le Bow, in the 

ward of Chea pb indebted to the ſaid William in 

the ſum of i of lawful money of Great Britain, 

for divers a wares, and merchandizes of the ſaid 

j | William, the ſaid William, to the ſaid Benjamin, 
at the ſpecial inſtance and requeſt of the ſaid Ben- 

jamin, before that time ſold and delivered; and being 

. ſo indebted, he the ſaid Benjamin, in len. 
_ | of thereof, afterwards, to wit, on the ſame day and 
_ year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, took upon himſelf, and to = the faid 

William, then and there faithfull promiſed, that he the 

ſaid Benjamin, would well and faithfully pay and ſatis- 

fy to the ſaid William, the ſaid ſum of 5ol. when- 

ever after he ſhould be thereto ' requeſted. Aud 

ad count. ¶ bereas Alſo the ſaid Benjamin, afterwards, to wit, 

on the ſame day and year laſt aforeſaid, at London 

aforeſaid, in the pariſh"and ward aforeſaid, in conſi- 

deration that the Kad Witham, had before that time, 

at the like ſpecial inſtance and requeſt of the ſaid 

Benjamin, fol and delivered to the faid Benjamin, di- 

vers other ;. wares, and merchandizes of him 

the faid Y/iham, took upon himſelf, and to the faid 

: William, then and there faithfully promiſed, that he 
the ſajd Benjamin, would well and faithfully pay and 
| _ fatisfy to the faid William, fo much money as the 

$, wares, merchandizes laſt mentioned, at the 

ime of the ſale and eden thereof, were reaſona — 


worth, whenever after he ſho us bo theens requeſter; 
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London aforeſaid; in the pariſh and ward aforeſaid, 
from the ſaid Milliam had notice. And whereas alſo. 
afterwards, to wit, on the ſame day and year. 
aloreſaid, at London aforeſaid, in the pariſty and 


* 


to the ſaid William in the further ſum of 501. of like 
lawful money of Great Britain, for ſo much-mo wy 
of the ſaid William, by the ſaid William, to and for t 


* 
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ad the ſaid William avers, that the ſaid goods, wares, 
nd merchandizes laſt mentioned, were, at the time 
of the ſale and deliver thereof, aſon h 
.hother ſum of 50. of like lawful money of Great. 
Britain, to wit, at London aforeſaid, in the pariſh and 


o wit, on the ſame day and year aforeſaid, at 


ard aforeſaid, the ſaid Benjamin was indebted 


4 


uſe of the ſaid Benjamin, before that time paid, Kid 
out; and expended; and being ſo indebted; he the 
ſaid Benjamin, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, un- 
dertodk and to the ſaid Viliiam then and there faith- 
fully promiſed that he the ſaid Benjamin, the ſaid ſum 
of 504,; laſt mentioned, to the ſaid William whenever 
after he ſhould be thereto. requeſted, would well and 


Benjamin afterwards, to wit, on the fame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, was indebted to the ſaid Milliam 
in other 50 J. of like lawſul money of Great Bri- 
tain, for money by the {aid William before that time 


lent and advanced to the ſaid Benjamin, and at hig 


ſpecial inſtance and requeſt, and being ſo 4ndebted, | 
he the ſaid 1 ian Wesen ä 
wards, to wit, on the lame day and year afargſaid, 
at London aforeſaid, in the-parih-and ward aforeſaid, 
undertook. and to the ſaid William, then and thore 
faithfully promiſed that he the ſaid. e in che laid 
ſum of 501, laſt mentioned, to the ſaid MVilliam, when 
ever after he ſhould be thereto requeſted would well 
and faithfully, pay and contenty. never thalgſe, the 
aid Benjamin the ſeverali promiſes and, undertakings 
by him in form aſoreſaid reſps mag 


reaſonably worth. 
ward aforeſaid, whereof the ſaid Benjamin atterwar 3 


2d Count. 


faithfully. pay and content; And -whereas alſo the ſaid ah Count. 


ar. CHE kad fravdutent! "TRY 
the faid ham in this behalf, craftily and ſubtlely to 
deceive and defraud; the Kid feveral ſaints of money, 
of any part thereof to the faid Atop hath not paid, 
nor him for the fame in Foro hitherto con- 
tented, although the frid Benjamin, afterwards, to 
wit, on the ſame day and weir "aforchaid, and often 
afterwards, at London aforeſaid; in the pariſh and 
ward aforefaid, by the ſaid William was tequeſted b 
10 do, Hitt the to him to pay, or him for the 
ſame in atry manner to content, he the ſaid Benjamin 
— 7 hitherto wh e Wi and ll doth refuſe, to 
the darnage of the ſaid Milian or 1007. And Rs: 
fore die brings fait, &c. 


if 4855 For the the Be 1 
1 Kere 1 
1 | on n 9 ATED. 


and 
nn Roe. 


PA THANE "ters, RI 
The Abbe 2 is for b fold and 
delivered, money laid out and expended, and money 
it und advanced, which ſeveral cauſes of action (et 
rth in the ſeveral counts of the declaration. Thus 
e firſt count id for goods fold and delivered, — 
e priee of thoſe gods at a ſpecific fam; as agre 
t pon between the plaintiff and the defendant; but at 
In order for dle 2 recover on this count, it 
would be for him to bri but proof, not only 
86 the «of the goods, but alſo às to ſuch 
with reſpect to che price thereof, the ſe- 
d egant declares,” thät 'the plaintiff having fold 
2 6ther £60850 th defendant; the defendant 
whdertook te Pay for ſuch-other'y ,- Hot'a ſpecific 
Son; us in the count; but d much as ſuch 
Oeder ods Were Ny worth; ſo that upon the 


„And f ths valve of the 
$, 4 ' to prove any agreement 

er fand the defendant, with 
bg — — eculit is for weng 
thi cue ue ee — 


ict laſt count, as the law conſtrues every ſum which 


che defendant: a count hich mi de com 
prehend a variety of NOS apa Bon Ay = 
dant may have become indebted. to 5 5 I 
and the fourth is for money lent and mel 
plaintiff to the defendant; — as to either of w ih | 
counts will enable the plaintiff to recover thereon. 

may be obſerved that each count in the declaration is 


| not that the defendant is indebted. in ſo much to the 


plaintiff, and therefoxe that the p ought to re- 
cover ſuch ſym of the A or then it woyld bo 
an ation. of debt, (the difficulties under which THe | 
plaintiff labours in action, e brought upo 
lumple contract, we have ated) but eich count 
is that the defendant having bes F | 
plaintiff in ſuch a ſum, or for certain goods, cnet at 
A price agreed upon, OT ACCOTC to * value of ſuch 
goods, has undertaken to pa; ſum, or the value 
of the goods, to the HP 17 5 the breach of which 
undertaking, or Mumpfit, , the action is unt 
There are certain other uſual and accuſtomary 
counts, as for work and ——— done, and materi; 
found and provided, under a ſpecific agreeme 9957 
price; chen for ſo. much money as the aint 15 
ſerves to have of the defendant for work, 1 5 the 


materials ; for work and labour generally at a ſpec 
ſum; then for-what the p deſerves to haye 

; upon an account ſtated ente 
bia pos the defendant. ; and for money had and 
received by the defendant to the uſe of the plaintiff 


any one has had and received for another, without 
any valuable conſiderati conſideration. upon the t of the recei- 
ver, to be mone bad and be be bn b le of th 
—— Os. 2 the perſon ſo n 
to account 2 7 it to the true proprietor, is 


e by con to be aloft as univerlally 15- 


2 in equity. the fo 
therefore nom to give rms 
pong * 


of ood. Jiu ond then, 
— 2 3 tel | 
e the i- 


n, Who. i 


not 


4 not on the one hand omit any count that may enz- 

ble the plaintiff to recover his demand of the defen 

dant, nor ſhould he on the other enhance the ex. 

penc y length of 

the deelatinion.” © ©. oe Sono 

Indebitatuafps And Whereas the ſaid Benjamin afterwards, to wit, 

 ſonpfe, ſor on the ſame day and year aforeſaid, at London afore- 

3 :2- ſaid, in the pariſh and ward aforeſaid, was indebted 
ur, and 7" NEE TH 3x „ ' 3 

materials, to the ſaid William, in the ſum of fifty pounds, of 

at a certain lawyful money of Great Britain, for thę work, labour, 

fum. care and diligence of the faid William, by him the 

ſaid William, befgre that time done and performed 

and beſtowed in ànd about the buſineſs of the faid 

Benjamin, and for the faid Benjamin and for divers 

materials and other -neceffary things found, provided, 

uſed and applied in and about the faid work; at the 

"requeſt of the ſaid Benjamin, and being ſo indebted, 

he the ſaid Benjamin in conſideration thereof, after- 

Wards, to wit, on the ſame day and year, at London 

aforeſaid, in the pariſh and Ward aforefaid, yndertook, 

and then and there, faithfully romiſed' the aid 

. William, to pay to him tlie ſaid William, the faid ſum 


hh — 5 


of fifty pounds, hen he the ſaid Benjamin ſhould be 


Fence of the procectings by an mere, 


_ thereto afterwards requeſteee. 


uam, And whereas, afterwards, to wit, on the ſame da 
mcrut. and year aforeſaid, at London aforefaid; in the paril 

ä and ward aforeſaid, in conſideration that the ſaid 
William, at the like requeſt of the faid Benjamin, had 
before that * time done, performed, and beſtowed, 

other his work and labour, care and diligence, in 
and about other the buſineſs of the ſaid Benjamin, and 
for the ſaid Benjamin,” and had before that time, 
found and provided, uſed, and applied, divers other 

f ; materials, and other neceſſary things, in and about 
that work, he the faid Benjamin then and there un- 
dertook, and faithfully promiſed the faid William to 
pay to him, the faid William, ſo much money, as he 
the ſaid William therefore reaſonably deſerved to 

: have, and the ſaid William avers, that he the faid 

| . Hilliam therefore reaſonably deſerved to have of the 
Raid Benjamin, other fifty pounds of like lawful money, 


: 
* 
* 
* 
Ty 


Declarations. 

to wit, at London aforeſaid, in the paxiſh 1 RY, 
aforeſaid, whereof the ſaid Benftmimn afterwards, to 
wit, on the fame day and 7 — aforeſaid, there had notice. 


Aud whereas the ſaid Benjamin afterwards, to wit, For work 
on the fame day and year aforeſaid, at London afore- and labour, 


4. 


a faid, in the pariſn an —— aforeſaid; was indebted to 1 
it, the ſaid Williain in other fifty pounds of like lawful am. 
te- money, for other his work and labour, care and 8 R 

ed gence, in and about other the buſineſs of the ſaid: Ben- 

of Jam'n, and for the ſaid: Benjamin, he the ſaid Benja- 

ar, min in conſideration thereof, afterwards, to wit, on 

he | the ſame day and year; at London aforeſaid, in the 8 
ed pariſh and ward aforeſaid, un ok, and then and 

ud there faithfully promiſed the ſaid Milliam to ay to 

ers him, the —_ —_ the 24 5 * "_ 8. | 

d, unds, when he the Nn 0 

he — afterwards requeſted... 

d, And '9whereas afterwards, to wit, on the fame da ' Quantam 
r- and year aforeſaid, at London aforeſaid, in the pariſſi ? 
on and ward aforeſaĩd, in conſideration that the ſaid 
k, Mzillium at the like requeſt: of the ſaid Benjamin, had 

ud before that time done, performed, and beſtowed, 

im other his work and labour, eare and dili ence, in 

be and about other the buſineſs: of the laid Benjamin, 

| and for the ſaid Benjamin, he the ſaid Benjamin, then 

a and there undertook, and faithfully eee the ſaid 

Fl William, to pay to him the ſaid. lam, ſo af 

lid money as he, the ſaid William, therefore reaſonably 

ad deſerved to have; and the faid William avers that he, 

d, | the ſaid William, therefore reaſonably. deſerved to 


have of the ſaid Benjamin other fifty pounds of like 
lawfyl money, to wit, at London aforeſaid, in the © 
pariſh and ward aforeſaid, whereof the ſaid Benjamin | 
3 to wit, on the ſame day and year aforeſaid, 

ere had notice. 

And iohereas the ſaid Wi liam, afterwards, to wit, On account 


to on the ſame day and year aforeſaid, at London ſtated. 

he aforeſaid, in the pariſh and ward aforeſaid, accoynt- 8 
- ed together with the faid Benjamin, of and con- \ 

| 


cerning divers other ſums of mo: ** before that 
time due and owing from the ſaid Benjamin to' th 


fag iFaan, ” and being then in arrear and unpaid; 


and upon ſuch account the ſaid Benjamin was then 
found in arrear to the ſaid Filiam in a large ſum of 
money, -to wit, in the ſum of fifty pounds ; and be- 
ing fo found in arrear to the faid William, he the 
© -faid Benjamin, in conſideration thereof, afterwards, 
to wit, on the ſame day on ay at London afore. 
 faid, in the pariſh and aforeſaid, undertook, 


and then and there faithfully promiſed to the ſaid 
 Filliam to pay to him the faid William the ſaid ſum 


. - of fifty pounds, whenever he the ſaid Benjamin 
- ſhould de thereunto requeſted. 
For None And whereas the ſaid Benjamin, afterwards, to 
ceived. Tit on the, ſame day and year aforeſaid, at London 
___ © aforeſaid, in the iſh and ward aforeſaid, was in- 
debted to the ſaid William in other fifty pounds, of 
like lawful money of Great Britain, for ſo much 
money by the ſaid Benjamin before that time had and 
received, to the uſe of the faid dae. and — 
10 indebted, he the ſaid 
| thereof, afterwards, to wit, —— ted _ 
at London aforcfaid, i in the pariſh and w — 
3 and then and there 


—_— 3 10 pay e 
* whenever e 
a. e 


x the ct rtain day in 
id any time after the 


uld de find before 


but on a 
F e as on 


lat nt "Hilary, in texin, in_the twenty-third 
755 of che reign of 425 G 280 the Third,“ inftead » ne 
of Hilary term generally. . 8 0 
l muſt be taken to lay the. damages at 4 fuß 
. ſum, for che plaintiff canno recover more da- 
N G49 218 16d in the Fhaation. N 


+5 oat Be 
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N. B. en following Aichtare upon 
proceedings by original, a prone 8, which u in be tested 
of hefeafter; but it may be obſerved, by compariſon, 


that the declaration, when the action is Brought by 
ofiginal, differs from that when it is brought by 


pill, ſolely in the commencement, and in e 5 


the pledges to n at the end. 


"Declarations. 10. 


For work and labour due and materials found and 
provided. 


Hog term; in 2 of the reign of ling George 
Londen, William White e of Bit/amine Blick: 


to Wit. 
| Marſhalſea of our ſovereign lord the king, before the 
king himſelf, for that whereas the Taid Bexjamin on 
the firſt day of January, in the year of our lord one 
thouſand, ſeven hundred and "Ray —— at London 
aforeſaid, in the-pariſh of St. Le Bow, in the 
ward of Cheap, was 1 to the hid Willion in the 
ſum of fifty pounds of lawful money of Great Britain, 
for work and labour by the faid William, before that 
time done, performed, and beſtowed for the ſaid Ben- 
jamin, and at his ſpecial inſtance and "requeſt ;' and 
alſo for divers materials and neceſſary things uſed and 

applied in and about the faid work, 'before that time 
found and 8 by the ſaid Wi iam, at the like 
inſtance of the ſaid Benjamin; and being ſo indebted, 
he the faid Benjamin, in conſideration thereof, af. 
terwards, to wit, on the fame day and year aforeſaid, 


— and then and chfull mib, 
che ſaid William, to pa, to fn: the e aN 


William, 

s when he the faid Benjamin, 

eto A requeſted. And whereas the ſaill 

Bajamin, aherwints wy on the fame day yan 
d, in the 


8 _ eg ne bog in ee Wer 4h Tail 


Willi, at che like pee and'requeſt of 


the add Me | Tere Be tt tor; or 


being in the cuſtody of f the marſhal of the 


atLoidon aforeſaid, in the krifth Loi vs aforeſaid, 


87 
; 


formed; and beſtowed other work and labour fot 
the ſaid Benjamin; and had alſo found and provided 
divers other materials and neceſſary things, uſed and 
employed in and about the ſaid work laſt mentioned, 
he the ſaid Benjamin undertook, and then and there 
faithfully promiſed the ſaid William to pay to him the 
ſaid Milliam ſo much money as he the faid Millan 
therefore reaſonably deſerved to have; Aud the faid 
William avers, that he the ſaid #7lliam therefore rea- 
ſonably deſerved to have of the ſaid Benjamin other 
pounds to wit, at London aforefaid, in the pariſti 
and ward aforeſaid, whereof the ſaid Benjamin, then and 
there had notice. And whereas the ſaid Benjamin af- 
terwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſn and ward 
aforeſaid, was indebted to the ſaid William, in other 
unds for divers goods, wares, and merchandizes, 
by the ſaid Milliam, before that time ſold and delivered 
to the ſaid Benjamin at his ſpecial inſtance and te- 
queſt: And being ſo indebted, he the ſaid Benjamin, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid William, to pa 
to him, the ſaid William the ſaid ſum. of fifty: —. 
laſt mentioned, when he, the ſaid Benjamin, ſhould be 
thereto. afterwards requeſted. And whereas the ſaid 
Benjamin afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforefaid, in the pariſh 
and ward aforeſaid, in conſideration that the faid 
William, at the like ſpecial , inſtance and requeſt of 
the ſaid Benjamin, had before that time ſold, and 
delivered to the ſaid Benjamin divers other goods, 
wares and merchandizes,,.. undertook and then 
and there: faithfully promiſed, the ſaid. Willian 
| to. pay to him, the ſaid William, ſo much ' money 
as he, the ſaid Milian, therefore reaſonably deſerved 
to have; Aud the laid William avers. that he, the ſaid 
M illiam, therefore deſeryed ta have of the {aid Banja- 
In dhe pariſh.and, ward aforehid, whereof the ful 
Bemamin tne 1 ang there had notice. And wheregs alk, 
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1 faid Benj amin afterwards, ; on the day 
and year aforefaill” at London aforeſaid, in the 
2:iſh and ward aforeſaid, was indebted to the faid 
Milliam in other fifty 3 of like lawful money 
of Great Britain, for the ſaid William 
before that time laid out; . and paid for the 
laid Benjamin, and at his ſpecial inſtance and requeſt ; 
ind heing ſo indebted; he the faid Benjamin, ii con- 
ſideration thereof; afterwards; to wit, on the ſame day 
and year aforeſaid; at- London, aforeſaid, in the pa- 
iſhand ward aforelaid, undertook, and then and there 


aithfully promiſed the ſald Vi 0 to pay him the ſaid | 


ſum of nioney laſt mentioned, when he the ſaid Benja- 
in, ſhould be thereto afterwards requeſted, yet the aid 
Ben pow not rding lis aforeſaid ſeyeral x 
15 and undertakings ſo hy him made in this behalf 
is aforeſaid; but contriving and fraudulently: inten- 
ling, craftily and ſubtilly; to deceive and defraud the 
aid William in this reſpe&t, hath not yet paid the ſaid 
everal ſums öf money before mentioned, or any part 
hereof to the ſaid V illlam, although to do this the 
aid Benjamin was requeſted by the ſaid Vila after- 
wards, to wit; on the ſanie day and year aforeſaid; 
nd often afterwards, to wit, at London aforeſaid, in 
he pariſh and ward aforeſaid, but to pay the ſame to 
e ſaid Willinm, he, the faid Benjamin, hath hitherto 
rholly fefuſed, and ſtill doth refuſe to the ſaid Muli 
lis damage of one hundred nne And ene 


de brings ſuit; &. 
Z. for the plaintiff, Las — — 


g. D. f hedef to 
ed Cs Fei vr. 


e. work and bout, | oe. lee. 


ta Herts in he day third year of the * 1 oe 12 


_ ting George the Wird. 


_— Willa Whit complains of Benjamin Black, | 
being in the cuſtody of the marſhal of the 
naliea of our lord the king, before the king bim- 

If, for that Whereas the wm oa" on tie 1 


of January, in the year of our Lord one thouſand ſe. 
ven hundred and ples ian — at London e 
in the pariſh of St Mary le Bow, in the ward of Cheap, 
was: indebted- to the ſaid William in one hundred 
pounds of lawful. money of Great Britain, for the 
work and labour, care and diligence, of the ſaid 
Hilliem by him before then done and performed, in 
and about the drawing of divers plans and elevations 
of dwelling houſes and buildings for the ſaid Fenjamin, 
aſid at his requeſt, and in and about the ſurveying, 
ſuperintending, and taking care of a certain building, 
to wit, 2 dwelling houſe. of him the ſaid Benjamin 
during the erection thereof, to wit, at London afore- 

_ Gig, in the pariſh and ward aforeſaid, at the ſpecial 
inſtance and requeſt of the ſaid Benjamin, and for his 
the ſaid i illiam s attendance thereon, and his care in 
and about the ſame by him done, performed, and 
— for the ſaid Benjamin, and at his requeſt; 
aud being ſo indebted, he the ſaid Benjamin in con- 
ſideration thereof, afterwards, to wit, on the fame 
day, and year aforeſaid, at London aforeſaid, in the 
. Pariſh and ward aforeſaid, undertook, and faithfully 
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promiſed the ſaid M iiliam to pay to him the faid Willian 
the lid ſum of one hundred pores when he the ſaid 


Benjamin ſhould be thereto afterwards regueſted ; ard 
whore a5afterwards, to wit, on the fame day and | jake 
foraſgid, at London aforclajd, in the pariſh and warl 
aforeſaid, in conſideration that the d Miliiam, at the 
2 inſtance and requeſt of the ſaid Benjamin, had 
na, performed, and beſtowed other his work and 
labour, care and diligence, in and and about the 
drawing divers other plans and elevations of dwelling 
houſes and other buildings for the ſaid Benjamin and 
in and about the ſu; ing ſuperintending, and 
taking care of a eertain other building of him the ſaid 
Benjamin, to wit, a dwelling houſe, during the ercc: 
tion thereof, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, at the ſpecial inſtance and requd 
of the ſaid Benjamin, and had at his like mane: attend- 
i thereon, and employed his the aid Mil iam's cart 

n and about the ſame, be the ſaid Beniamin then and 
there, undertook, and Fathfully promiſed. the fil 


| IV illian 


* 
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William to pay him the faid Milſiam ſo. much money 
as he therefore reaſonably deſerved to have; andthe 
laid William avers, that he therefore reaſonably de- 
ſerved to have of the ſaid Benjamin other one hundred 
pounds of like lawful money, to wit, at London 
aforeſaid, in the pariſh-and ward aforeſaid, whereof 
the ſaid Benjamin afterwards, to wit, on the fame 


day and year aforefaid; there had notice; and where. 
as the ſaid "Benjamin afterwards, to wit, on the fame 
day and year aforeſaid; at London aforefaid, in the 
pariſh and ward aforeſaid, was indebted to the faid 


William in other one hundred pounds of like lawful 
money for the work and labour, care and diligence 
of the faid Milliam by him the ſaid William before that 
time done, performed, and beſtowed, in and about 
other the buſineſs of the ſaid Benjamin, and for the ſaid 
Benjamin, and at his ſpecial inſtance and requeſt ; and 


being ſo indebted, he the ſaid Benjamin in confideras | 


tion thereof, afterwards, to wit, on the fame day and 
year aforeſaid, at London aforeſaid, in the parith and 
ward aforeſaid, undertook, and- faithfully promiſed 
the ſaid William to pay him the ſaid laſt mentioned 
ſum of one hundred pounds, when' he ſhould be 
thereto afterwards requeſted"; and whereas afterwards, 
to wit, on the ſame day and year aforefaid, at Lon« 
don aforeſaid, in the pariſh and ward aforeſaid, in 
conſideration that the ſaid YYitliam at the like 

and requeſt of the ſaid Benjamin had before that time 
done, performed, and beſtowed, other his work and 


labour, care and diligence, in and about other the 


buſineſs of the ſaid Benjamin, and for the ſaid Benjamin, 
and he the ſaid Benjamin then and there undertook, 
and faithfully promiſed the ſaid William to pay to him 


the ſaid William fo much money as he therefore rea- 


ſonably deſerved to have; and the ſaid William avers, 


that he therefore reafonably deſerved to have of the 


ſaid Benjamin other one hundred pounds of like lawful 


money, to wit, at London aforefaid, in the pariſh and 
ward aforeſuid, whereof the ſaid Benjamin afterwards, 


to wit, on the fame day and year aforeſaid; there 
had notice; and whereas the ſaid Benjamin afterwards, 
to wit, on the ſame day _ year aforeſaid, at Lon- 
: h N 2 don 
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Derlarations. 
don aforeſaid, in the pariſh and ward aforeſaid, way 
indebted to the ſaid Wrilias in other one hundred 
pounds of like lawful money for the work and labour, 
care and diligence, of the ſaid William by the ſaid 
Hilliam before that time done, performed, and be- 
ſtowed, in making divers joupnies, and giving his 
attendance in and about the buſineſs of the ſaid Ben. 
amin and for the ſaid Benjamin and at his ſpecial in- 
ſtance and requeſt; and: being ſa indebted, he the 
ſaid Benjamin, in co tion thereof, afterwards, to 
wit, on the ſame day and year aforeſajd; at London 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and faithfully promiſed the ſaid William to 
pay him the ſaid lait mentioned ſum of one hundred 
pounds when he the ſaid -Bznjamin ſhould be there - 
to requeſted; and whereas afterwards,. to wit, on the | 
fame day and year aforeſaid, at London aforeſaid, in 
the-/pariſh-and ward aforeſaid, in conſideration that 
the ſaid William at the like ſpecial inſtance and re- 
queſt of the ſaid Benjamin had ND that time done, 
performed, and beſtowed, ather his work and labour, 
care and diligence, in tho * divers other 
Journies, an giving his other attendance in and a- 
7 — the buſineſs of the ſaid Benj om u, and tor 
the ſaid Benjamin he the ſaid Benjam n then and there 
undertook, and faithfully promiſed the ſaid Wil an to 
pay him ſo-much money as he therefore reaſe nab 
deſerved to have; and the ſaid J lliam avers, that he 
therefore reaſonably deſerved to have of the ſaid In- 
jamin other one hundred pounds of like Jawful 
money, to wit, at London aforefaid, in the pariſh 
and ward aforeſaid, whereof the ſaid Benjam:pafter- 
wards, to wit, on the ſame day and year aforeſaid, 
there had notice; and wheteas the ſaid Benjamin after- 
wards, to wit, on the ſame day and year aſpreſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid Fam in other one hundred 
pounds of like lawful money, for money by the ſaid Mi- 
liam before that time paid, laid out and expended, for 
the ſaid Benjamin and at his ſpecial inſtance and te- 
queſt ; and being ſo indebted, he the ſajd Benjamin in 
_ - conſideration thereof, afterwards, to wit, on the "wn 
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y and year aforeſaid, at London- aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and faith- 
t 


fai „the ſaid laſt mentioned ſum of one hun- 


dred pounds, when: he ſhould. be thereto afterwards 


requeſted; ver the ſaid Benjamin not regarding his 
aforeſaid ſeyeral promiſes and” undertakings, fo. by 


him made in this behalf as aforeſaid, ut contriving, | 


and fraudulently intending, craftily and ſubtilly, ta 


deceive and defraud the ſaid Mill um in this reſpect, 


hath not yet paid the ſaid ſeveral ſums of money, 
or any part thereof, to the ſaid. Milliam, although 
ſo to do the ſaid Benjamin was requeſted by the ſaid 
1/:liam afterwards, io wit, on the ſame day and 
year aforeſaid, ang often afterwards, to wit, at Lon» 
don aforeſaid, in- the pariſh and ward aforeſaid, but 
he to do this hath hitherto wholly refuſed, and ſtill 
doth refuſe, to the ſaid Milliam his 4 

dted pounds, and therefore he brings ſhit, & a- 

a e plaintiff, _ 1 5 3. ö 

2 2288 9 be ? Pledges to proſecute 3 Jan Bars : 
(Treſpaſs on the Caſ. /m „ Richard Ro. 


For hire of horſes and chaiſes, and ar Innheeper” s bit], 


er Term, in the twenty third year 0 the reign 
king George the ird. 5 : 25 ＋ 


8omerſetſbire, J Willian WW hite complains of Rel 


by 
ww 


to wit. 


Black, gentleman, and Bartho:omew 
Brown, gentleman, being in the cuſtody of the mar- 
ſhal of the Marſhalſea of our lord the king, before 
the king himſelf, for that-whereas the laid Benjamin 


and Bartholomew, on the firſt day of April, OAT r 


ear 
of our Lord one thouſand ſeven hundred and eighty, 
at Taunton, in the county aforeſaid, were indebted to 
the ſaid Wil iam in the ſum of fixty pounds, of law- 
ful money of Great Britain, for the uſe and hire of 
divers poſt chaiſes, and divers horſes, mares, and 


geldings of the ſaid William, by the ſaid W lliam to 


the fad Benjamin and Bartholomew, and at their 231 


ull pn the ſaid William, to pay him, the 


age of two hun- 


93 


Verlarat 


cial inſtance and requeſt, before that time, let to hire, 
and by the ſaid Benjamin and Bartholomew, accor. 
ding to that letting to hire, had uſed and laboured in 
divers journeys, taken by the ſaid Benjamin and Bar: 
tholemew therewith, and for work and labour of the 
faid Milliam, done and performed by the ſaid Will am, 
by himſelf and his ſervants, in driving and attendin 
the {aid Benjamin and Bartholomew in and about tho 
journeys, at the like ſpecial inſtance and requeſt of the 
mid Benjam u and Bartholom. w, and being fo indebt - 
ed, they the faid Benjamin and Bartbe bttv, in con 
fideration thereof, afterwards, to wit, on the ſame day 
and year aforeſaid,” at Taunton aforefatd, ' in the 
county ' aforeſaid, undertook. and then and there 
faithfully promiſed the ſaid Mill aum, to pay him the 
fid ſum of money, when they the ſaid Ben jam n and 
Bartholomew ſhould be thercunto afterwards requeſt. 
ad and whereas alſo afterwards, to wit, on the fame 
day and year aforeſaid, at Taunton aforefaid, in the 
county aforeſaid, in confideration that the faid 
William had before that une, at the like ſpecial in- 
ftance and requeſt of the ſaid Benjam'n and Bartbo 
mew, let to hire to the ſaid Benjam nand Barthglomen, 
divers other poſt chaiſes, and divers other. horſes, 
mares, and geidings, of the ſaic Y/7tiam, and that 


they the ſaid Benjamin and Bartho'omew, according 


to that letting to Hire, had, had, uſed, and laboured 
the ſaid laſt mentioned poſt chaifes,” horfes, mares, 
and geldings, in divers other journeys, taken by the 
faid Benjamin and Barths ame v therewith, and that 
rhe Band lian had, before that time, at the like in- 
ſtance and requeſt” of the faid Benjam's and Barth 
mMew, done and performed other work and labour, by 
himfelf and his ſervants, for the faid Benjamin and 
Bartholomew, in driving and ng is faid Benja- 
min and Bartho owew, in and ahout the ſaid laſt men: 
tioned journeys, they the ſaid Benjamin and Bartholt- 
mew, undertook, and then and there faithfully pro- 


mifed the ſaid Vi iam, to pay him for the fame, ſo 


much money, as he therefore reafonably deſerved to 

Have, when: they the faid Benjamin and. Bartholomen, 

mould be thereunto afterwards requeſted. And r 
* t | i 1 # al 
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id Mill an avers, that he therefore reaſonably de- 
ſerved {4 have of the ſaid Benjamin and Bartholameꝛo, 


. * 


Tauntqn aforeſaid, whereof the ſaid Benj | 
Bartholomew, afterwards, to wit, on the ſame day, and 


l year aloreſaid, at Taunton aforeſaid, in the 9 

| aforeſaid, had notice. and whereas alſo, the ſai 

: Benjamin and Bartholomew afterwards, to wit, on the 
0 ſame day and year aforeſaid, at Taunton aforeſaid, in 
q he mw aforeſaid, were indebted to the ſaid Wi- 
„ in other fixty pounds, of like lawful money, for 
y ſo much money, before that time, paid, laid out 


and expended by the ſaid William, for the ſaid Benja- 


1 man and Bartholomew, and at their like ſpecial inſtance 
* and requeſt, and being ſo indebted, they the ſaid 
0 Benjamis and Barthslomew, in conſideration thereof. 
. fterwards, to wit, on the ſame day and year afore- 
'x ſaid, at Taunton aforeſaid, in the county aforclaid, 
1 undertook, and then and there faithfully promiſed 
0 the ſaid William, to pay him the faid laſt mentioned. 
y ſum of money, when they the ſaid Benjamin and 
A Bartbolomew, ſhould be thereunto afterwards requeſt- 
4 ed. And Whereas alfo, afterwards to wit, on the ſame 
6 day and year aforeſaid, at "Taunton aforeſaid, in the 
1 county aforeſaid, the ſaid Benjamin and Bartholomew 
* were indebted to the ſaid VMilliam, in the further ſum 
I of ſixty pounds, of like lawful money of Great Bri- 
. tain, for other work and labour, by the faid Milliam, 
% before that time done and performed for the ſaid 
2 Benjamin and Bartholomew, and at their like ſpecial in- 
wy ſtance and requeſt, and being ſo indebted, they the 
A laid Benjamin and Bartholomew, in conſideration there- 
by of, afterwards, to wit, on the ſame day and year 
14 aforeſaid, at Taunton aforeſaid, in the county. afare- 
1. ſaid, undertook, and to the ſaid William, then and 
1 there faithfully promiſed to pay to him the ſaid ſum 
. of money laſt mentioned, when: they, the ſaid Benia- 
o. ui and Bartholomew ſhould be thereunto afterwards 
( Wl <queſted ;. and wheres: allo, afterwards, to wit, on the 
8 lame day and year aforeſaid, at Tauntan afarelaid, in 
16, dhe county aforeſaid, in confideration chat the. faid 
de Villiam, had before that time, lat the like ſpecial in- 
ud | 15 | ſtance 


other ſixty pounds, of like lawful money, to wit, at 
Benjamin and 
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| flance and requeſt of the ſaid Benjamin arid Barthdih: 
mew, done and performed other work and labour, fot 
the ſaid Benjamin and Batth:lomew, they the faid 
Benjamin and Bartholdmiew uridertook, atid to the (aid 
William, then and there faithfiilly promiſed to pay to 
him ſo much money as he, the ſaid Nilliam, for the 
ſaid laſt mentioned work and labqũr, reaſonably de- 
ſerved to have, and the ſaid Villiam avers that he 
therefore reaſonably deſerved to have other - fixty 
pounds of like lawful money of Great Britain, to 
wit, at Taunton aforeſaid, in the county aforeſaid, 
whereof the ſaid Benjamin and Bartholomew, after- 
wards, to wit, on the ſame day and year aforeſaid, 
there had notice. And whereas alſo afterwards; to 
wit, on the ſame day and year aforeſaid, at Tauriton 
aforeſaid, in the county aforeſaid, the ſaid Benjamin 
and Bartholomew were indebted to the ſaid Millian 
in the further ſum of ſixty pounds, for divers goods, 
wares, and merchandizes of the ſaid William, by the 
Aaid William, before that time ſold and delivered to 
the ſaid Benjamin and Bartholomew, and at their like 
Special inſtance and requeſt ; and being ſo indebted, 
they the ſaid Benjamin and Bartholomew in conſide- 
ration thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Taunton aforefaid, in the county 
| aforeſaid, undertook, and then and there faithfully pro- 
miſed the ſaid William to pay him the faid laſt men- 
tioned ſumof money whenever afterwards they the ſaid 
Benjamin and Bartholomew ſhould be thereunto re- 
9 And whereas 105 afterwards, to wit, on 
; e ſame day and year aforeſaid, at Taunton afore- 
faid, in the county aforeſaid, the ſaid Benjamin and | 
Bartholomew, in confideration that the ſaid Millian, | 
at the like ſpecial ſpecial inſtance and tequeſt of the 8 
_ faid Benjamin and Bartholomew, had before that time 10 
ſold delivered divers other goods, wares, and 
merchandizes to the faid Benjamin and Bartholomew, 
wy the faid Benjamin and Bartholomew undertook, 8 

and to the ſaid William then and there faithfully pro- 
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pay him ſo. much money as he therefore 
* elerved to have. And the ſaid William i; 
avers, that he therefore * reaſonably deferved to he 
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ot the. flid Borjamin and: Bartbollmew other Huey 

| pounds, of like lawfub money, to wit, at Thunton 
aforclard; whereof the ſaid 'Brnyanin and Bartholoyiow, 
afterwards; to wit, n the fame day and year afore- 
faig; there had notice. Au whereas the ſuid 
Bean arid Bartholomew; afterwards; to wit, en 
the fame day and year aforeſaid; at Taunton'afore- . - 
aid; were indebted to the ſaid Mniliam in other ſix- 
ty pounds, for meat, drink, punch, wine, ale, tg+ 
bacco; and other neceſſities, by the ſaid FF7lliem bes 
fore then found and provided for the ſaſd Benjamin = 
and Bartholomew, and. divers other perſons,” ar'the 
like requeſt of the | ſaid Benjamin and Burtbelo- 
mew ; and being ſo indebted,” they the faid Bf 
and Baytholomew,”in conſideration thereof, afterwards, 
to wit, on the ſame-day and year aforeſkjd; at Taun- 
ron aforefaid, undertook, and then and there faith- 
fully promiſed the faid */liom to pay him the ſaid 
ſum of money, laſt mentioned, when they ſhould be 
thereto afterwards requeſted. ' And twheoveas afterwards, 


to wit, on tlie Re nd year aforefaid;'in con- 


fideration that the ſaid William, at the Hke ſpecial 
Inſtance and requeſt of tlie ſaid Benjamin and Hartho- 
Yomew had before then found and provided other 
meat, drink, punch, wine; ale, tobacco; and other 
neceſſaries for the ſaid Benjamin and Hartbolbmetb, 
and divers other 'perſoffs they the ſaid Benjamin aid 
Bartholomew undertook, and then and there faithfull 
promiſed the ſaid William to pay him for the fame ſo 
uch money as he therefore reaſonably deſerved to 
ave. And the ſaid William avers, that he therefore 5 
eaſonable deſerved to have of the ſald Benjamin and 
Bartholometo other ſixty pounds, to wit, at Taunton 
foreſaid, whereof the ſaid Benjamin and Bartholo- 
ew, afterwards, to wit, on the ſame day and 
ear laſt aforeſaid, at Taunton aforeſaid had notice. 
And whereas alſv the ſaid Binjamin and Bartholo- 
ev, afterwards, to wit, on the ſame day and year 
oreſaid, at Taunton aforeſaid, in the county afore- 
ud, accounted with the ſaid Milliam, of and' con- 
ning divers ſums _ money before that time 0 


Declarations. | 


A vice en tha (gd: Benjamin and Bartholontw 
ha the ſaid William, and then being in arrear and 
id; and upon that account the ſaid Benjamin 

1 1 Bartholomew were then and there found in arrear, 
and indebted to the ſaid William in the ſum of o- 
ther ſixty pounds; and being ſo found in arrear and 
indebted, they the ſaid Benjamin and Bartholomew 
in confideration: thereof aſterwards, to wit, on the 

| fame day and year:-aforeſaid, at Taunton aforeſaid, 
in the County aforeſaid, undertook, and then and 
there faithfully promiſed, the ſaid William to pay to 
him the ſaid laſt rg ſum of money, whenever 
they, the ſaid Benjamin and: Bartholomew ſhould be 
thereunts afterwards requeſted,: Nevertheleſs the ſaid 
Benjamin and Bartholomew, their ſaid ſeveral promi- 
ſes and undertakings, in manner and form: aforeſaid 
made, in no ways regarding, but contriving and 
fraudvlentiy intending, craftily and ſubtlely to de- 
ceive and defraud the ſaid Milliam in this behalf, 
have. not paid to him the ſaid William che ſaid ſe- 
veral ſums of mone „or any or either of them, or 
any part thereof al o' often requeſtedi by the ſaid 
 Hillam ſo to do but to pay the ſame; to the ſaid 
os liam: they the ſaid Benjamin and Bartholomew, 
have (hitherto wholly refuſed, and ſtill, do refuſe, 
to the damage of the ſaid Milliam of one hundred 
bene, l therefore he ano; 9 Mie: 1 15 bs | 
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Bir the uſa ond occupation f land. 


1 in the exwenty uber year of 4 the reg 1 1 
3 | George ther ird. WE" e 3a. 
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Somerſathrs William White centers of Benjamii 
to, wit. I Black, bein in the cuſtody of the mar- 
ſhal of the Marſhalſca of : * the king, __ the 
0 es ing 


fiſt day of April, in the year of our Lord one thouſand 


eounty aforeſuid, Was indebted to the ſaid Milliam, 
m the ſum of fixty pounds, of law ful money of Great 
Britain, for the uſe and occupation of divers, us wit, 


Cp VG Pw 1 ww a vO- T' *, 


ſaid; by thei ſaid Benjamin, and at his ſpecial in 
and requeſt, by the permiſſion of the ſaid William, 
pied, poffeſſed, and enjoyed.. [And being ſo indabted, 


the ſaid Benjamin, in conſideration thereof, after- 
wards, to wit, on the ; ſame. day and ; year: aforeſaid, at 


R-R-T = 5 Q Kt. 


took, and to the ſaid William then and there faithful - 


e- 
f, ly promiſed to pay to him, the ſaid ſum of money, 
e- when he the ſaid. Benjamin ſhould be thereunto after- 


wards. requeſted. and whereas alfo, afterwards to wit, 
on the ſame day and year aforeſaid, at Taunton 


id aforeſaid, in the county aforeſaid, in conſideration - 
1, that the ſaid Vi liam had before that time, at the like 
ſe, ſpecial inſtance and requeſt of the ſaid Benjamin, * "| 

6d mitted the ſaid Benjamin to hold, uſe, occupy, poſleſy, 


forty acres of other paſture, forty acres of other or- 
chard, and forty acres of other land, with the appur- 
tenances, of the ſaid Wil iam, fituate, lying, and being 
1n the pariſh of Clevedon, aforeſaid, in the county 
aforeſaid, and that the ſaid Benjamin, by virtue of 
the ſaid laſt mentioned permiſſion of the ſaid William, 
had, had, held, uſed, occupied, poſſeſſed, and enjoyed 


nances for a long time before that time: he the ſaid 


and there faithfully-promiſed py to him, ſo, much 
money as he therefore reaſonably. deſerved to have, 
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Kingchimfelf, for thus whereas the ſaid Benjamin; on the 
ſeven. hundred and eighty three, at Taunton; in the 


forty acres of meadows. forty acres of paſture, forty. 
appurtenances, of the ſaid: William, fituate, lying, and 
bike in the pariſ of Clevedon, in the county afore- 


for a long time before that time had held, uſed, occu- 


Taunton af reſaĩd, in the eounty aforeſaid, under- 


and enjoy divers, to wit, forty acres of other meadow, 


the ſaid laſt mentioned lands, with their appurte- 
Benjamin, undertook, and to the ſaid William, then 


when he the ſaid. Benjamin ſhould: be thereunto aſter- 
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ſaid e other ſinty pounds of like lawful mo- 5 

ney, ©. Wit, at Taunton, aforeſaid, in the county 

" aforeſaid, whereof the ag rica er orgy ae we 
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Lots yl eee e of Bejenin Black be- 
70 in the cuſtody of the marſhal of the oo 
1 os our lord the king, before the king bimſe 
for that whereas the faid Benjamin, on the firſt day of 
December, in the year of our lord one thouſand, ſeven 
hundred and ei hty-two, at London, afbreſaid, in the 
4 of Saint Mary le Bow, in the ward of Cheap, made 
is certain note ſh writing, coramonly called a promiſ. 
fory note, his ow proper hand and name being there- 
unto ſubſcribed; bearing date the ſame day and year, 
and then and there delivered the ſaid note to the ſaid 
William, by which ſaid note the faid Benjamin promiſed 
81 to the ſaid Wilkam, by the name jo and deſcrip- 

tion 


In the pariſh-and ward 


TV I — * 


„re ee ee 


1 e Aa for value received by him 
zun o n tx pounds r lue received y h | 
the faid Benjamin, by reaſon whereof, and by force © 


the ſtature, in ſuch caſe made and provided, the ſaid 


Benjamin became liable to pay to the ſaid William 


the faid ſum of twenty-five pounds, in the faig hots | 


mentioned, according o the tenor and effect of the 
ſaid note; Aud being ſo liable, he the ſaid #illfam, 
in conſideration thereof, afterwards, to wit, 


- 


tat 


day and year, at London aforeſaid, in the pariſh and 


ward aforeſaid; undertook and faithfully promiſed 
the ſaid Milliam to pay to him the ſaid William the 
ſaid ſum of twenty ive pounds, in the, ſaid note 


mentioned, according to the tenor and effect of the 
ſaid note And whereas the ſaid Benjamin, afterwards; 
to wit, the ſame day and year, at London aforeſaid; 

| ] Rares, was indebted unto 
the ſaid William in other twenty-five pounds af like 
lawful apr ang #4. ſo much money by the ſaid il. 
liam, at the like ſpecial inſtance and requeſt of the 
ſaid Benjamin, before that time lent and advanced to 
the ſaid Benjamin. And being ſo indebted, the ſaid 
Benjamin, afterwards to wit, the ſame day and year,, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration thereof, then and there undertook, 
and to the ſaid ./liam then and there faithfully pro- 
miſed, that he the ſaid Benjamin would well and 
truly pay to the ſaid William the ſaid ſum of twenty- 


| oa RB. laſt mentioned, whenever afterwards he 
5 


the aid B-1jomin ſhould be thereto requeſted; And 
whereas the ſaid Benjamin, afterwards, to wit, the 


fame day and year, at London, aforeſaid, in the = | 


riſh and ward aforeſaid, was indebted: unto the" ſai 


; liam, in anotherfum of twenty-five pounds of like 


lawful money of Great Britain, for the like ſum 


the ſaid Milliam, at the ſpecial inſtance and req 


of the faid Benjamin, before that time paid, laid ont, 
and expended for the ſaid Benjamin, to and for his 
uſe and behoof; Aud being ſo indebted, he, the ſaid 


Buyjamin, afterwards, to wit, the ſame. day and year, 


at London aforeſaid, in the pariſh and ward aforeſaid, 


in conſideration thereof, then and -there undertook, 


and 
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and to the faid Milliam then and there faithfully 


prowiſed, that he the ſaid B-njamin would-well and 


truly pay to the ſaid Miliam the ſaid ſum of twenty» 


five pounds, laſt mentioned, whenever after he the 


ſaid Benjamin ſhould be thereto requeſted; nauertheleß 


the ſaid Benjrmin, in ele e ung cr uo r 
ral promiſes and undertakings; in form -aforeſaid 
made, but contriving, and fraudulently intending, 
craftily and ſubtlely, to deeeive and defraud the {aid 
William, of the ſaid ſeveral ſumis of money; the fame, 
or any part thereof to the faid M illiam, hath not paid 


nor in any wiſe ſatisfied him for the ſame, although 


the faid Bezjamin, afterwards, to wit, on the fourth day 
of January, in the year of our lord one thouſand, ſe · 


ven hundred and eighty three, and often times after 
wards, at London aforeſaid, in the pariſh and ward 
_ aforeſaid, was, by the ſaid: I illium requeſted to pay 


the fame ; but the ſame to the ſaid William hitherto 


he the ſaid Benjamin hath, and ſtill doth refuſe to 


pay, to the damage of the'ſaid William of fifty pounds, 
And therefore he brings ſuit, kr 
CY ably oat; 7 n 8 1. 1 
A. B. for the plaintiff. 1 Joh . 
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On a promiſſory note, by the jndorſe again the drawer.” 
ks 1 7 „„ L LEE? #8 Wa W 


Hilary term, in the twenty third year of the reign of king 
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Middleſex, William Mite complains of Benjamin 

„e. J Black, being he cyſtody of the marſhal 
of the Marſhalſea of our lord die king, before the 
king himſelf, for that whereas the fail Benjamin, on 
the firſt day of December, in the year of our Lord 


one thouſand ſeven hundred and eighty. two, at Weſt- 


minſter, in the county aforeſaid, made his certain note 


in writing, commonly called a promiſſory note, with 
his own proper hand and name thereto ſubſcribed; bear- 


ing date the ſame day and yeat, and by che ſaid note 
en ei AI $5 6% of (363318452 n /5premul mi ed 


promiſed to pay to one Richurd Red; by the nante and 


ive pounds, for value received of him the 


| faid Richard Red; And aſterwards the ſaid - Richard 
| Red, to whom, or to whoſe order, the payment of the 
ſaid ſum of twenty-five. pounds, in the aforeſaid note 
mentioned, was to be made, before the payment of 
the aforeſaid money, or of wo? parcel thereof, and 


alſo before the time appointed by tlie ſaid! note, for 


the payment thereof, to: wit, on the ſame day and 


, at Weſtminſter aforeſaid, in the county aforeſaid, 


| y his indorſement on the ſaid note, ſubſeribed with 


the proper hand and name of him the ſaid Richard, 


ordered and appointed the contents of the ſaid note tu 


be paid to the ſaid William, or his order, for value 
received, and then and there delivered the ſaid note, 


ſo indorſed, to the ſaid William, of which ſaid in- 


dorſement, ſo made + ima the ſaid note, as aforeſaid, 
the ſaid Benjamin, afterwards, to wit, on the ſame 


day and year aforeſaid; at Weſtminſter aforeſaid, hn 


the county aforeſaid, had notice, by reaſon of which 


premiſes, and: alſo by force of the ſtatute in ſuch 
caſe made and provided, the ſaid Benjamin became lia- 


ble to pay the {aid William the ſaid ſum of twenty-five 


pounds, in the ſaid note mentioned, according to the 
tenor and effect of the ſaid note, and the ſaid indorſe- 


ment ſo thereon, made as aforeſaid; and the ſaid 


Benjamin being ſo liable, afterwards, to wit, the ſame 
day and year aforeſaid, at Weſtminſter aforeſaid, in 


the county aforeſaid, in conſideration thereof under- 


took himſelf, and to the ſaid Wi liam then and there 
faithfully promiſed that he the ſaid Benjamin would 


well and truly pay to the ſaid William the ſaid ſum of 


twenty-five pounds, kevordiog to the tenor and effect 
1 


of the ſaid note, and the ſaid lindorſement ſo thereon 


made, as aforeſaid: And whereas the ſaid Benjamin, 


afterwards, to wit, the ſame day and mu at Weſt- 
minſter aforeſid, in the county aforeſaid, was indebt- 
ed unto the ſaid Wiliiam in other twenty-five pounds 


of like lawful money of Great Britain, for the like 
ſum of money by the ſaid William, at the ſpecial in- 


ſtance 


"Y 


deſcription of Richard Red, Eſquire; or to his order, E 
one month after the date of the ſaid note, the ſum of 


8 — ————— * 


e 
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Kunde and requeſt of the Hd Boie min, befor thi 
time lent and advancpd to the ſaid Benjamin, and be- 


ing ſo indeBted, the ſaid Benjamin, afterwards, to wit; 
the ſame day and year aforeſaid; at Weſtminſter afore- 
faid, in the county aforeſaid, undertook, and ty 
the faid Miiliam then znd there faithfully 22 
do pay to him, the ſaid William, the faid laſt men- 
tioned ſum of twenty-hve pounds, whenever he the 
ſaid Benjamin ſhould be afterwards required; 4nd 
whereas the ſaid Benjamin afterwards, to wit, the 
ame day and year, at Weſtminſter aforeſaid, / ig the 
county aforeſaid, was indebted unto the ſaid Fliiam, | 
in other twenty-five pounds, of like lawful money, 
for the like ſum of money by the faid William before 
that time, at the like inſtanec and requeſt of the ſaid 
Benjamin and to and for his uſe, paid, laid out, and 
expended: Aud being ſo indebted, the ſaid Benjamin, 
afterwards, to wit, the ſame day and year, at Weſt- 
minſter aforeſaid, in the county aforeſaid, undertook; 
and to the ſaid William then and there faithfully pro- 
miſed to pay to him the ſaid Milliam, the ſaid ſum of 
twenty-five pounds laſt mentioned, whenever he the ſaid 
Benjamin ſhould be thereunto requeſted; Nevertheleſs 
the faid Benjamin in no wiſe regarding his ſeveral pro- 
miſes and undertakings aforeſaid, in form aforeſaid 
made, but contriving, and fraudulently intending, 
- craftily and ſubtlely to deceive and defraud the faid 
Milliam in this behalf, hath not paid him the ſaid 
Milliam the ſaid ſeveral fams of money, or any part 
thereof, nor in any wiſe contented him for the ſame, 
e the ſaid Benjamin was requeſted ſo to do by 
the ſaid William, afterwards, to wit, the ſame day 
and year, and often afterwands, at Weſtminſter 
aforeſaid, in the county aforeſaid, but the faid' Benja- 
min hath hitherto wholly refuſed, and ſtill doth re- 
. fuſe, welt 1c the ſame to the ſaid William to his da- 
a x: af fifty pounds. And therefore he brings 
mit, Se. 1 2 | e e 


D. for the defendant, $Pledges to proſecute 5 
apa an the Gaſes} $10 Rnichers Roe. 
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On 4 joint note againſt one drawer. 
ing George the Thir l. 
—— Robert Day complains of Charles. Tate; 


to Wit. 


Marſhalſea of our ſovereign lord the king, before tlie 
king himſelf, for that wheres, the ſaid Charles Tate, 


and olle Peter Perry, on the twerity-firſt day of March; 


eighty-three, at Weſtminſter in the courity aforeſaidj 
made his certain note in writing, commonly called a 


unto ſubſcribed; bearing date the ſame day and year 


to the ſaid Robert Day, and thereby two months aſter 
the date thereof, jointly and ſeparately promiſed: to 
pay unto the ſaid Robert Day, by the name and de- 


1 pounds for value received, by reaſon where- 
of, aiid alſo by force of the ſtatyte-in ſuch;cafe made 
and provided; the 7 ore Charles Tate became liable to 
pay unto the ſaid | 
in the ſaid note contained, according tothe tenor and 
effect of the ſaid note, and being ſo liable, he the 
faid Charles Tate in conſideration thereof, afterwards; 
to wit, on the ſame day and year aforeſaid, at Weſt- 
minſter aforeſaid, in the county aforeſaid, undertook; 
and to the ſaid Robert Day, theri and there faithfully 


the ſaid note mentioned, according to the tenor and 
effect of the ſaid note. And whereas: alſo, afterwards, 
ta wit, on the twenty-fifth day of May, in the year 
aforeſaid, at Weſtmin 
aforeſaid, the ſaid Charles Tate, was indebted to the 
ſaid Robert Day, in the ſurti of twenty pounds of lau- 
ful money of Gredt Britain; for ſo much money by 
the faid Robert Day, before that time, lent 3 ic. 
vanced to the ſaid Charles Tate, and at his ſpecial in- 
ſtance and requeſt, and being ſo indebted, he the ſaid 
Charles Tate, in conſideratipn thereof, afterwards, to 
wit, on the ſame day i year laſt, aforeſaid, at 
1 P Weſtminſter 


being in the cuſtody of the marſhal of the + 


together with one Fob Jacks, one Nicholas Norris, | 


in the year of our lord one tliouſarid ſeven hundred and 


promiſſory note, his own proper hand being there- 
aforeſaid; and tlièn and there delivered the ſaid note 


cription of Mr. Robert Day, or order; the fam of 


obert Day, the ſaid ſum of money 


romiſed to pay urito him the ſaid ſum of money, in 


ſter aforeſaid, in the co¹n¹f 


Bichieinas term, in ths fung de of ihe reign of 


ö 


10% 
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Weſtminſter aforeſaid, in the county aforeſaid, took 
upon himſelf, and then an dere faithfully, promiſed 
the faid Robert Day, to pay him the ſaid ſum of 
money laſt mentioned, when he the ſaid Charles Tate 
ſhould be thereunto, afterwards, requeſted: . And 
whereas alſo, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, the ſaid Charles Tate, was in- 
debted to the ſaid Robert Day, in the further ſum of 
twenty pounds, of like lawful money, for ſo much 
money by the ſaid Robert Day, before that time paid, 
laid out, and expended, for the ſaid Charles Tate, and 
at his like ſpecial inſtance and requeſt, and being fo 
indebted, he the ſaid Charles Tate, in conſideration 
thereof, afterwards, to wit, on the fame day and 
year laſt aforeſaid, at Weſtminſter, aforeſaid, in the 
county aforeſaid, ' undertook, and then and there 
faithfully promiſed the ſaid Robert Day, to pay 
_ himthe aid ſumof moneylaſtmentioned, when he the 
ſaid (Charles Tate, ſhould be thereunto, afterwards, re- | 
queſted ; nevertheleſs, the ſaid Charles Tate, not re- | 
'garding his faid ſeveral promiſes and undertakings, 
in manner and form aforeſaid made, but contriving | 
and fraudulently intending, craftily, and fubtlely to f 
deceive and defraud the fad Robert Day, in this be- i 
half, hath not yet paid to him the ſaid feveral ſums 
of money, or any of them, or any part thereof, al- 
though © to do, he the ſaid Charles Tate, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter, aforeſaid, in the Pore Mormon: by 
the ſaid Robert Day, was requeſted, but to pay the 
ſame or any part thereof, to the ſaid Rober? Be „he 
the ſaid Charles Tate, hath hitherto, wholly refuſed, 
. and ftill refuſe, to the damage of the ſaid Nobert Day, 
of twenty pounds. And therefore he brings ſuit, &c. 
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| Declarations. 107 

On a bill of exchange, the drawee againſt the acceptor. 
Hilary term, in the twenty-third year of the reign of king 
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Middleſex, I Benjamin Black, late of Brompton, in the 

to wit. I ſaid county, gent. was attached to anſwer 
William White, in a plea of treſpaſs upon the caſe, and 
whereupon the faid William White, by A. B. his 
attorney, complains, that whereas, at the ſeveral times 
hereafter mentioned, the ſaid Benjamin Black, William 
Mmpite, and one George Gray, were perſons reſiding, 
trading, and uſing commerce within this kingdom 
of England, to wit, at Weſtminſter, in the county 
aforeſaid, and being ſo reſiding, trading, and uſing 
commerce reſpectively, he the ſaid George Gray, on 
the thirtieth day of April, in the year of our lord, 
one thouſand feven hundred an ogy tres, IP 
Weſtminſter aforeſaid, in the county atoreſaid, made 
his certain bill of exchange in writing, ſubſcribed. 
with his own proper hand, according to the cuſtom 
of merchants, for time immemorial, uſed and approved 
of, and the ſaid bill bearing date, the ſame day and year 
aforeſaid, then and there directed, the ſaid bill tothe ſaid 
Benjamin Black, 'by the name and deſcription of Mr. 
Black, number ninety-nine,' Brompton-row, Knightſ- 
bridge, and thereby required him the ſaid Benjamin, 
on the fifteenth day of Auguſt then next, to pay to the 
ſaid Willian, by the name and deſcription of Mr. Mhite, 
or his order, thirty-one pounds, & wiv ſhillings and 
fix-pence, for value received, which faid bill of ex- 
change, he the ſaid Benjamin, afterwards, and before 
the time appointed, by the ſaid bill, for the pay- 
ment of the ſaid ſum of money, in the ſaid bill men- 
tioned, to wit, on the ſame day and year aforeſaid, 
at Weſtminſter, aforeſaid, in the county aforeſaid, 
upon ſight thereof accepted, according to the ſaid 
cuſtom, and by reaſon thereof, and according to the 
laid cuſtom of merchants, the ſaid Benjamin became 
liable to pay unto the ſaid William, the ſaid fum of 
money mentioned in the bill of exchange, according 
to the tenor and effect, 8 of — 
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garding his ſaid ſeveral promiſes and undertakings, 


the ſaid Robert Day, was requeſted, but to p37 the 
ſame or any part thereof, to the ſaid Robert Day, he 


Declarations, 


Weſtminſter aforcſaid, in the. county aforeſaid, took 


upon himſelf, and then and there faithfully promiſed | 
the faid Robert Day, to pay him the ſaid ſum of 


money laſt mentioned, when he the ſaid Charles Tate 
ſhould be thereunto, afterwards, requeſted: | Aud 


whereas alſo, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, the ſaid Charles Tate, was in 
debted to the ſaid Robert Day, in the farther ſum of 
twenty pounds, of like lawful money, for ſo much 
money by the ſaid Robert Day, before that time paid, 
laid out, and expended, for the ſaid Charles Tate, and 
at his like ſpecial inſtance and requeſt, and being fo 
indebted, he the ſaid Charles Tate, 1n' confideration 
thereof, afterwards, to wit, on the ſame day and 
year laſt aforeſaid, at Weſtminſter, aforeſaid, in the 
county aforeſaid, undertook, and then and there 


faithfully eee ſaid Robert Day, to pay 


him the ſaid ſum of money laſt mentioned, when he the 
ſaid Charles Tate, ſhould be thereunto, afterwards, re- 
queſted; nevertheleſs, the ſaid Charles Tate, not re- 


in manner and form aforeſaid made, but contriving 


and fraudulently intending, craftily, and ſubtlely to : 


deceive and defraud the fard Robert Day, in this be- : 
half, hath not yet paid to him the ſaid feveral ſums 
of money, or any of them, or any por thereof, al- 
though ſo to do, he the ſaid Charles Tate, afterwards, 
to wit, on the fame day and year laſt aforeſaid, at 
Weſtminſter, aforeſaid, in the county aforeſaid, by 
the ſaid Charles Tate, hath hitherto, wholly refuſed, 
and ftill refuſe, to the damage of the ſaid Nobert Day, 
of twenty pounds. And therefore he brings ſuit, &c. 
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Declarations. 


On a bill of exchange, the drawee againft the acceptor. | 


N | 
a4 Hilary term, in the twenty third year of the reign of kin 
f en Gange the Third. 1 7 K 


15 1 n , original. 8 - 
2 Benjamin Black, late of Brompton, in the 
to wit. I ſaid county, gent. was attached to anſwer 


JV illiam White, in a plea of treſpaſs upon the caſe, and 


attorney, complains, that whereas, at the ſeveral times 
hereafter mentioned, the ſaid Benjamin Black, William 
White, and one George Gray, were perſons reſiding, 
trading, and uſing commerce within this kingdom 
of England, to wit, at Weſtminſter, in the county 


commerce reſpectively, he the ſaid George Gray, on 
the thirtieth day of April, in the year of our lord, 


Weſtminſter aforeſaid, in the county aforeſaid, made 
his certain bill of exchange in writing, ſubſcribed, 
with his own proper hand, according to the cuſtom 

of merchants, for time immemorial, uſed and approved 
of, and the ſaid bill bearing date, the ſame day and year 
aforeſaid, then and there directed, the ſaid bill tothe ſaid 
Benjamin Black, 'by the name and deſcription of Mr, 

Black, number ninety-nine, Brompton-row, Knightſ- 
bridge, and thereby required him the ſaid Benjamin, 


4 on the fifteenth day of Auguſt then next, to pay to tale 
5 ſaid William, by the name and b rom of Mr. White, 
y or his order, thirty-one pounds, eleven ſhillings and 


change, he the ſaid Benjamin, afterwards, and before 
the time appointed, by the ſaid: bill, for the pay- 
ment of the faid ſum of money, in the ſaid bill men- 
tioned, to wit, on the ſame day and year aforeſaid, 
at Weſtminſter, aforeſaid, in the county aforeſaid, 
upon ſight thereof accepted, according to the ſaid 


ſaid cuſtom of merchants, the ſaid Benjamin became 
liable to pay unto the ſaid William, the ſaid ſum of 
money mentioned in the bill of exchange, according 
to the tenor and effect, = the ſaid bill of 3 
21 1 / an 


aforeſaid, and being ſo refiding, trading, and ufing - 


one thouſand ſeven. hundred and eighty-three, at 


cuſtom, and by reaſon thereof, and according to the 


whereupon the ſaid William White, by A. B. his 


fix-pence, for value received, which ſaid bill of ex= _ 


107 
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and oſhis ſaid acceptance thereof, and being ſo liable, he 
the faid Benjamin, in conſideration thereof afterwards, 
to wit, on the ſame day and year aforeſaid, at Weſt. 
minſter, aforeſaid, undertook, and then and there 
fithfully promiſed the ſaid William, to pay him the 
ſaid ſum of money, contained in the ſaid bill, accord. 
ing to the tenor and effect of the ſaid bill of exchange, 
and of his ſaid acceptance thereof, as aforeſaid. And 
whereas, the ſaid Benjamin, afterwards, to wit, on the 
cighteenth day of Auguſt in the year aforeſaid, at 
Weſtminſter, aforeſaid, was indebted unto the ſaid 
Fillion, in the ſum of forty pounds, of lawful mo- 
ney of Great Britain, for ſo much money by the 
faid William, before that time, lent and advanced, 
to the ſaid Benjamin, at his ſpecial inſtance and re- 
queſt, and being ſo indebted, he the ſaid Benjamin, 
in conſideration thereof, afterwards, to wit, on the 
day and year laſt aforeſaid, at Weſtminſter, 
or He 


in the county aforeſaid, togk upon him- 


ſelf, and to the ſaid William, then and there, faith- 
fully promiſed to pay unto, him the ſaid ſum of forty 
pounds, whenever, afterwards, he the ſaid Benjamm 


ſhould be thereunto requeſted. And whereas, alſo 
afterwards, to wit, on the fame. day and year laſt 
aforeſaid, at Weſtminſter, aforeſaid, in the county 
aforeſaid, the ſaid Benjamin was indebted. unto the 
laid Milliam, in the further ſum of forty pounds, of 
like lawful money of Great Britain, for ſo much mo- 
ney by the faid Benjamin, before that time, had and 
xcceived, to and for the uſe of the ſaid: William, and 
being ſo indebted, he the ſaid Benjamin, in conſe- 
quence thereof, afterwards, to wit, en the fame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, took upon himſelf, and to the 
ſaid William. then and there falthfully 2 to 
Bay unto: him the ſaid; ſum of forty pounds, laſt men- 
oned, whenever, afterwards, he the ſaid Benjamin, 
ſhould be thereunto requeſted; yet the ſaid Benjamin, 
not regarding his ſaid ſeveral promiſes and under- 
takings, by him in form aforeſaid made, but con · 
triving and fraudulently, intending, craftily, and ſub- 
tlely to decaiveiand: defraud the ſaid William — wn 
pea eee 
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eſpe, hath nat yet paid the faid ſeveral ſums of 
W e of them, or either of them, or an 
part thereof, to the ſaid Wi 


liam, or in any wile ſatisfi- 
ed him for the ſame, although to do this, the ſaid Ben- 
jamin, afterwards, to wit, on the ſame day and year 
Jaſt aforeſaid, at Weſtminſter, aforeſaid, in the county 
aforeſaid, was requeſted; but he to pay the fame to 
the ſaid William, hath hitherto altogether refuſed, 
and ſtill doth refuſe, to the damage of the ſaid William 


of forty pounds. Apd thergfore he brings ſuit, &c. 


(Treſpeſ; en the Caſe 


' On a bill of exchange, by the indorſee again}? the drawer, 


Hilary term, in the twenty-third year of the reign of king” 


George the Third. 


to wit. 


lee,] William White complains of Benjamin Black, 


being in the cuſtody of the marſhal of the 
Marſhalſea of our ſovereign lord the king, before the 
king himſelf, for that whereas the ſaid Benjamin, on 
the firſt day of December, in the year of our Lord 
one thouſand ſeven hundred and eighty-two, at Lon- 
don, aforeſaid, to wit, in the pariſh of St. Mary le 

ow, in the ward of Cheap, according to the uſage 


and cuſtom of merchants, made his certain bill of 


exchange in writing, ſubſcribed. with his own hand, 
bearing date the fame day and year aforefaid, and 
directed the ſaid bill of exchange to one Bartholomew 
Brown, by the name and deſcription of Mr. Barthole- 
mew Brown, of Lombard ftreet, London, by which 
faid bill of exchange the ſaid Benjamin required 
the faid Bartholomew, one month after date, to 
pay to one Richard Red, by the name of Mr. Richard 
Red, or order, fifty pounds, value received, and place 
the ſame to the account of the ſaid Benjamin Black, 
which ſaid bill of exchange, afterwards, the ſame day 
and year laſt above mentioned, at London aforeſaid, to 
wit, in the pariſh and ward aforeſaid, the faid Rarrbhe- 


lomei accepted, according to the uſage and cuſtom 
of merchants, to pay to the faid Richard, or his 
order, the ſaid ſum of fifty pounds, in the ſaid bill of 
exchange mentioned, according to the tenor and 
effect of the ſame bill, and the faid Richard, to 
u hom, or to whoſe order the ſaid ſum of money con- 
tained in the ſaid bill was to be paid, afterwards, and 
before tlie time for the payment of the ſaid ſum of 
- | money mentioned in the ſaid bill, to wit, on the ſame 
day and year above mentioned, at London aforeſaid, 
in the pariſh and ward aforeſaid, ind orſed the faid 
bill with his own proper hand thereto fubſcrib:d, 
according to the 3 and cuſtom of merchants, and 
by the ſaid indorſement ordered the contents of the 
fame bill to be paid to the faid William, or his 
order, for value received, of which ſaid indcriement 
ſo made upon the faid bill, the ſaid Benjamin, the ſame 
day and year above inentioned had notice, and the 
iaid Milliam, in fact ſaids, that afterwards, to wit, on the 
fourth day of January, in.the vear ot our Lord, one 
_ thouſand ſeven hundred and.eighty-three, at London 
aforeſaid, in the pariſh' and ward. aforeſaid,” he the 
ſaid Mili am ſlewęd the ſaid Barthilomew the ſaid bill, 
with the ſaid indorſement thereon, and then and 
there required him, the ſaid. Bartholomew, to pay 
the ſaid ab. which the faid Bartholomew, then 


by and there refuſed to do, of which premiſes ihe ſaid 
WH Benjamin, afterwards, to wit, on the ſame fourth day 
115 of January, in the year laſt aforeſaid, at London 
4 aforeſaid, in the pariſh and ward aforelad, had notice, 
1 — by reaſon of which premiſes, he the ſaid Benjamin, ac- 
1 cording t6. the uſage and cuſſom of merchants, be- 
bl came, and is chargeable and liable to pay the ſaid Lil. 
. liam, the ſaid ſum of fifty pounds, mentioned in the 
. ſaid bill of exchange; and the ſaid 3 being ſo 
5 chargeable and liable as aforeſaid, afterwards, to wit, 
1 the ſame day and year laſt above mentioned, at Lon- 
3 don aforcſaid,q in the pariſh and ward aforeſaid, 
1 in conſideration thereof undertook, and to the faid 
* Iillan, dien and there faithfully. promiſed, that he 
q the faid Brnjamin; would well and truly content and 
1 kay to the aid 2 m, the ſaid ſum of fifty pounds, 
IF a | | according 
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Declarations. 


according to the tenor and effect of:the-ſaid bill; 


Aud whereas the Taid Benjamin, afterwards, to wit, the 


ſame day and year laſtaforefaid, at London, aforeſaid, 
in the pariſh and wardaforefaid, was indebted unto the 


ſaid Will am in another ſum of fifty pounds of like 
lawful money of Great Britain, for the like ſum by 


the ſaid William, at the ſpecial inſtance and requeſt of 
the ſaid Benjamin, before that time paid, laid out, and 


expended for the ſaid Benjamin, to and for his uſe and 
behoof; And being ſo indebted, he, the ſaid Benjamin, 


afterwards, to wit, the ſame day and year laſt aforeſaid, 


at London aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration thereof, then and there undertook, 
and to the ſajd Milliam then and there faithfully pro- 
miſed, that he the faid Benjamin would well and 
truly pay to the ſaid William the ſaid ſum of fifty 
pounds, laſt mentioned, whenever after he the ſaid 
Eenjamin- ſhould be thereto” requeſted ; And whereas 
the ſaid Mill am, on the ſame day and year laſt above 
mentioned, at London aforeſaid, to wit, in the 
pariſh. and ward aforeſaid, was indebted to the ſaid 
/Villiam in andther ſum of fifty pounds of like lawful 
money for ſo much money by the faid Benjamin, for 
the ſaid William, and for the uſe of the ſaid Milliam, 


before that time had and received; And being ſo in- 


debted, the ſaid Benjamin, in conſideration, thereof, 
afterwards, to wit, the ſame day and year laſt above 
mentioned, at London, aforeſaid, in the pariſh and 


ward aforeſaid, undertook, and to the ſaid, William 
then and there faithfully promiſed, that he the faid: 
Benjamin, the ſaid 1 pounds laſt mentioned, to 
e the ſaid Benjamin ſhould be 
thereto required, would likewiſe well and truly pay 


the ſaid Mi liam, when 


and content; nevertheleſs the ſaid Benjamin, not re- 
garding his aforeſaid: ſeveral ans. 
kings made in manner aforeſaid, but contriving and 
fraudulently intending, him the ſaid Milliam in this 
behalf, - craftily and ſubtlely, to deceive and defraud 


the aforeſaid ſeveral ſums of money, or any part 


thereof to the ſaid Y/7/;am hath not paid, or 'other- 


wiſe contented him for the ſame, 9 the ſaid 


Benjamin, afterwards, to wit, on the ſame day and POP 


/ 


"a; 


Sa 


laſt above mentioned; and often afterwards; at Lofl. 


don aforeſaid, in the pariſſi and ward aforeſaid, by the 


ſaid William hath been requeſted ſo to do; but the 


ſaid Benjamin, hath hitherto altogether refuſed to pay 
the ſame to the ſaid Milian, or otherwiſe content 
him for the ſame; and ſtill refuſes to pay the ſame; 
to the damage of the ſaid Wil iam of one hundred 
pounds. And therefore he brings ſuit; &c: _ 


E for the plaintiff; y 1 5 4 5 N 
E. b. tr he defendant, $Pledges to proſecute e Wh 
Cor eee. 


On a bill of exchailge, the indotſet againſt the acceptir. 


Hilary term, in the twetty=third. year of the reign 9 
E By original; ft errno 

don, I Benjamin Black, late of London, gentleman, 

wit. J was attached to atiſwet to Wliam White, in 


. 


a plea of treſpaſs on the caſe ; And thereupon the 


ſaid William, by A. B. his attorney; complains, that 
whereas one Bartho/omew Brown, on the firſt day of 
December, in the year of our Lord one thouſand, 
ſeven hundred and eighty- two, at London aforeſaid, 
to wit, in the pariſh of Saint Mary le Bow, in the 
ward of Cheap, made his certain bill of exchange in 
writing; | ſubſctibed with his own proper hand, ac- 


cording to the uſage and cuſtom of merchants, the 


faid bill bearing date the fame day and year, and 
then and there directed the ſaid bill to the ſaid Ber 
jamin; by the name and deſcription of Mr. Ben: 
Jamin- Black, of Lombard-ſtreet; London; and by 
the ſaid bill required him rhe ſaid Benjamin, one 
month' after tlie date thereof, to pay to him the ſaid 
Bartholomew, or his order, fifty pounds for value re- 


ceived, and place the ſame to the account of him the 


faid Bartholomew; which faid' bill; afterwards, to 


of 


wit, on the ſame day and year aforeſaid; at I ondon, 


— 


_ #forefaid; in the pariſh and ward aforeſaid, was ſſie wn 


and preſented to the faid Benjamin for his acceptance 
thereof,” and the ſaid Benjamin therr and there, ac- 
| fg cording 
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7 ording to dessen, of mgrchanes, acacptod 
5 2 — the ſaid ſhe of money in f | 
; bo bill of ex ange * iy „he 


the ſaid | 
Bartels ee. and befdre dhe time ae a 
payment thereof, to witz en che ſame da * N 
. at London ene and 
PT refard, indorſed the. ſaid hill with his on 
proper hand tliereunto ſablembed, and: by that in- 
dorſement 2 pointed the contents of the ſaid hill 46 
be paid to tlie ſaid Milliam for value 1 and 
then and there delivered the ſaid HE — o 
liam, ſo indorſed as aforeſaid, of whi ſod pens 
the ſaid Benjamin, afterwards to 5 — the 
Land year aforeſaid, at London, — in nth 
nh and ward aforefaid; Jag. nie, ug 
of the premiſes, _— orce of- —— pg of ma- 
chants, the ſaid Benjamin 83 liable to pay to 
the ſaid William the ſaid ſum of money mentioned in 
the ſaid bill, according to the faid tenor and effect af 
the ſaid bill, and his 8 thereof as: aforeſaid; 
and being ſo liable, the 3 * e 
tion thereof, afterwards to wit, on th e ſame. 2 | 
year aforeſaid, at London aforeſaid, in the'pariſh and 
ward aforeſaid, undettook, and to the ſaid Milliam 
then arid there faithfully promiſed to Pay him the 
ſaid ſum of money mentioned in the bill, ac- 
cording to the tenor and effect of the ſaid bill, and of 
his 15% thereof as aforeſaid: Aud whereas alſo 
the ſaid Benjamin, afterwards to wit, on the Home 
day and year, aforeſaid, at London aforgſaid, in 
ariſh and ward aforeſaid, was indebted to the 44 
liam in other fifty pounds of layfyl money of 
Great Britain, for ſo much money by the ſaid . 
liam to and for the uſe of the ſaid enjamin, at his 
ſpecial inſtance and requeſt; \before that time 7 7 
laid out, and expended; and being [6 indebtel 
ſaid Benjamin, in conſide ration thereof, afterwards, 
to wit, on the ſame day and year aforefaid, at Lon- 
don aforeſaid," inthe pariſh and wurd aforeſaid, un- 
dertook, and to the ſaid e won nd there ith 5 
fully promiſed,” that he the Id Benjamin would SEM 5 
to e ſaid Mille che fuld ſony of Shy pavnd 5 
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Declarations. _ 
by . when thereunto afterwards he ſhould h 
requeſted : And whereas-alſo the ſaid Benjamin, after. 
awards, to wit, on the ſame day and ye ar aforeſaid, x 
London aforeſaid, in the pariſh and ward aforeſaid 
was indebted to the faid WW; lliam in other fifty pound 
of like lawful money of Great Britain, for ſo much 
money by the ſaid — before that time had and 
received to the uſe of the ſaid William, and being ſo 
indebted, the ſaid Benjamin, in conſideration thereof, 
| afterwards, that is to ſay, on the fame day and yen 
-aforeſaid, at London aforeſaid; in the pariſh and 
ward aforeſaid, undertook, and then and there faith. 
fully promiſed the faid William, that he the ſaid Ben- 
June would well and truly pay the ſaid fifty pounds 
laſt mentioned, to the faid William, when he the faid 
Benjamin ſhould be thereunto afterwards requeſted, 
Revartheteſs the ſaid Benjamin, not regarding his ſaid 
ſeyeral promiſes and undertakings, ſo made in form 
*aforefaid, but contriving, and fraudulently intending 
ito deceive and defraud the ſaid William in this be- 
half, hath not paid to him the ſaid ſeveral ſums of 
money, or any of them, or any part thereof, although 
lo to do the ſaid Benjamin, afterwards, to wit, on the 
fourth day of January, in the year of our Lord one 
thouſand ſeven hundred and eighty-three, at London 
aforeſaid, in the pariſh and ward aforeſaid, was re- 
| dura by the Gi id Milliam fo to do; but the fail 
amin to pay the ſame to him the ſaid William, hath 
hitherto refuſed, and ſtill refuſes, to the damage of the 
aid William of one hundred Levin cp "And there- 
fore he brings _ Ke. e e | 
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be Great Britain, which he owes to, and unjuſtly de- 
er. tains from him, &c. for that whertas, the ſaid Ben 

„ jamin; on the ſeventh day of May, in the year of our: 
ud, Lord, one thouſand ſeven:hundred and eighty- three, 
"ds at Dulverton; in the county aforeſaid, by his certain 
ch writing. obligatory ſealed,” with the ſeal. of the ſaich 
nd Benjamin, and to the court of the ſaid lord the king, 
0 now here ſhewn, the date whereof is the fame. dax 
of, and year aboveſaid, did acknowledge himſelf to ba 
er held and firmly bouffd to the faid William; in te 
nd aforeſaid ſum of forty pounds; to be paid to therfaide 
b. illiam, whenever he: the ſaid Benjamin, ſhould be 

2 thereto required. Neverthe e, the ſaid Benjamin 
ds, (although often required) the ſaid: forty pounds, or 

any part thereof, to the ſaid Miliam, hatir not paid; 
d; but the ſame to him to pay, hath: hitherto-wholly 8 
ud fuſed, and ſtill doth refuſe, tothe damage of the ſaid 


4 * 
1 


William, of twenty pounds. And therefòre he brings 
; 3 Fs > ff v3 NY 
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Trover. 


George the Third. 


8 Nr William White complains of Benjamin 

0 . J Black, being in the cuſtody of the marſhal 
pf the Marſhalſea, of our ſovereign lord the king, be- 
fore the king himſelf, for that, whereas the ſaid Wil- 
iam VVhite, on the firſt day of June in the year of our 
lord one thouſand ſeven hundred and OI at 

aunton, in the county aforeſaid, was poſſeſſed of the 


goods and chattels following, to wit, one waggon, 
en wheels, five ladders, of the yalue of ten unds, 
as of his own proper goods and chattels, and being 
Io poſſeſſed thereof, he the ſaid William White, _ 


he render to him forty pbums of lawful money of 


Trinity term, in the twenty-third year of the reign of king 


6 Declarations. 


| — tant wb, x 
Taunton, aforeſaid, in the county aforeſaid, caſy, 
rr tones. I ern) of his hands, 

which faidgoods and chattels, after. 

1 to wit, on tho twentieth day of February, in 
WW: + the year df. our Lord one thoufand ſeven hundred 
4 | __ andeighty-thice, at Taunton, aforefaid, in the.county 


2 
E, ing yet the Hamia w 
the ſaid and chatteis to be 

14 cel of the nt Wk Wh 
unto him, but con, 


deby to deceive and dead de d Hilliam Wiin, 
in this refpe&;, did not " falthoogh often eſted) 
_ deliver the ſad and chattels, to the faid #illian 
White, but wholly. refuſed ſo to do, and afterward, 
to wit, on the ſame: day and year laſt aforeſaid, u 
Taunton, :aforeſaid, ih the: aforeſaid, con 
4 and diſpoſed of the ſaid goods and chattels 1 
his own uſe, to the damage of the faid William Whit, 


ans. Lu And thereupon ene fol & 
John Doc, 
Richard Roe 


r term, * the twenty-thir ar of the ei 
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een nene, William White roniplaing of Benjanis 
Black, being in. the cuſtody of the mu- 

ſhal of the Marſhalſea of our ſovereign bot the now 
before he k g himſelf, for that qwhereas on the 

4 ſecond day of May, in the year of our Lori, 
uſand ſeven Buntes and eighty three, u 
== in the . of Somerſet, . 
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that the faid /Fillium, at the iperial inſtance aud en- 
queſt of the ſaid Bruiamin, would buy of che ſaid 
Benjomin, a cerrain ſteer, at and ſor à large price, 40 = 
wit, at and for the price of three — thirteen 
ſillings, he the ſaid Bemiamin Black, — and 
1 — then and there faithf 2 

"OR 

ja · 


miſed that the ſaidficer vas ſoumd; and che 
ham-doth aver, _ he — aid — 
the ſaid promiſe undertaking 
min, — to wit, on the ſame day a — 
aforeſaid, at rs yrs aforeſainl, in the ſaid county, x 
did buy — the \ Black che ſaid ſteer, at 
and for a large prier, to 4 at and for the price-of 
three pounds thürterm ſhillings, yet the ſaid Bes- 
min, eontriviug. and fraudulently; interidingy eraſtily 
and ſubtle to'decewre and defraud the fajd Williams | 
in this behalf, did not regard his ſaid promiſe and 
ada: but thereby craftily and fubtlely: deceive 
ed the era += =P 33 that r ſteer, at the 
time o ng promiſe and undertaking'ef 
the ſaid Benjamin, was not ſound, but on the contra - 
ry thereof, he faid ſteer was baned, and by reaſon 
thereof the ſuid ſteer became, and was of no uſe or 
value tothe faid Milliam, to wit, at Taunton afore- 
ſaid, in the ſaid county: Aud whereas alfa the ſaid 
Benjawiin; afterwards,” to wit, on the fame day and 
year aforeſaid, at Taumton aſoreſaid, inthe ſaid co 
ty, in conſideration that the ſaid F/iliam,'at the 
__ ial inſtanre and requeſt of the faid Benjamin, 
n and there bought of the ſaid Benjamin, a 
— Hhoer, and had then and there paid 
certain large ſum of money for the fame, to wit, 
ſum of three thirteen ſhill he the fai 


tioned ſteer, was found, yet che ſaid Benjamin con- 
wiving and wrongfully intendi » craftily and ſub- 
del to deceive and defraud therfaid Milian, in this 
2 not regard his ſaid laſt mentioned prom 
undertaking, but thereby crafti pm 
deceived the fd William, in 7 wiki the 8 1 
* ache time of making the faid laſt 
mentioned 
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mentioned promiſe and undertaking of the ſaid: Ben- 
amin, was not ſound, but on the contrary thereof, 


_ the ſaid laſt mentioned ſteer was baned, and thereby 
became, and was of no uſe or value to the ſaid il. 


lam, to wit, at Taunton aforeſaid, in the ſaid county; 


an whereas the ſaid Benjamin; on the firſt day of 


May, in the year of our Lord, one thouſand ſeven 
hundred and eighty: three, at Taunton aforeſaid; in 
che laid county, was indabted to the ſaid Milliam, in 
twenty pounds, of lawful money of Great Britain, 
for che keeping and depaſturing divers oxen and 


ſteers, of him the ſaid Benjamin, and at his ſpecial in- 


ſtance and requeſt for a long; time, to wit, for the 


ſpace df twelve months, then laſt paſt, and for divers 


quantities of hay, corn, oats, beans, and ſtraw, be- 
2 that time found and provided by the ſaid : Mil. 


liam, for the ſaĩd oxen and ſteers, of him the ſaid 


Benjamin, and at his ſpecial inftance and requeſt, and 
alſo for the care and attendanee of them, the ſaid 
Villiam, and his ſervants; before that time done and 
beſtowed in, and about the ſaid” oxan and ſteers of 
him the ſaid Benjamin, and at his like ſpecial inſtance 
and requeſt, and being ſo indebted; he the ſaid Ben: 
jamin, in coiiſideration thereof, afterwards, to wit, on 
the ſaid day and year aforeſaid, at Taunton aforeſaid, 
in the county aforeſaid, undertook, and to the ſaid 
William, then and there faithfully promiſed to pay 
him, the ſaid ſum of money, when he the ſaid Ben- 
jamin ſhould be thereunto afterwards requeſted. > And 
whereas alſo, the ſaid Benjamin, afterwards, to wit, on 
the day and year laſt aforeſaid, at Taunton aforeſaid, 
in the ſaid county, in confideration that he the ſaid 


William, at the like ſpecial inſtance and requeſt of the 


ſaid Benjamin, had before that time kept, fed, and de- 

aſtured divers other ſteers and oxen; of him the ſaid 
Benjamin, for a long time, to wit, for the ſpace of 
other twelve months, then laſt paſt, and alſo at 
the like ſpecial: inſtance and requeſt of him the ſaid 
Benjamin, before that time found and provided divers 
other quantities of hay, corn, oats, beans, and ſtraw, 
for the ſaid laſt mentioned ſteers and oxen, of him the 


ſaid Benjamin, and had alſo before that. time, done 
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and beſtowed other work and labour, care and attend- - 


ance, of him the ſaid Miiliam, and bis ſervants, in and 


about the laſt mentioned ſteers and oxen, and at the 


like ſpecial inſtanee ah requeſt of the ſaid Benjamin, 


he the ſaid Benjamin undertook to the ſaid William, 


then and there faithfully promiſed to pzy him ſo 
much Honey as he therefore reaſonably" deſerved to 
have, and 


the ſaid Benjamin, other twenty pounds of like law. 
ful money of Great Britain, to wit, at Taunton, 
aforeſaid, in the ſaid county, whereof the faid Ben- 
jamin, afterwards, to wit, on the ſame day and yeat 


laſt aforeſaid, there had notice. And whereas alſe the - 


ſaid Benjamin, afterwards to-wit, on the ſame day and 
year laſt aforeſaid, at Taunton aforeſaid, in the coun« 
ty aforeſaid, was indebted to the ſaid ham, 
in twenty pounds of lawful money of Great Britain, 
for ſo much money by him the ſaid William, before 


that time paid and laid out and expended, to, and 


for the uſe of the ſaid Benjamin, and at his ſpecial in- 


ſtance and requeſt, and being ſo indebted; he the ſaid 


Benjamin in conſideration thereof, afterwatds, to wit, 
on the ſame day and year laſt aforeſaid, at Tauhtoh 
aforeſaid, in the faid county, undertook; and to the 


ſaid William, then and there faithfullypromiſed to pay 


to him the ſaid laſt mentioned ſum of money, when he 
the ſaid Benjamin ſhould be thereunto afterwards re- 


queſted : And whereas alſo the ſaid Benjamin, after- 


wards, to wit, on the ſame day and year laſt aforeſaid, 
at Taunton aforeſaid, in the ſaid county, was indebted 
to the ſaid William, in other twenty pounds, of lawful 
money of Great Britain, for ſo much money by him, 


the ſaid Benjamin before that time had and received 


to the uſe of him, the ſaid Milliam, and being ſo in- 


debted, he the ſaid Benjamin, in conſideration there- 


of, afterwards, to wit, on the ſame day and year laſt 
aforeſaid,.at Taunton, aforeſaid, in the ſaid county, 


* 


undertook, and to the ſaid William, then and there 
tioned ſum of money, when he the ſaid. Benjamqp 


ſhould be thereunto afterwards requeſted ; "And 


Whereas alſo. the ſaid Benjamin, afterwards, to 
7 15 wit, 


en the ſaid William doth aver, that he 
therefore reaſonably- deſerved to have of; and from 
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fatihfully promiſed to pay him the ſaid laſt meg 


42 * 
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vi, "EY Wt 1. year. laſt, aforeſaicd at Tauniad 
_ aforeſaid, in . hg county HG was indebted to | 
the laid illian in Ahe toe ne of like law 
Hal. niorley; for ſo muell mane . fore that time leit 
arid advanced by the ſaid William to the faid Bun- 

amin; ind at tits Seal nancy, and requeſt, and 
being lo indebted; he the ſaid Benjamin; in LP 
ration thereof, afterwards to wit, ou the day 709 

| — 5 laſt aforeſaid; at Taunton aforeſaid, in 

aforeſaid, indertaok; and then 3 Noa 
ear promiſed the ſaid Milliam to pay to him the 
faid laſt mentioned ſum of money when he ſhould be 
| thereto afterwards requeſted ; yet the ſaid Benjamin; 
not e his aforeſaid five laſt mentioned pro- 
miſes and but contriving and fraudu- 
lently intending, ap paigeny iy and ſubtlely to deceive 
und defraud the ſaid Miiliam, hath not yet paid the 
aid ſeveral ſums of money, in the ſaid five laſt 
mentioned promiſes, contained to tlie ſaid Willi ion 

3 of them, although ſo to do, he the {aid 
Jamin was requeſted by the faid Milliam, on the Ke 
2 laſt aforeſaid, and often afterwards; to wit; at 
fry aforeſaid, in the county aforeſaid ;_ but he 
to pay the ſame to them or either of them hath 
hitherts, wholly refuſcd, and ſtill doth refuſe, to 
the damage. of the faid William att > hag 


Ang e he bins . &c. 
F. for has vlaintif John Hor | 
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ku. n in the twenty-third year of the ral, 1 king 
George the Third. 


Wiorbertdire, per illian White complaiüs of Binj an 
Black, being iii the cuſtody of 7 5 mat- 

fol ho Marſhalſea of our ſovereign lord the king, 
eſore the king himſelf, for that whereas the ſaid 


A Ben- 


Detlarations. 


dur Lord, one thouſand, 5 and 
yo, with force and arms, at the. par 
hilton Domer, in the cou 
je broke down, knocked, down, Pro 
he ſaid Milliam, of the value of. 


materials of the ſa liam, thereof coming, of the 


o 3nd Aipoled of ta big Pra, 
uſe. 4nd a'ſa for that whereas the fad Benjamin, at the 


of Somerſet, with force and arms, ſeized, took, and 


IWilliam, of the value of other twenty pounds, there 
found and being, and converted and diſpoſed thereof 
to his own uſe, and other injuries to the faid 
I/illiam there did, to the great damage of the ſaid 
William, and againſt the peace of our ſovereign lord 


Benjamin, afterwards, to wit, on the ſame firſt of Novem- 
ber, in the ſaid year of our Lord, one thouſand, ſeven 


times between that day and the day of exlubiting 
the bill of the ſaid William, with force and arms, at 
the ſaid pariſh of Chilton, Domer, in the ſaid county 
of Somerſet, broke down, knocked down, proſtrated, 
and deſtroyed other the hedges, fences, gates, poſts and 
rails, to wit, fifty perches of the hedges; fifty perches 
of the fences, fifty. gates, fifty poſts, and fifty perches 
of the rails of the ſaid Vi liam of the value of twenty 


n. a r 1... F. 0.0 L = T fo - © ©. 


wood and materials, to wit, twenty cart loads of 
wood, and twenty cart loads of underwood of the 
ſaid William, thereof coming, of the value of other 
twenty pounds, ſeized, took and carried away and 
converted and diſpoſed of to his own uſe; and alſo for 
that the ſaid Benjamin, to wit, on the ſaid firſt day of 
November, in the ſaid year of our Lord, one thouſ- 
and ſeven hundred and eighty-two, and on divers 
other days and times, between that day and the day 
of exhz iting the 1 of the ſaid Villiam, at 


ſeven hundred and ig ty 


ſaid county of Somerſet, 
n, kno oftrated, and de- 
ſtroyed the hedges, fences,, gates, pots and rails of 
of the value of twenty pounds. 
here lately ESL Ang. being; and the wood, and 
id Vi 


alue of other twenty pounds, ſeized, took, and car - 


carried away the goods and chattels of the ſaid 
the now king, &c. Aud alſo: for that whereas the ſaid 


hundred and eighty- two, and on divers other days and 


pounds, there then lately erected and being, and the 


me 


| 3 121 
Benjamin, on the 1 of. November, 1 year af EO 
95 18 
2 ih of 


122 Dertatations. 
the pariſh of Chilton Domer, aforeſaid, in the fad 
county of Somerſet, with force arid arms, ſeized and 
took and carried away, other the * and chatten 


of the ſaid William, to wit, twenty other cart loads 
of wood, and twenty other cart loads of underwood, 
of the ſaid William, of the value of other twenty 
pounds, there then found, and being, and converted 
and difpoſed thereof, to his own ae and other in- v 
juries to the ſaid William, there then did to the great 
damage of the ſaid William, and agaifiſt the peace of f 
our ſovereign lord the now king, whereupon the faid ſe 
William fays, that he is injured and hath ſuſtained 
lamages to the value of twenty pounds. And thereof t 
he brings ſuit, cc. 85 _ 0 2255 
of intiff, | 333 | , 
Eid tore latente] raums he N and, 
Antes vi u ami | TP 
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5 On Patent. . | | 

Hilary term, in the twenty-third year of the reign of king 
| William White, 2 Benjamin Black, 
being in the cuſtody of the marſhal of the 
Marſnalſea, of our lord the now kihg, before the king 
himſelf, for that whereas our ſovereign lord the nov 
king, by his letters ſealed with the ſeal ol 
Great Britain, beari 


E225 ues mer 


8 
to wit. {1 
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jeſty to grant unto him, his executors, 2dminiftrators 


aid 

and and aſſigns, his royal letters patent for the ſole mak- 
tes WW ing and vending his ſaid invention, within that part 
ads of his majeſty's kingdom of Great Britain, called 
od, England, his dominion of Wales and town of Ber- 
ney wick upon Tweed, for the term of fourteen years, 
ted according to the ſtatute in that caſe made and-pro- 
In. vided, his ſaid majeſty being willing to give encou- 
eat ragement to all arts and inventions, which might be 
of for the public good, was graciouſly pleaſed to conde - 
id ſcend to his requeſt, and his ſaid majeſty of his ſpe- 


cial grace, certain knowledge, and mere motion, by 
the ſaid letters patent, for himſelf, his heirs and ſuc- 
ceflors, did give and grant unto the ſaid William, his 
executors, adminiſtrators and affigns, his ſpecial 
licence, full power and ſole privilege and authority, 
that he the ſaid William, his executors, adminiſtrators 
and aſſigns, and every of them, by himſelf and 
themſelves, or by his aud their deputy, or deputies, 


q ſervants or agents, or ſuch others as he the ſaid Wil- 
; ham, his executors, adminiſtrators'and aſſigns, ſhould 
» at any time agree with, and no others, from time to 
: time, and at all times thereafter, during the term of 
5 years therein expreſſed, ſnould and lawfully might 
j make, uſe, exerciſe and vend his ſaid invention, 
» | within that part of his majeſty's kingdom of Great 


Britain called England, his dominion of Wales and 
town of Berwick upon Tweed, in ſuch manner as to 
him the ſaid William, his executors, adminiſtrators 
and aſſigns, or any of them, ſhould in their diſcretion 
ſeem meet; and that he the ſaid William, his executors 


haveandenjoy the whole profit 2nd benefit, commodity 
and advantage, from time to time coming, growing, 


for and during the term of years therein mentioned, 
to have, hold, exerciſe and enjoy the licence, powers, 
privileges, and advantages therein before granted, or 
mentioned to be granted, unto the ſaid William, his 
executors, adminiſtrators and aſſigns, for and during 
and unto the full end and term of fourteen years, from 


the date of the ; 


Wo e 


adminiftrators and affigns, ſhould and lawfully might 


accruing and ariſing by reaſon of the ſaid invention, 


en . ny 
R 2 enſuing 


123 


Vetlatations. 


enſuing, and fully to be compleat, and ended 20. 
cording to the ſtatute in ſuch caſe made and provided, 
and to the end that he the ſaid William, his execu- 
tors, adminiſtrators and aſſigns, and every of them, 
might have and enjoy the full benefit, and the ſole uſe 
and exerciſe of the ſaid invention, according to his 
majeſty's gracious intention therein before declared, 
his ſaid majeſty did by the ſaid letters patent for him. 
ſelf, his heirs and ſucceſſors, require and ſtrictly com. 
mand, all and every perſon and perſons, bodies poli- 
tic and corporate, and all other his majeſty's ſubjeds 
whatſoever, of what eſtate, . degree, name or 
condition ſoever, they ſhould be within that ſaid pan 
of his kingdom of Great Britain called England, his 
dominion of Wales, and town of Berwick upon 
Tweed aforeſaid, that neither they nor any of them, 
at any time during the continuance of the ſaid term 
of fourteen years thereby granted, either directly or 
indirectly, ſhould make, uſe or put in practice the 
aid invention, or any part of the ſame ſo attained 
unto by the ſaid allen as aforeſaid, nor in any 
wiſe counterfeit, imitate or reſemble the ſame, nor 
ſhould make, nor cauſe to be made any addition 
thereunto or ſubſtraction from the ſame, whereby to 
pretend himſelf or themſelves the inventor or inven- 
tors, deviſor or deviſors thereof, without the licence, 
conſent or agreement of the ſaid William, his execu- 
tors, adminiſtrators or aſſigns in writing, under his 
or their hands and ſeal, firſt had and obtained in that 
behalf, upon ſuch pains and penalties as could, or 
might be juſtly inflicted on ſuch offenders for their 
contempts of that his majeſty's royal command, and 
further to be anſwerable to the ſaid Milliam, his exe- 
cutors, adminiſtrators and aſſigns according to law, 


for his and their damages therein occaſioned. Pro. 


vided always, and the ſaid letters patent, were and 
ſhould be upon condition, that if at any time during 
the ſaid term thereby granted, it ſhould be made ap- 


pear to his ſaid majeſty, his heirs or ſucceſſors, or 


any ſix or more of his privy council, that his ma- 
jeſty's grant was contrary to law, or prejudicial, or 


inconvenient to his majeſty's ſubje&s in general, or | 
9 | | | that 


* 


or od. 


ty W ry — fy — een 


that the ſaid invention was not a new invention as 
to the public uſe and exerciſe thereof, in that ſaid 
part of his majeſty's kingdom of Great Britain, 


called England, his dominion of Wales, and Town 


of erwick upon Tweed aforefaid, or not invented 
and found out by the ſaid William as aforeſaid, then 
upon ſignification or declaration thereof to be made 


by his faid majeſty, his heirs or ſucceſſors, under 


his or their ſignet, or privy ſeal, or by the lords and 
others of his majeſty's, or their privy council, or 
any fix or more of them, under their hands, his faid 
majeſty's letters patent ſhould forthwith ceaſe, de- 
termine, and be utterly void, to all intents and pur- 
poſes, any thing therein before contained to the 
contrary thereof in any wiſe notwithſtanding. Pro- 
vided alſo, that his ſaid majeſty's letters patent, or 
any thing therein contained, ſhould not extend or be 
conſtrued to extend to give privilege to the ſaid 
William, his executors, Sdrainifiravare, or aſhgns, or 
any of them, to uſe or imitate any invention or 
work whatſoever which had theretofore been found 


out or invented by any other of his majeſty's ſub- : 


jets whatſoever, and publicly uſed or exerciſed in 
that ſaid part of his majeſty's Aang of Great Bri- 
tain, called England, his dominion of Wales, or 
town of Berwick upon Tweed aforeſaid, unto whom 
like letters patent, or privileges, had been then al- 
ready granted, for the ſole uſe, exerciſe and benefit 
thereof, it being his majeſty's will and pleaſure that 
the ſaid /iiham, his executors, adminiſtrators and 
aſſigns, and all and every other perſon and perſons 
to whom like letters patent or privileges had been 
then already granted as 'aforeſaid, ſhould diſtinaly 
uſe and practice their ſeveral inventions by them 
invented and found out, according to the true intent 
and meaning of the ſame reſpective letters patent. 
Provided likewiſe, nevertheleſs, and his ſaid majeſ- 
ty's letters patent were upon that expreſs condition, 
That if the ſaid Milliam, his executors or admini- 


ſtrators, or any perſon or perſons, which ſhould or 


might, at any time or times thereafter, during the 
continuance of that grant, have or claim any right, 
RH | title 
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make any transfer or aſſignment, or any pretended 
thereof; or ſhould declare any truſt thereof, to of 
for any number of perſons exceeding the number of 


bock or books, for any public ſubſcriptions to be 
made hy any number of perſons, exceeding the num- 


him or themſelves, or his or their agents or ſervants, 
receive any ſum or ſums of money whatſoever, of 


divide the benefit of his ſaid majeſty's letters patent, 
or the liberties and privileges thereby by him grant- 
ed, into any number of ſhares, exceeding the number 

of five ; or ſhould commit, or do, or procure to be 


| aft of parliament made in the ſixth year of the reign 


of ſhips and merchandizes at ſea, and for lending 


 thonty, ſhould at any time thereafter become veſted 


oning, executors or adminiſtrators, as and for the 


title or intereſt in law or equity, of, in, or to the 
wer, privileges, and authority, of the ſole uſe and 
—— of the ſaid invention, thereby granted, ſhould 


4 


transfer or aſſignment of the ſaid liberty and privi- 
lege, or any ſhare or ſhares of the benefit or prof 


five ; or ſhould open, or eauſe to be opened, any 


ber of five, in order to the raiſing any ſum or ſums of 
money under pretence of carrying on the ſaid li- 
berty or privilege thereby granted; or ſhould, by 


any number of perſons, exceeding the number of 
five, for ſuch or the like intents or purpoſes; or 
ſhould preſume to act as a corporate body; or ſhould 


committed or done, any at, matter, or thing what- 
ſoever, during ſuch time as ſuch perſon or perſons 
ſhould have any right or title, either in law or in 
equity, in or to the ſaid premiſſes, which ſhould be 
contrary to the true intent and meaning of a certain 


of 'his ſaid majeſty's late royal great grandfather, 
king George the firſt, intitled, An act for the better 
ſecuring certain powers and privileges intended to be 
granted by his majeſty, by two charters, for aſſurance 


money upon bottomry, and for reſtraining ſeveral 
extravagant and unwarrantable practices therein men- 
tioned ; or in caſe the ſaid power, privilege, or au- 


in, or in truſt for more than the number of five per- 
ſons, or their repreſentatives, at any one time reck- 


langle perſon whom they repreſent, as to ſuch ” 
44} tereit, 
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ing, as by the ſaid letters patent more 


tereſt, as they were or ſhould be intitled to in right 


of ſuch their eſtates or inteſtates, Mat then, and. inn 


any of the ſaid caſes, his ſaid ng letters 5 tent, iN 


and all liberties and advantages whatſoever 

granted, ſhould-utterly ceaſe, determine, and become 
void, any thing therein before contained to the 
contrary thereof in any wiſe notwithftanding. 
Provided alſo, that if the ſaid William ſhould not 


particularly deſcribe and aſcertain the nature of his 


ſaid invention; and in what manner the ſame was 
to be performed by an inſtrument in writing, under 
his hand and ſeal, and cauſe the ſame to be inrolled 
in his majeſty's high court of chancery, within four 
calendar months next, and immediately after the 
date of his majeſty's letters patent, that then his 
majeſty's letters patent, and all liberties and advan- 


tages whatſoever thereby granted, ſhould utt erly 


ceaſe, determine, and become void, any thing before 
therein contained, to the contrary thereof notwith< 
ſtanding ; And his ſaid majeſty did by'the ſaid let« 
ters patent, for himſelf and his heirs and ſucceſſors, 
grant unto the ſaid Vi liam, his executots, admini- 
ſtrators, and aſſigns, that his ſaid majeſty's letters 
patent, or the enrollment or exemplification thereof, 
ſhould be in and by all things good, firm, 'valid, 


ſufficient, and effectual, in the law, according to the 


true intent and meaning thereof; and ſhould be 
taken, conſtrued, and adjudged, in the moſt favours 
able and beneficial ſenſe, for the beſt advantage of the 


faid William, his executors, adminiſtrators and aſſigns, : 


as well in all his majeſty's courts of recotd, as elſe- 
where; and by all and fingular the officers and mi- 
niſters whatſoever of his faid majeſty, his heirs and 
ſucceſſors in that part of his majeſty's kingdom of 
Great Britain, called England, his dominion of 


Wales and town of Berwick upon Tweed aforeſaid, 


and amongſt all and every the fubjeAs of his ſaid 


majeſty, his heirs, and ' ſucceſſors whatſoever, and 


whereſoever, notwithſtanding the not full and certain 
deſcribing the nature or quality of the faid inven- 


tion, or of the materials thereto I, 5 belong- 
fully appears. 
And 


attons. 


And the ſaid Villiam further ſays, that it never hag 
yer been made appear, either to our ſaid lord the 
ing, or to any fix or more of his priyy council, that 

_ the ſaid letters patent were contrary to law or preju- 
dicial or inconvenient to his majeſty's ſubjects in 
eneral ; or that the ſaid invention was not a new 
invention, as to the public uſe and exerciſe thereof 
in the ſaid part of his majeſty's kingdom of Great 
Britain, called England, his dominion of Wales, 
and. Town of Berwick: upon Tweed, or not invented 
and found out by the ſaid Miiliam, as aforeſaid. 
Ami the ſaid William further ſays, that in purſuance 
and performance of the ſaid proviſo, clauſe, and con- 
dition in the ſaid letters patent mentioned, he, the 
faid William, by a certain inſtrument in writing, 
under his hand and ſeal, bearing date the twenty. 
 frſt day of June, in the year of our Lord, one thou - 
ſand, ſeven hundred 2 6 ſeventy-ſeven, and inrolled 
on the twenty-fixth day of June, in the ſaid year of 
our Lord, one thouſand, ſeven hundred and ſeventy- 
ſeven, in his majeſty's high court of chancery, (the 
ſaid court then and ſtill being at Weſtminſter, in 
the county of Middleſex) did particularly deſcribe 
and aſcertain the nature of the ſaid invention, as in 
and by the faid inſtrument in writing, now remain- 
ing of record in the ſaid high court of chancery, at 
_ Weſtminſter aforeſaid, more fully appears; ye: the 
| the ſaid Benjamin, well knowing the premiſes, but 
deſigning, and maliciouſly intending to injure and 
prejudice; the ſaid William in this reſpe&, and to de- 
prive him of all the benefits, profits, and advantages 
of the ſaid invention, and of the ſaid letters patent, 
on the firſt day of May, in the year of our Lord, one 
thouſand. ſeven hundred and alga and on 
divers other days and times, between that day and the 
day of exhibiting the bill of the ſaid William, at Lon- 
don aforeſaid, to wit, in the pariſh of Saint Mary lc 
Bow, in the ward of Cheap, unjuſtly and fraudulently, 
and without the licence, conſent, or agreement of the 
faid, William, under his hand and ſeal, firſt had and 
obtained, in this behalf, did uſe and put in . 
a ** | V 
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be the ſaid invention, in the ſaid letters patent, mention: 
at -d and contained, and thereby . hindered the ſaid 
v WW //:/72m in the {ole exerciſe and enjoyment. thereg! 


which he ought to have had according. to the ſaid 


in 1 ac. 0 
Wetters patent, by feaſon whereof the laid. , illiam, 
of during all the time atpreſaid, Jaſt great proſit and ad- 

at vantage of the ſaid invention. ' nd the ſaid Milliam 
$, further ſays, that the ſaid Benjamin; further devifing; 
4 and malicioufly intending to injure and prejudice the 
d, ſaid William, and to deprive him of all the benefits 
ce and advantages of the ſaid itiverition, arid of the ſaid 


1 of May, in the ſaid year of our Lord one thouſand 
8 ſeven hundred and ſeventy- ſeven, and on divers other 
7 days and times, between that day and the day of ex- 
1 | biting the bill of the ſaid William at London afore= 


ſaid, in the pariſh and ward aforeſaid, unjuſtly and 


f fraudulently, and without the licence, conſent .or 
. agreement of the ſaid William, under his hand and 
0 ſeal in this behalf, firſt had and obtained, did coun- 


erfeit the ſaid invention in the ſaid letters patent 


n or machine which did counterfeit the ſaid invention 
„ in the ſaid letters patent, mentioned and contained 
It n great part thereof, and — hindred the ſaid 

e IWillam in the ſole uſe, exerciſe; and enjoyment . 
It 


thereof, which he ought to haye had 2 to 
the ſaid letters patent, hy reaſon whereof, the ſaid 


profit, benefit and advantage of the ſaid invention. 
lad the ſaid William further ſays, that the faid Ben- 
amin further deviſing and malieiouſſy intending to 
injure and predudice the ſaid William, and further to 
deprive him all the benefits and advantages of the 
ſaid invention, and of the ſaid letters patent, aſter- 
wards, to wit, on the firſt day of May, in the faj@ 
ear of our Lord one thouſand ſeven hundred and 
eyenty ſeven, and on divers other days and times, 
between that day and the day of exhibiting the bill of 
he ſaid William, at London aforeſaid, in — 
and ward aforeſaid, did imitate the ſaid in in 
the ſaid letters patent, * and did uſe and 

| put 


letters patent, afterwards, to wit, on the ſaid firſt dag 


mentioned, and did uſe atid put in practice an engine 


Milliam, during all the time laſt aforeſaid, loſt great 


r 


i 


"I 


* 
> 
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Detclarations. 


E. in practice an engine or thachine, which di 
itate the ſaid invention, in the faid letters patent, 


2 

. 

bs 
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mentioned and contained in great part thereof, and 


e hindered the ſaid Willlam, in the ſole uſt, 
exerciſe, and enjoyment thereof, which he ought to 
have had a wy to the ſaid letters patent, by rea- 
ſon whereof the ſaid William, during all the time laſt 
aforeſaid, loft great profit, benefit, and advantage of 
the ſaid invention. Aud the ſaid Villiam further 


fays that the ſaid Benjamin further deviſing, and ma- 


Heiouſly intending to injure and prejudice the ſaid 
William, and further to deprive him of all the bene- 
fits, profits, and advantages of the faid invention, 


and of the ſaid letters patent, afterwards; to wit, on 
_ the ſaid firſt day of May in the ſaid year of our Lord 
one thoufand ſeven hundred and ſeventy-ſeven, and 


on divers other days and times, between that day and 


the day of exhibiting the bill of the faid William at 


London aforeſaid, in the pariſh and ward aforeſaid, 


did reſemble the ſaid invention in the ſaid letters pa. 


tent mentioned, and did ufe and pur in practice an 


L engine or machine which did reſemble the ſaid inven- 


tion in the ſaid letters patent mentioned, and con- 


_ tained in great part thereof, and thereby hindered the 


faid William in the ſole uſe; exerciſe, and enjoyment 
thereof, which he ought to have had, according to 
the ſaid letters patent, by reaſon whereof the ſaid Mil- 


liam during all the time laft aforeſaid, loſt great pro- 


fit, benefit, and advantage of the ſaid invention, 
whereupon the ſaid William, faith he is injured, and 


hath ſuſtained; damage to the value of five hundred 


pounds. And therefore he brings ſuit, &c. 
A. D. for the plaintiff, J wed * te 4 
C. B. for the defendant. } riert ns $06 gen Richard Ree. 
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For the board, 


* brought agate father. 
ns term, in che raventy-third year of the reign of king 
„ Gorge the mu, 

| Wat) Jia JEhitecomplains of Benjamin Black, 
on. Ibeing in the cuſtody of the marſhal of the 
8 Marſhalſea of our tegen lord the king, before the 

: king himſelf, for that whereas the {aid Benjamin, on 


the firſt day of June, in the year of our Lord one 
thouſand feven hundred and eighty-two, at Weſt- 
minſter, in the county aforeſaid, was indehted to the 
faid MJ lliam in fifty pounds of lawful money of Great 


; Britain, for meat, drink, -wa ſhing, lodging, cloaths, 
1 and other neceſſaries before chat time found and 
5 provided by che faid William, for one Fob» an infant 


ſon, of the ſaid Benjamin, at che ſpecial inſtance and 
requeſt of the ſaid Benjamin, and the ſaid Benjamin 
in conſideration thereof, afterwards, to wit, the ſame 
day and year, at Weſtminſter aforeſaid, in the county 


( foreſaid, undertook, and to the ſaid William, then 
band there faithfully promiſed, that he the ſaid, Ren- 
4 amin would well and truly pay to the ſaid /7/ham 
ne ſaid ſum of fifty pour % Whenever he the 
Fil ſaid Benjamin, ſhould be thereto afterwards re- 


queſted ; and whereas the ſaid Benjamin afterwards, to 
wit, the ſame day. and year, at Weſtminſter afore» 
ſaid, in the county aforeſaid, in conſideration that 
he ſaid William had before that tune, at the like ſpe- 
ial inſtance.and requeſt of the ſaid. Benjamin, found 
and provided for the ſaid Fobn, the infant ſon, of the 

ſaid Milliam, other meat, drink, waſhing,. lodging, 

loaths, and other neceſſaries, undertaok, and to the 

aid William then and there faithfully promiſed, that 

e the ſaid Benjamin, would well and truly pay to the 

aid William ſo much money as he reaſonably de- 

erved to have for the meat, drink, waſhing, lodging, 

loaths, and other neceſſaries, laſt mentioned, went 
ver he the ſaid Benjamin ſhould be thereto, after- 


\ 


02. 


wards requeſted ; and the ſaid William avers, that he 
therefore reaſonably deſeryed to have of the faid Bey. 
Jamin, other fifty pounds of like lawful money, to 
wit, at Weſtminſter aforeſaid, in the county afore- 
faid, whereof the {aid Benjamin then and there had 
notice. And whereas the ſaid Benjamin, afterwards, 
to wit, the ſame day and year, at Weſtminſter, aforg. 
faid, in the r in conſideration chat the 
ſaid Miliam had before that time, at the like requeſt 
of the ſaid Benjamin, taught and inſtructed the ſaid 
Fobn the infant, in the Engliſh, Latin and other 
tongues, and in the art of writing arithmetic, and 
divers other arts, and had beſtowed divers other in 
_ fitruftions on the ſaid John the infant ſon, of the 
fait Benjamin, undertook, and to the faid V illiam ches 
and there faithfully promiſed, that he the ſaid Ba- 
Foes would well and truly pay to the ſaid Millan 
much money as he reafonably deſerygd to have for 
the lime; And the Rid Nilliam in fact ſays, that h. 
therefore reaſonably deſerved to haye of the ſaid Ba- 
amin, other fifty pounds of like lawful money, to 
wit, at Weſtminſter aforefaid, in the county afore- 
fiid, whereof the faid” Benjamin then and there hal 
notice. And whereas, the fajd Benjamin, afterwards, u 
wit, on the eiglireenth day of Auguſt, in the year afore 
| at Weſtminſter afra ed 


id, was indebted unto the 


Raid Wilfan, in the fun of fifty pounds, of lawful n- 
ney of Great een Mos ſo. much money by the 


Kid Filliam, before that time, lent and advanced, 
to the ſaid Benjamin," at his ſpecial inſtance and 
queſt, and being {0 indebted, he the, ſaid Benjanin 

in conſideration thereof, afterwards, to wit, on tht 
ſame day and 3 la reſaid, at Weſtminſter 
aforefaid, in the county aforeſaid, undertook, an 
to che faid William then and there, faithfully pro 
miſed to pay unto him the ſaid ſam of fifty pound 
rhenever, afterwards, he the ſaid Benjamin ſhould be 

thereuntp requeſted; Aud whereas alſo, afterwards 

to wit, on the ſame day and year laſt aforeſaid, 4 

Weſtminſter aforeſaid, in the caunty.. aforeſaid, tht 

ſuid Benjamin, was indebted to the ſaid William, i 

che furcher ſun of ifty pounds, of Like lawful mong 
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* 1 the ſaid Wi lliam, before that 
ntl 1 laid my 2 expended, for the ſaid Ben 
jamin, —_ at his like ſpecial inſtance-and requeſt, and 
beiug ſo indebted, he the ſaid Benjamin, in conſide - 
ration thereof, afterwards, to wit, on the ſame day 


and youdt! laſt afo 55 yg at 3 aforeſaid, in 


& wo the to wit) the ſame — * ear, at Weſt. | 


minſter aforeſaid; in the county aforeſaid, and often 
fince, was by the:ſaid Milliam thereto. requeſted, but 
to pay the ſame to the ſaid Milliam, the ſaid Benjamin, 
hath hitherto refuſed, and ſtill doth refuſe, to the 


damage of the faid William of one ons I : 


ws een, his brings ſuit, dc. 1 0 


AB: f. t t : 55 4 
C.D. 1 often « err in. 
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king George the ird. 


| ED! Richard Red and George Green, ai of 


the eſtate and effedta of Oliver Oran 
2 bankrupt, according to the form, force and a 
of the We ſtatutes made and now in force cen- 


| ket bankrupts, complain of Benjamin Blacł bei 
mt 


he cuſtody of the marſhal of the gry rhe 
our ſovereign lord the now ki 
himſelf, for that wheyzas the ſai 
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minſter aforeſaid, in the county 


Kichard aud 1 


jamin became lia 
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firſt day'of June, in the year of our Lord one thou. 
fand ſeven hundred and-eighty two, at Weſtminſter, 


in the county aforeſaid, made his certain note in 


writing, ſubſeribed with his own proper hand, com- 
monly called a promiſſory note, bearing date the 
fame day and year, by which note the ſaid 
Benjamin promiſed to pay to one William White, 
by the name and deſeription of Mr. Milliam Hhite, of 
order, the ſum of forty pounds, three months after 
date, for value received by the ſaid. Bonjamin, and the 
ſaid ſum of money being unpaid; che ſaid Milliam 
afterwards, to wit, on the ſame day and year above- 
mentioned, at Weſtminſter aforeſaid, in the county 
aforeſaid, indorſed the ſaid note, his own hand being 
thereunto ſubſcribed; and by the ſaid indorſement 
appointed the contents of the ſaid note to be paid to 
the ſaid Oliver, or his orden, for value received by 
the ſaid Miiliam of which premiſes the ſaid Benjamin 
afterwards, to wit, on the — . and year at Weſt 

| aforeſaid, had notice, 
by reaſan whereof, and by force of the ſtatute, in that 
caſe made and provided, the ſaid Benjamin became li- 
able to;pay:ta;the ſaid Oliver, the ſaid ſum of money 
contained in the ſaid note; and being ſo liable, the 
ſaid Oliver became a bankrupt within the true in- 
tent and meaning of the ſeveral ſtatutes made con · 
cerning bankrppts, ſome or one of them; and the 


ſaid note, and the mqney due thereon, among other 


things, was .in due form of law, according to the 
form of the ſeveral ſtatutes made ang provided cancern- 
ing bankrupts, ſome or one of them, aſſigned on faid 
e, by means whereof the ſaid Ben. 
liable to pay to the ſaid Richard and 
George, the ſaid ſum of money mentioned in the ſaid 
promiſſory note; and being ſo liable, he the faid 
Benjamin in conſideration thereof, aſterwards, to wit, 
on tlie fourth day of September, in the ſame year af 
our Lord aforeſaid, at Weſtininſter aforeſaid, in the 
0550 aforeſaid, undertook, and to the faid Richard | 
and George, then and there faithfully promiſed, -that | 
he the ſaid Benjamin would pay to the ſaid Richard 


| and George, the {aid ſum of money in the ſaid per | 


rr e Sa &* 099 0 
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unto requeſted: Aud whereas alſo the ſaid Benjamin, 


on the ſaid firſt day of June, in the year of our Lord 
' aforeſaid, at Weſtminſter aforeſaid, in the county 


aforeſaid, was indebted to the ſaid Oliver in another 
ſum of forty pounds, of lawful money of Great Bri- 
tain, for ſo much money 17 the ſaid, Oliver, for the 
ſaid Benjamin and for the uſe of the ſaid Benjamin be- 


fore that time paid laid out and expendedat his ſpecial 


inſtance and requeſt, and the ſaid Benjamin being fo 
indebted to the ſaid Oliver, the ſaid Oliver became a 
bankrupt within the true intent and meaning of the 
ſeveral-ſtatutes made concerning bankrupts, ſome or 
one of them ; and the ſaid ſum of forty pounds among 
things, was in due form of law, according to the form 
of the ſtatute made and provided againſt bankrupts, 
ſome or one of them, aſſigned to the faid Richard and 
George, by means whereof the ſaid Benjamin became 
indebted and liable to pay to the ſaid Richard and 
George, the ſaid forty pounds laſt mentioned; and in 
canons thereof, he the ſaid Benjamin, after- 


wards, to wit, on the ſame fourth day of September, 


in the year afore mentioned, at Weſtminſter, aforeſaid, 


in the county aforeſaid; undertook, and then and 


there faithfully promiſed the faid Richard and George, 
that he the ſaid Benjumin would well and truly pay 
and fatisfy the ſaid forty pounds, to the ſaid Richard 
and George, when he ſhould be afterwards thereunto 
requeſted: Yet the ſaid Benjamin not regarding his 
ſaid ſeveral promiſes and undertakings, ſo by him in 
form aforeſaid made, but contriving and fraudulently- 
intending, . craftily and ſubtlely to deceive, and de- 
fraud the ſaid Richard and George, in this behalf hath 


not yet paid the ſaid ſeveral ſums of money, either to 


the ſaid Oliver before he became bankrupt, or to the 
laid Richard and George, or to either of them ſince the 
ſaid Oliver became a 2 although ſo to do the 
faid Benjamin was requeſted by efore 
he became a bankrupt, and by the ſaid Richard and 
erh 0 as aforeſaid, often times ſince the 
ſaid Oliver me a bankrupt, to wit, at Weſtmin- 


ter aforeſaid, in the county aforeſaid, but to pay. the 


a 
- : 


the ſaid Oliver before” 


1 95 * ; . 2 18 . 8 135 
miſſory note mentioned, when he ſhould be. there. 


ſame to the aid Richard and — 7 he the faid Ben. 
main hitherto hath wholly refuſed, and ſtill doth re. 
fuſe, to the ſaid Richard and George, affignees 26 
aforeſaid, their damage of one humdred pounds. And 
therefos! they bring ſuit, (e. 
4 5 for the kale, rave to profes 9 le, 
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| Hilery term, in the twenty-third year of the reign lig 
2 George the Third. OY 


Middleſex, I William White executor of the laſt will 
to. wit, . and. 8 John La 
complains of Benjamin Black, being in the c 0 
the — of the Marſhalſea of our lord the — 
king. before the king himſelf, for that whereas the ſaid 
Benjamin, on the firſt day of December, in the year 
pdf our Lord, one thouſund ſeven hundred and eighty 
two, to wit, at Weſtminſter, in the ſaid county, 
was indebted to the ſaid John in his life-time, in 
fifty pounds, of lawful money of Great Britain, for 
divers goods, wares, merchandizes, by the ſaid | 
7 in his life-time, before that time, ſold 
and delivered to the ſaid Benjamin and at his 
Apecial inſtance and requeſt; and being ſo indebt- 
ed, he the ſaid Benjamin in conſideration therof, af. 
terwards to wit, on the ſame day and year, at Welt- 
minſter aforeſaid, in the county aforeſaid, undertook 
and to the:ſaid John, then and there faithfully promiſed 
that be the faid Benjamin would well and truly pay 
and ſatisfy the ſaid John, the ſaid ſum of fifty pounds 
laſt mentioned, whenever he ſhould be therennto 
Tequered. And whereas afterwards, to wit, on the 
ame day and year, at Weſtminſter aforeſaid, in the 
county aforeſaid, and in confideration that the ſaid 
ba in his life-time; at the like requeſt of the faid 
24 2 0 


to tlie at ojnin din the goth, wan: wates,-and- | 
merchandizes, he the ſaid Henjamin . ahd: 
faithfully promiſed the ad 1 in lis lifetime, td 
pay him 15 much money as 1 therefore reaſonably | | 
W to Have; and the ſaid William, executor 
aforeſaid, av ers, that e therefore reaſoriably Teles | 
to have of the ſaid Benjamin other fifty pounds af like 
lawful money, to wit, at Weſtminſter aforeſaid in the 
county atorehlid, whereof the ſaid Benjamin there had 
notice. Aud whereas alſo, afterwards,..towit, on | 
ſame day and year aforeſaid; dat Weſtminſter 1 | 
faid, in the county aforeſaid, tlie ſaid Henjamin, was 
indebted to tlie ſaid John, iii the further ſum of 
fifty pounds, of like awful money, ſor o miuch 
money by the ſaid John before that tinie paick 
10 out, and expended, for the ſaid Benjamin, and. 
it his like ſpecial ĩnſtance and requeſt, and being ſo 
indebted; he the faid Benjamin, in, conſideration 
thereof; afterwards, to wit, onthe ſamne , day and yeatꝰ 
aforeſaid. at Weſtminſter, . aforeſaid; in e nee, 
aforeſaid, undertook, and then and there: faithfully. 
promiſed the ſaid, Jabmto. 12 7 the — ſum 80 
pounds laſt metioned when he the ſaid 2 2 
e thereunto, afterm andg, requeſtedz — 
hin not regarding his aid ſeveral promilſes, — 
kings, in form aforaſaid, made, but contriving, — 1 
raudulentl intzuding: auch eraftily, and ſubtlely to det 
cive and defrand the ſaid John in his life-timie, and 
e ſaid Malliam, executor: as aforeſaid, fince his 
cath, in thꝛis reſpect, hath not yet paid che ſaid ſeveral 
ums of money, or any part thereof to: the ſaid 7 
5 17 life time, or to Hillan, lliam exccutor as a way 
ad ſince his de 4 5 or to either of them, (although 
o to do the ſaid Benjamin wias: requeſted, by the ard 
Jahn in his fe- time, oſtentimes, and by the ſaid 
illiam executor as aforeſaid} finca his death, to wit) 
dn the twentieth day of December, in the.year:afores. 
d, at Weſtminſtet aforeſaid}, but be to de this 
tp itherto wholly refuſed; and ſtill reſaſea to the 
iliiants, ex#cytor. as aſoreſaid, his damage of Page 
date r And therefore he brings ſuit, 
. into court here the letters teſtam 
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2 25 FE diam Whit complains 1 Mary Black 
widow and executrix of the laſt will and 
. teſtament of Benjamin Black, deceaſed, being in the 
_ cuſtody of the marſhal of the Marſhalſea of bur lon 
the now king, before the king liimſelf, for that 
Whereas the ſaid Benjamin in his life time, to wit, on 
whe firſt day of December, in the year of our Lord, 
one chouſand ſeven hundred and b two, to wit, 
dt Weſtminſter, in the ſaid , was indebted to 
che ſaid William in twenty of lawful money 
of Great Britain, for divers n wares, and mer- 
chundize, by the ſaid William, before that time ſold 
and delivered to the ſaid Benjamin, in his life-time, 
and at his ſpecial inſtance and requeſt, and being i 
indebted, he the ſaid Benjamin in his life-time, in 
conſideration thereof, afterwards, to wit, on the ſame 
day and year, at Weſtminſter aforefaid, in the cout- 
.ty undertook, and to the ſaid JFilliem, then 
and there faithfully promiſed that he, the ſaid Bey 
min, would well and faithfully pay and fatisfy to tht 
faid #//iam, the ſaid ſum of twenty pounds, When. 
ever he ſhould be theremmto requeſted. And when? 
aſterwards, to wit, on the faxie day and year aſos 
fad, at Weſtminſter aforeſaid, in the county afort 
Aid, in conſideration that the ſaid Milliam, at tf 
; —_—_ ial inſtance and requeſt of the faid Benjamin, i 
|. life-tirae; had before that time ſold and delivert 
3 1 — ſaid 2 Benjamin in his life-time, divers other 
a | | Wie ne © and -mexchandizes, y he the ſive Fr 
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min in his life-time, then and there * and 
faithfully promiſed” the ſaid il iam, to pay to him 
fo much money as he therefore reaſonably deſerved 
to have. and the ſaid William avers, that he therefore 
reaſonably deſerved to have, of the ſaid Benjamin in 
his life-time, other twenty pounds of like lawful 
money, to wit, at Weſtminſter aforeſaid, in the coun« 
ty aforeſaid, whereof the ſaid Benjamin in his life. 
time there had notice: And whereas the ſaid Benja- 
min in his life-time, afterwards, to wit, on the ſame 
day and year, at Weſtminſter aſoreſaid, in the county 
aforeſaid, was indebted to the ſaid William in other 


t, twenty pounds of like lawful money, for money 
nd the fad lian, before that ne * out, expet 
w ed, and paid for the ſaid Benjaminin his life-time, and 


at his ſpecial inſtance and requeſt; and being ſo in- 
debted, he the ſaid Benjamin in his life time, in con- 
fideration thereof, aſterwards, to wit, on the ſame 
day and year. at Weſtminſter aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully 
romiſed that he the ſaid: Benjamin, would well and 
2 and fatisfy. to the ſaid William, the ſaid 
ſum of twenty pounds, laſt mentioned, whenever he 
the ſaid Denjomin ſhould be afterwards thereto re» + 
queſted, yet the ſaid Ranjamin in his life-time, and 
the fajd Nears, executrix as aforoſgid, fince his death, 
not regarding the ſaid ſeveral promiſes. and under- 
takings," fo by the n in his liſe time 
made, in this behalf as aforeſaĩd, but contriving, and 
fraudulently intending, craftily and ſubtlely, to. de- 
ceive and defraud the ſaĩd I illiam in this refpeR, 
have not, nor hath either of them yet paid the ſaid 
ſeveral ſums of money, or any part thereof to the faid 
William, although fo ta da the ſaid Benjamin, in 2 
life-time was requeſted by the ſaid H/Laig, and alk 
the faid Mary, executrix as aforeſaid, fince the death 
of the ſaid Benjamin, afterwards, to wit, on the firſt 
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a of January, in the year of our one thou- 
2 fand ſeven Hundred and atty-three, and often aſter- 
"Wy wards, to wit, at Wefiminiter aforeſaid, in the coun- 
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and: the faid- Mary; executrix as n Hines his 
death, hath hitherto wholly refuſed, and ſtill refuſes to 
pay the. ſame; to the ſaid William, his — 2 & 
tharty-pounds;. ag d therefore 110 e 5 $6 
* * 8.3 * 4:31 T5 5 5 a" : 
N et the Naias, ie 
C. P. or tlie deſeacs. | an * 
wa N 8 DIL. 155 N 5 W. „ r ne a | 
= SEP {56s 45 IS oo or HOT Tun 
fold an dice the 1 tor, i brought. aguin 
5 o ji w his executer aegis | 
þ Wade TI * Nie 144 | Bs 14 
wha in the twehty-third 0 the ye 197 ki 
Ws Nn: 15 i hv” en e! of ig of a 
-A Uh $1145 eln req” te hogs 
Landon, lian Fhiteadminiftrator of 
ak. chattels late of Fa White ofthe god at the 
 Une'of his death; wh died inteſtate, -unadminiſtered 
"Bltanior” Fhitt;:widow; alſo deceaſed, late adinini- 
trix-ofithe  famemgopds\ and chattels, gomplains of 
5 Benin" Blat li which ſaid: Benjumin is ſole executor 
Df ie lest willland teſtyment 2 Read, deceaſ: 
bd, Being in the euſtody of the marſhal. of the Mar- 
Malſea 'of our. ſoveteign=lord'the King, before the 
| Ying hiniſelf/ifob thiatwwbereas the ſaid u in hit 
e orrſtlie firſt day of June, in the year 
eee Sur Lord: ohe thouland auen hundred and eig ty 
A ebend, in the pariſh of Saint Man le 
"Bow eine Ward of Ebay was indebted to-thþ {aid 
man e life-time, m ſum of forty pounds, for 
livers hoods,” waves; ahd merchandizes," by the ſad 
obi ere” that me ſold and delivered to the fail 
uma his ſpecial inſtance andirequeſt; and 
*" 1 indebted, He the ſaid Prwprd in conſidera. 
wy ef, ite wrarch, to wit, on the ſamme ta and 
Gat foreſaid, at Lohdon afbreſaid,, in the 
1 by A Ffotcfaia; undertooy m to the ſaid: n, then 
| 4 faithfully Wos that he the faid Ei- 
Wuff would well an ay and ſatisfy him the 
| FM 0, the Pry m ef ny a ee 
afterwards he the faid Eduard ſhould 3 
<> QUEENS 
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Anne. . KS. L 


SS 


ſted: enge faig a Eduordin his life- ns. „ 
„to wit, on the ſame day and year afore- 

Th at London Joel, in the pariſh. and war 
aforeſaid, in confideration- that the aforeſaid. Fab 0 


his life-time, had before that time fold and delive 
unto the aforeſaid 9 divers other goods, wares; 
and merchandizes, at his ial inſtance. and requeſt | 
199 7 9 h 0 lere Rinks ally, promiſed 
the ſaid 7 te bg. e aid Equwar would well 
and al ms and 10 m the ſaid 7obn, ſo much 
money, 279 goods, 5 And merchandizes. laſt 
Y 


mentioned ? were reglo Worth at the time of the 
ale 1 0 7 th theres ,"Fhenever afterwards he the 

ſaid Edward ; thereunto, 9 12 — and the 
aforeſaid Te 5 Ed at the goods, es, and 


me laſt” me ntionęd were, at th time -of 
by fale. ve ente reaſonably worth the ſum 
of forty pounds, G hke lawf ul money, 75 wit, at Lon- 
gong reſaid, in thepariſh; and ward aforeſaid, where- 
aforeſaid , Edward in his. 1 9 then and 
7 bad notice; And whereas, the ſaſd Edward, in 
his life-time, 1 ards to wit, 25 A fame W399 
Fer d 5 i t London aforeſaid," in the' 
wnd arg 7 98 DIY ed with the ſaid. 155 i 


— 1 FOR A other act | 
oro 1 gue 855 7 LOSE, by him. t E Fila 
wr, nt e, nd then 20 arrear 


upon; that 54 855 e 1 4 
re oY 0 ih 555 wc of ha 7 2 
REY» he 0 Wy a ing! ſo. ng in ar- 
rear .as gforeſaid, , in... conh OA. N 1155 


Wards, ta Wit, on t plums ts y - nd, eat afore- 
fad, $ Landon Np ore 957 in the, pa x c ang ward 
afor og and then an Were Hig 
prompſa the laid, John, 1 t he. Tim 125 mule 
would well and truly pay and MOR e ſaid 
John, the ſaid laft mentioned fam of nds, 


whenever. afterwards he the ſaid nf or ay pou be 
n. reunto requeſted; nevertheleſs the aforeſaid Edward 
his Ufe-time, and the faid Benjamin ſince his onthe 

e* e the 1 ſeveral * and undertak 
ings 


Beclardeions: 


ings FP TE ſo made by him the aſoreſaid Edivard, 
manner and form aforeſaid, but contriving and 
audulently intending, craftily and ſubtlely, to de- 
ceive and defraud the faid John in his life-time, and 
the faid William ſince his deceaſe in this reſpect, did 
not pay the aforeſaid ſeveral ſums, or any part thereof, 
to the ſaid John in his life-time, or to the aforeſaid 
leanor, after his death, or after the death of the 
aid Eleanor, to him the faid Filliam (to whom ad- 
miniſtration of the goods, chattels, ang credits of 
the ſaid Joh: at the 8 of his death left ynadmini- 
| tered by the faid Eleanor, was by Thomas, by divine 


Providence, archbiſhop of Canterhur , primate of al} 
| leg da 


ngland, and met werben. on the of Janu- 
ry, in the year of our Lord, one thou nd ſeven 
5 0 and eighty⸗ two, at London aforefaid, i in 


the pariſh and ward aforeſaid duly committed) nor in 


any manner ſatisfled them, or any of them, for the 
ſame, (althongh the ſaid Edward in his life-time, to 
Wit, on the faid firſt day of June, in the year of out 
Lord, one thouſand ſeven undred and 5 N 
he faid John, in his life-time; and alfo after h 
death, 402 the geath of the ſaid Eleanor, to wit, on 
the firſt-day of June, in ie Year 'of our Lord, one 
thouſand ſeven, hundred ang gighty-three, the ſaid 
Benjamin was by the ſaid William requeſted fo to do, 
but the ſaid Edward in his lifetime refuſed, and the 
ſaid Benjamin, fince his deceaſe, have refuſed to pa 
the aforeſaid ſeveral ſums of money, or to make 
TatisfaQtion for the fame to the faid John, in his life“ 
time, or to. the faid Ekanor, fince his death, or to 
the faid /7 liam, fince the deceaſe of the faid Eleanor; 


to the da of the ſaid William, of ont hundred 


pounds, and the faid Miliam brings here into court 
the letters of adminiſtration. aforeſaid, whereby it 
is teſtified, that adininiſtration Was e to hin 
in form aforeſaid. | 
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Declarations. 1243 
Dur an attorney and ſol citor's bill. 


0 Hilary term in the twenty-third year of the reign of king, 
y 7 _  '» George the Third. 7270 IND ME 
ic Middleſex, } Hallam White complains of Benjam'n Black, 
f, to vir. I being in the cuſtody of the marſhal of the 
id Marſhalſea, of our lord the king, before the king 
. himſelf, of a plea of treſpaſs on the caſe, for that 
whereas, the ſaid Benjamin, on the firſt day of Novem- 
f Wl ber, in the year of our Lord, one thouſand ſeven * 
te hundred and eighty-two, to wit, at Weſtminſter, in 
ww the ſaid county, was indebted to the ſaid Milliam, in 
lt kfty pounds of lawful money of Great Britain, for 
by the work and labour, care and diligence, of the ſaid 
20 IWilliam, before that time done, performed and be- 
p towed by the ſaid Milliam, as the attorney or ſolici- 
Mi tor of the ſaid Benjamin, and about the drawing, 
f writing, and engroſſing of divers writings, and the 
8 going and making of divers journies, and giving 
if his attendance in and about the buſineſs of the ſaid 
4 Benjamin, and for the ſaid Benjamin, and at the ſpe- 
: cial inſtance and requeſt of the ſaid Benjamin, and 
n upon his retainer, he the ſaid Benjamin, in conſidera- 
7 tion thereof, afterwards, to wit, the ſame day and 
| year, at Weſtminſter aforeſaid, in the county afore- 
' ſaid, undertook, and to the ſaid William, then and 
8 there faithfully promiſed the ſaid William, to pay to 
him the ſaid ſam of fifty pounds, whenever he the 
7 ſaid Benjamin ſhould be thereunto requeſted. And 
. whereas the ſaid Benjamin, afterwards, to wit, on the 
. ſame day and year, at Weſtminſter aforeſaid, in the 
- county aforeſaid, in conſideration that the ſaid Vii- 
a liam, as the attorney or ſolicitor of the ſaid 3 a 
k had before that time done, performed, and beftowed 
b other his work and labour, care and diligence, in and 
' about the drawing, writing, and ingroſſing of divers 


other · writings, and the going, making, and perform- 
ing of divers others journies, and giving other his at- 
tendance in and about other the buſineſs of the ſaid 
Benjamin, and for the ſaid Benjamin, and at the like 
ſpecial inſtance and requeſt, and upon his deen 


144 


* Ham, then and there faithfully promiſed to pay him 
fo much money as he therefore reaſonably deſerved 

to have, and the ſaid William 'avers that he therefore 
reaſonably deſerved to have of the ſaid Benjamin, 


notice; And whereas the ſaid Benjamin; afterwards; 


the ſaid William, before that time laid out, expend 
and paid for the ſaid Benjamin, as the attorney, or 


done and performed in and about othet the buſineſs 
of the ſaid Benjamin, and for the ſaid Benjamin, and 


dertock, and to the ſaid William, then and there 


William, at the like ſpecial inſtance and —_— the 


law and in equity in this court here, and other his 


; n TEST 
Beclatatious. 


he the ſaid Benjamin undertook; and to the faid il. 


other fifty pounds, to wit, at Weſtminſter - aforeſaid; 
in the county aforeſaid, whereof the ſaid Benjamin, 
afterwards, to wit, on the ſame day and year then had 


to wit, on the ſame day and year at Weftininſter 
aforeſaid, in the county aforeſaid, was indebted to 
the ſaid William; in other fifty pounds, for money by 


folicitor, of the ſaid Benjamin, and upon his retainer, 
in and about the proſecuting and defending divers 
fuits at law and in equity in this court here, and 
other his majeſty's' courts of record at Weſtminſter, 
and for his fees, labour, and care in arid about pro- 
ſecuting and defending the ſame, and alſo for the 
work and labour of the ſaid Milliam, before that time 


at his ſpecial inſtance and requeſt, and being fo in- 
debted, he the ſaid Benjamin, in conſideration there- 
of, afterwards, to wit, on the ſame day and year, at 
Weſtminſter aforeſaid, in the county aforeſaid, un- 


faithfully promiſed to pay to him the ſaid ſüm of 
fifty pounds, laſt mentioned, whenever he the: faid 
Benjamin, ſhould be afterwards thefeinto requeſted; 
And whereas the ſaid Benjamin, afterwards, to wit, on 
the fame day and year, at Weſtminſter, aforeſaid,” in 
the county aforeſaid, in conſideration that ithe faid 


faid Benjamin, and upon his retainer, had, before that 
time, proſecuted. and defended divers other ſuits in 


majeſty's courts of record at Weſtminſter aforeſaid; 
and elſewhere, as the attorney and ſolicitor of the 
ſaid Benjamin, and for the ſaid Benjamin, and had al. 
ſo at tho like fpecial inſtance and requeſt of the {aid 


Benjamin, 
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Benjamin, done and perfo ther the bufi 
the ſaid Benjamin; and for the ſaid Benjamin, he the 
faid Benjamin then and there undertook; and to the 


pay him ſo much money as he reaſonably deſerved to 
liave for the ſams ; aud the; ſaid i /iam averg that 
he therefore reaſonably> deferved- to have of tr 
ſaid Benjamin for the ſamè, other fiſty pounds 
o wit, at Weſtminſter aforeſaid; in the eounty afores 
ſaid, whereof the ſaid Benjamin; afterwards, to- 


nd whereas the ſaid Benjamin, afterwards ta v,, 
on the eighteenth day of Auguſt; in the yet afore- 


- * 


laid, at Weſtminſter; . aforeſaid, was indebted unto 


 ® 
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y the ſaid William, before that time lent. and ade 
anced, to the ſaid Benjamin, at his ſpecial inſtange 


in, in conſideration thereof; afterwards, to wit, on 
he ſame day and year laſt aforeſaid, at Weſtminſter, 
foreſaid, in the county aforeſaid, undertook and to 
he ſaid William, then and there faithfully promiſe 

o pay to him the ſaid ſum of fifty pounds, When 
ver, afterwards, he the ſaid Benjamin thould be there - 


es GS" "I. GR . 


* 

” o wit, on the ſame day and year laſt aforeſaid, at 
ecminſter aforeſaid, in the county aforeſaid, the 
d aid Benjamin, was indebted to the ſaid William, in 
; e further) ſum of fifty pounds, of like lawful mo- 
fi dey, for ſo much money by the ſaid Miliam before 
n hat time paid, laid out, and expetided, for the ſaid 
d benjamin, and at his like ſpecial inſtance and requeſt, 
* nd being ſo indebted, he the ſaid Benjamin, in con- 
at deration thereof, afterwards; to wit, on the ſame 
in ay and year laſt aforeſaid, at Weſtminſter, afore- 
is ud, in the county aforeſaid, utidertodk, atid then 
d; ere faithfully promiſed the ſaid William, to pay 


ne im the ſaid ſum of money laſt mentioned, when he. 
l- he faid ay try ſhould be thereunto afterwards 

id queſted; Aud whereas the ſaid Milliam, afterwards, 

ny 


wit, on the ſame day 8 year laſt aforeſaid, — 
| | | | "= . [ 


formed other.the-duſinefs" ot 


laid William, then and there faitlifully promiſed to 


rit, on the ſame day and year thete had - notice; 


ind requeſt, and being ſo indebted, he, the ſaid BHs | 


o afterwards requeſted ; And whereas alſo, afterwards, 
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he ſaid JVilliam, in the ſum of fifty pounds, l 
awful money. Great Britain, for ſo much money; 
71 


, , 8 8 
minſter storeſaid, in dhe county aforcſaid, at. 
counted together wich the faid Benjamin, of and 

_ - cancerning divers other funs of money, before that 
time due and owing from the faid Benjamin to the 
faid Hilham, 1 in arrear and unpaid; 
and upon ſuch account the ſaid Benjamin was then 
found in artear to the ſaid William in a large ſum of 
money, to wit, in the ſum of fiſty pounds; and be. 

ing {> indebted, he the ſaid Begjamin in conſideration 
thereof, afterwards, to wit, on the ſame day and 
peur, at Weſtminſter aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully 
romiſed the ſaid Milljam, to pay to him the ſaid 

7» alla, che ſaid ſum of fifty pounds, when he the 
fhid Benjamin ſhould be thereto afterwards requeſted; 

ver the ſaid Benjamin in no wiſe regarding his afore- 
24 ſeveral promiſes and undertakings, ſo by him 

, wide in this behalf as aforeſaid, but contriving, and 
__ fraudulently intending, BR: and ſubtlety to de. 
ceive and defraud the ſaid Nilliam, in this behal, 
hath not yet paid the ſaid feveral ſums of money, d 
any part thereof, to the ſaid William, (altho! fo to do, 
ke the faid Benjamin was requeſted * the ſaid lion, 
afterwards, to wit, on the ſame day and year, and 
often afterwards, to wit, at Weſtminſter aforeſaid, 
in the county aforeſaid,) but he to pay the ſams, 
hath hrtherto wholly refuſed, and ſtill refuſes to the 

faid Miham bis 21 of one hundred pounds. An 

therefore he brings ſuit, &c. YO. 

S neee l 
2 ˙·— 1h 
vin : On promiſſory notes, indor ſee againſt drawe. 

Muh tm in thefixtcenth" year of the reign of tit 
mae, Ea, Mdits complains of Bexjemin Bi 
TO being in the cuſtody of the marſhal of ti 
Marſhalſca af our lord the king, before the kingb; 
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ſelf, for-that whereas one r | 


| firſt day of May, which was in the year of our Lord one 
d thouſand ſeven hundred and: five, that is to _ | 
t the thirticth'day of November, in. the year of our 
e Lord ane thouſand ſeven hundred and ſeventy- four, 
p at Weſtminſter, in the ſaid county of Middleſex, 
made his certain note in writing, commonly called | 
of a promiſſory:note, with his own proper hand tlicre» 
bo unto ſubſcribed, bearing date the fame day and year 
n laſt aforeſaid, and then and there delivered the faid 
1d note to the ſaid Benjamin,” by: which faid nate the 
ty ſaid Barthalomew promiſed to pay to the ſaid Briyas 
ly min, by the name and defcription: of Mr, Benjamin 
id Black, or order, fifty pounds, two months after date, 
he for value received; Aud the fajd Benjamin, after 
re- faid, at Weſtminſter aforeſaid, 3 0 
im ſaid, the ſaid ſum of fifty pounds, in the ſaid note 
nd mentioned, being entirely unpaid to him, indorſed 
&- te ſaid note, with his own proper hand thereunto 
al, ſybſcribed, and by that indorſement did order and 


appoint, the ſaid ſum of money, in the faid note 
do, mentioned, to be paid to one Rinbard Red, or order, 
ber value received, and then and there delivered the 
and ſaid note, ſo indorſed, as aforeſaid, to the ſaid Richard, 
ad, and the ſaĩd R:chard; wards, to wit, on the ſame 
we, d and year laſt aforeſaid, at Weſtminſter aforeſaid, 
the in the county aforeſaid, indorſed the faid note; with 
au his own proper name thereunto ſabſcribed, and by 
that indorſement did order and appoint the ſaid ſum 
of fifty pounds, in the ſaid note inentioned, to be 
paid to the ſaĩd M illiam, for value received, and then 
and there delivered the ſaid note, ſo indorſed, as 
aforeſaid, to the ſaid Filliam, of which ſaid ſeveral 

mdorſements, the faid Bartholomew, afterwards, to 
wit, on the ſame day and year laſt aforeſaid, at Weſt- 
minſter aforeſaid; in the county aforeſaid, had notice; 
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altogether refuſed, and ſtill doth refuſe; and the 


e leindent act faventy-fog 
at Weſtmihſter- aforeſaid, in the county aforeſaid, 


——_—— ens 
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aforeſaid, at Weſtminſter aforeſaid, in the county 


and there faithfully promiſod to pay him the faid ſum 
of fifty pounds, in the ſaid note contained, whenever 


money, in the ſaid laſt mentioned note contained, 
being entirely unpaid to him, indorſed the fame, li 
own. proper hand being thereunto ſubſeribed, and 
by that indorſement did order and appoint the fad 


to the faid Richard, or his order, for value receivel 


8d; or any part thereof, but to pay the ſame to the 
faid William, ho the ſaid Bartholomew ' hath hitherto 


fame'now remains unpaid to the ſaid Milliam, of al 
which ſaid premiſes the ſaid Benjamin, afterwards, to 
wit, on the third day of ab in the year of our 


had notice, by reaſon whereof, and , alſo by force of 
the ſtatute in ſuch caſe made and provided, the ſaid 
Benjamin became liable to pay to the ſaid! Willian, 
the ſaid ſum of fifty pounds, in the ſaid note men. 
tioned, whenever afterwards he, the faid: Benjamin, 
ſhould be thereunto afterwards requeſted ;' And being 
ſo liable he the ſaid Benjamin, in cpnſideration there - 
of, afterwards, to wit, on the ſame day and year lat 


aforeſaid, undertaok; and to the ſaid William, then 


he the ſaid Benjamin, ſhould be thereunto .afterwards 
requeſted. And alſe uubureas the ſaid: Bartholomew, on 
the ſeventeenth day of December, in the ſaid year of 
our Lord, one theiuſand ſeven hundred and-feventy- 
four, at Weſtminſter, in the ſaid county of Middle. 
ſex; made his certain other note in writing, com- 
monly called a promiſſory note, with his own 2 
per hand thereunto ſubſcribed, bearing date the fame 
day and year laſt aſoreſaid, and then and there deliver 
ed the ſaid laſt mentioned note, to the laid Benjamin, 
by which ſaid laſt mentioned note, the ſaid Baribol. 
meto promiſed to pay to the ſaid "Benjamin, by the 
name and. deſeription of Mr. Hrmamin Black, or 
order, fifty pounds, two months after date, for value 
received; And tho ſaid. Benjamin, afterwards, to wit, 
on the ſame day and year laſt aforeſaid; at Weſtmin- 
ter aforeſaid, in the county. aforeſaid: the ſaid ſum of 
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ſt 


ſum of fifty pounds, therein mentioned, to be paid 
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and then and there delivered the ſaid laſt mentioned 
note, fo indorſed, as'&forefaid, to the ſaid Richard, 
and tlie ſaid Richard; afterwards, to wit, on the ſame 
day and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, indorfed the ſaid laſt mentioned 
note, 1 hand being thereunto ſubſcribed, 
and by that indorſement did order and appoint the ſaid 
{om of fifty pouiids, in the ſaid laſt mentioned note, 
contained to be paid to the ſaid William, for value 
received, and then and there delivered the ſaid laſt 
mentioned note, ſo indorſed as aforeſaid tothe ſaid Y/:1- 
liam; of which ſaid ſevgral indorſements on the ſaid 
laſt mentioned note, the ſaid Bartho/omew, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, had 
notice, and the faid Milliam in fact faith chat the ſaid 
Bartho omew, although often requeſted, hath not yet 
paid him the ſaid ſum of fifty pounds, in tlie ſaid laſt 
mentioned note, contained or any part thereof; but 
to pay the fame to the ſaid William, be the ſaĩd Bar- 
tholomery, hath hitherto altogether refuſed, and ſtill 
doth refuſe, and the ſame now remains unpaid to the 
ſaid William, of all which faid premiſes the ſaid Ben- 
jam in, afterwards, to wit, on the twentieth day of 
February, in the ſaid year of our Lord, one thouſand 
ſeven hundred and ſeventy- five, at Weſtminſter afore- 
ſaid, in the county aforeſaid, had notice, by reaſon 
whereof, and alſo by force of the ſtatute in fach caſe 
made and provided, the ſaid Benjamin became liable 
to pay to the ſaid Milliam, the ſaid ſum of fifi 
pounds, in the ſaid laſt mentioned note containe 
whenever afterwards he the ſaid Benjamin ſhould be 
thereunto requeſted, and being ſo liable, he the ſaid 
Benjamin in conſideration thereof, afterwards, to wit, 
on the ſame day and year laſt aforeſaid, at Weſtmin- 
ſter aforeſaid, in the county aforeſaid, undertook, and 
to the ſaid William, then and there faithfully pro- 
miſed to pay him the ſaid ſum of fifty pounds, in the 
fad laſt mentioned note contained, whenever he the 
laid Benjamin, ſhould be thereunto afterwards re- 
queſted. And alſo whereas the ſaid Benjamin, after - 
wards to wit, on the third day of February, in tho 
e ere "75, NOT9L ATR.” 2 OO 


year laſt aforeſaid, at Weſtwinſter: aſoreſnid, in the 


county aforeſaid, was indehted to the faid William, 
in the ſum of one hundred and thirty pounds, of 
Jawful money of Great Britain, for ſo much money 
by the ſaid Mi ſiam, to and for the uſe of the faid 
Benjamin, and at his ſpecial inſtance and requeſt, be- 


fore that time, there paid, laid ont and expended; | 


d being ſo indebted, he the ſaid Benjamin, in con- 
8 thereof, afterwards, to wit, on the. ſame 
day ang year laſt afarcſaid, at Weſtminſter een 
in the county aforeſaid, undertook; and to the fai 
Filliam, then and there fajthfully pramiſed to pay 

im the ſaid ſum of money laſt mentioned, whenever 
be the ſaid Benjamin ſhould he thereunto afterwards 
requeſted. And alfa whereas:the' faid Henjamin, after- 
wards, to wit, on the ſame day and year laſt afore- 
ſaid, at Weſtminſter aforeſaid, in the county. afort- 
ſaid, was indebted to the ſaid Milliam, in another ſum 
af one hundred and thirty pounds, of like lawful mo: 
ney, for ſo much money, by the ſaid Benjamin, to 
and for the uſe of the ſajd Mil iam, before that time 
there had and received ; and being ſo indebted hethe 
faid Benjamin, in conſideration. thereof, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, un- 
dertook, and to the ſaid William, then and there 
. promiſed to pay him the ſaid ſam of one 
Hundred and thirty pounds laſt mentioned; whenever 
he the ſaid Benjanin, ſhould be thereunto afterwards 
requeſted. Meer theleſs, the ſaid Benjamin, not fe; 
.garding his ſaid ſeveral promiſes and undertakings (6 
made as aforeſaid, but contriving, and fraudulently 
intending, craftily and ſabtlely to deceive. and de: 
fraud the ſaid liam in this reſpect, hath not jet 
paid him the ſaid ſeveral fums of money above men- 
tioned, or any part thereof, although ſo. to do, hy 
the ſaid: Benjamin, afterwards, to wit, dn the ſame day 
and year laſt aforeſaid, and oftentimes fince, at Weſt 
minſter aforeſaid, in the county aforeſaid, was by the 
laid Milam requeſted ; but to pay the ſame to thi 
dad Mi liom, he the ſajd-Beyjamis, hath hitherto f. 
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Drklarations. 1 
ether refuſed, and fill doth refuſe, to the damage 
of the ſaid Milliam, of two hundred pounds. And 
thereupon he brings ſuit, &c. 25 e 


4: B. for the plaintiff. ple e e Er INN 
C. D. for the defendant. $Pledges 0 pratecyye: Richard Ros. ; 


(Treſpaſs on the Caſe) / 


For an apothecary, agdinft buſband and wife, for watt 
5 — . fie the wife whilſt ſole. fo x 


Hilary term, in the twelfth year of the reign of ki 

| FY | rac Third. 1 1 2 
Smerſetſnire, ] William Mbite, complains of Benjamin 

fo wit* 2 Black, and Dorothy his wife, late Dorothy 
Banks, being in the cuſtody of the marſhal of the 
Marthalſea of our lord the now king, before the king 
himſelf; for that whereas, the ſaid Dorothy whilſt ſhe 
was ſole, and before her intermarriage with the ſaid 
Benjamin, to wit, on the firſt day of Auguſt, in the year 
of our Lord, one thouſand ſeven hundred and ſeventy, 
at Taunton, in the ſaid county of Somerſet, was in- 
debted to the ſaid Milliam, then and for divers years 
then laſt paſt, being an apothecary, and the art of an 
apothecary, during all the time aforeſaid, uſing and 
exerciſing, in ten pounds, for work and labour, care, 
and diligence, of the ſaid William, by the ſaid William, 
at the ſpecial inſtance and requeſt of the ſaid Dorothy, 
whilſt the was ſole before that time, done performed 
and beſtowed, in and about the healing, and curing 
of the ſaid Dorothy, whilſt ſhe was ſole of divers 
diſeaſes and maladies, under which ſhe had laboured 
and languiſhed, and for divers medicines and plaifters, 
and other neceſſary things before that time found, 
provided, uſed, and applied by the ſaid }/7iam, at 
the like ſpecial inſtance and requeſt of the ſaid Dore 
thy, whilſt ſhe was ſole in that reſpe&, and being ſo 
indebted, ſhe the ſaid Dorothy, whilſt ſhe was ſole in 
conſideration thereof, afterwards, to vit, the day and 
yer aforeſaid, at Taunton aforeſaid, undertook, and 
then and there faithfully promiſed the faid Milliam, 
© pay him the ſaid tem pounds, when the the ſaid 
f . : | Dorothy . 


|  Beclararlons 


Dorothy ſhould: be thereto arterwards requeſted; i Ad | 
Whereas alſo, to wit, the ſame day. and year afore-, | 
faid at Taunton aforeſaid in confideration that the 
aid William (being an apothecary uy Moreland wing f 
the ſaid art) at the like inſtance and requeſt. of the 
aid Dorothy, whilſt ſhe was ſole, had before chat 
time done, performed, and beſtowed other his Work 
and labour, care and diligence, in and about the 
healing ind curing of the ſaid Dorothy, whilſt The was 
ſole, of divers other diſeaſes and maladies, under- 
 whichſhe had laboured and .languiſhed and had in 
that reſpect at the like inſtance and requeſt of the 
ſaid Dorothy, found, provided, uſed, and applied, di- 
vers other medicines and plaiſters, and other neceſ- 
fary things ſhe the ſaid Darathy, whilſt ſhe was ſole, 
— Pan and then and there faithfully promiſed the | 
ſaid William to pay. him as, much money as he there - 
fore reaſonabl Arad to have, when ſhe the ſaid 
Dorethy ſhould be thereto afterwards required, and 
the ſaid William avers that he therefore reaſonably. 
deſerved. to have of the ſaid Dorotiy,;' other ten pounds 
of like lawful money, to wit, at Taunton aforeſaid, 
whereof the ſaid Dorothy, then and there had notice; 
And whereas alſo the ſaid Dorothy, whilſt ſhe was 
ſole, afterwards, to wit the day and year aforeſaid, 
at Taunton aforeſaid,, was indebted to the ſaid 
Hillem in other ten pounds for work and labour, 
care and diligence, of the ſaid William as an apothe- 
cary, at the ſpecial inſtance and requeſt of the ſaid 
Dorothy, while ſole, before that time done, perform- 
ed, aud beſtowed, in and about the healing and 
curing the ſaid Dorothy of divers other diſeaſes and 
maladies under which ſhe had labouted and lan- 
Suiſhed, and for divers other medieines and plaiſten 
© and neceſſary things before; that found, provided, 
vſed, and applied, x the. fad William; at the like | 
- anſtance and requeſt of the ſaid. Dorothy white ſole, 1 
/ A and being ſo. indebted; the ſaid Dorothy 
wal 
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e was ſole in conſideration thereof, afterwards, : 


4 


= to wit, the da et pe aforeſaid; at Taunton afore- 


aid, undertoo , and chen and there faithfully pro- 
| © miſed the ſaid Wiliam to pay hin the aid tan pune? 


9 * 


laſt mentioned, when ſhe the faid Dorothy ſhould be 
thereto afterwards requeſted; And whereas alſo, 
afterwards, to wit; the day and year aforeſaid, at 


Milliam had before that time done; performed, and 
beſtowed other work, labour, care, and diligence as 
an apothecary for the ſaid Dorothy, whilſt ſhe was ſole, 
at her ſpecial inſtance and requeſt, in and about the 
healing and curing of the ſaid.Dorethy, of divers other 


and languiſhed, and had in that reſpe& at the like 
inſtance and requeſt of the ſaid Dorothy, found, pro- 
vided; uſed, and applied, divers other medicines, plaiy 


faithfully promiſed the faid William to pay, him as 
much money as he therefore reaſonably deſerved to 
have, when ſhe the ſaid Dorothy ſhould be thereto: af- 
terwards required, and the ſaid William avers, that he 
therefore reaſonably deſerved to have of the faid 
Dorothy, other ten pounds of like lawful: money, to 
wit, at Taunton aforeſaid, whereof the ſaid Daratihy 
hen and there had notice; And' whereas alſo tlic ſaid 
Dorothy, whilſt ſhe was ſole, 'afterwards; to wit, the 
day and year aforeſaid; ''at Taunton aforeſaid, was 
ndebted to the ſaid Miliam, in other ten pounds of 
ike money, for divers goods, wares, and merchan- 


delivered :to the ſaid Dorothy, whilſt ſhe was ſole, at 
ter ſpecial inſtance and requeſt, and being ſo indebt- 
d the ſaid Dorothy, whilſt ſhe was ſole, in conſideration 
nereof, afterwards, to wit, the day and year aforefaid, at 
aunton aforeſajd;undertook, and then and there faith 
ly promiſed the faid William, to pay him the ſaid laſt 
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eentioned ſum of money, when ſhe the ſaid [Dorothy 
ed; ould be thereto afterwards'requeſted; And whereas 
ke , afterwards, to wit, the day and year aforeſaid; at 
* auaton aforeſaid, in confidetation that the ſaid 
thy liam had, before that time, ſold, and delivered to 
ds, Mee ſaid Dorothy, while ſhe was ſole; and at her like 


ſtance and requeſt, divers other goods, wares, and 
cerchandizes, f at Dorothy, while ſhe on 
AEM i e : ole 


Taunton aforeſaid, in conſideration that the faid 


diſeaſes and maladies; under which ſhe had laboured 


ſters, and other neceſſary things, ſhe the ſaid Dorothy, 
whilſt ſhe was ſole, undertook, and then and there 


Iizes, by the ſaid /J/ill;am, before that time fold and 


+x in 
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ſole, undertook, and then and there faithfully pro 
miſed the hid William, to * him as much money 
as he therefore reaſonably deſerved to have, and the 


. faid William avers, that he therefore reaſonably de- 


ſerved to have of the ſaid Dorothy, while ſhe was ſole, 


other ten pounds, of like lawful money, to wit, at 


Taunton aforeſaid, whereof the ſaid Dorothy, then and 
there had notice. And.wherecas alſo the ſaid Dorothy, 


_ whilſt ſhewas ſole, aftefwards, to wit, the day and year 


aforeſaid, at Taunton aforeſaid, was indebted to the 
faid William, in other ten pounds of like lawful money, 
for money, by the ſaid William, before that time. paid, 
laid out, and expended; for the ſaid Dorathy, whilt 
ſhe. was ſole, and at her ſpecial inſtance and requeſt, 
and being ſo indebted, the ſaid Dorothy, h ilſt the 


was ſole, in conſideration thereof, afterwards, to wit, 
the day and year aforeſaid, at Taunton aforeſaid, 


undertook, and then and there faithfully promiſel 
the ſaid William, to pay him the faid laſt mentionei 
fum of money, when ſhe, the ſaid Dorothy, ſhould 
be thereunto afterwards . requeſted ; : Let the faid 
\Derethy, while ſhe was fole, and the ſaid Benjani 
and Dorothy, after the marriage celebrated between 
them, not regarding the ſaid ſeveral promiſes aod 
undertakings of the ſaid Dorothy, ſo made as ator; 
faid, but contriving and fraudulently intending, crab 
_tily and ſubtlely to deceive and defraud the fa 
Milliam, in this particular, have not, nor bat 


_ * either of them yet paid the ſaid ſeveral ſums of mv 
| ney, or any part thereof, to the ſaid Mill un, altho 


ſo to do, the the faid Dorothy, afterwards, hilf. 


Was ſole, oftentimes, and the ſaid Benjamin and 
Dorothy, ſince their me to wit, on the firſt c 
ear 


of January, in the our Lord, one thoulal 


© ſeven hundred and eventy-two, and often afterwaid 


at Taunton aforeſaid, by the ſaid Milliam, were 
queſted; but they to pay the ſame to him, bave, 1 
each of them hath hitherto wholly refuſed, and in 

do refuſe, to the ſaid 7Yilliam, his damage of tw 
pounds. And therefore he brings ſuit, &c. 


A. B. forthe plaintiff, Ne 


| a d 
C. D. for the defendant. } Pledges toproſecure f Richard ln 
Dali en the Caſe.) | WT —Y 
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On bail bond againſt the principa 8 


George the Third. ü 


ſheriff of the county of Middleſex, according to the 


before the king himſelf, of a plea that he render to 
the ſaid William, thirty ſix pounds of lawful money 


tains from him. For that whereas the ſaid Benjamin, 
after the firſt day of Trinity term, which was in the 
year of our Lord one thouſand ſeven hundred and 
fix, to wit, on the thirteenth day of May, in the year 
of our Lord, one thouſand ſeven hundred and ſeven- 


was arreſted by the ſaid Charles Jones and Richard 


virtue of a certain precept of our lord the now king; 
called a bill of Middleſex, before then, to wit, in 
| Eaſter term, now laſt paſt, iſſued out of the court of 
our ſaid lord the now king, before the king himſelf, 
the ſaid court then, and ſtill being held at Weſt- 


precept, our ſaid lord, the now king, commanded 


if he might be found in his bailiwick, and keep him 
ſafely, ſo that he might have his body before our ſaid 
lord the king, at Weſtminſter, on Monday next, after 
the morrow of the Aſcenſion, now laſt paſt, to an- 


alſo to a certain bill of the ſaid Milliam, againſt tir 
ſaid Benjamin, for thirty-ſix pounds, upon promiſes, 
according to the cuſtom of 10 

king, before the king himſelf, to be exhibited, and 


cept, which ſaid precept, before the ſaid arroſt, was 
e nl 7277 Wi pr 12: duly 


Saturday next, after the morrow of the holy Trinity, in 
Trinity term, in the fourteenth year of the reign of king. 


2 William White, gentleman, aſſignee of Charles. 
to wit J Jones, Eſquire, and Richard Red, Eſquire, 
form of the ſtatute in ſuch caſe made and provided, 


complains of Benjmain Black, being in the cuſtody of- 
the marſhal of the Marſhalſea of our lord the king, 


of Great Britain, which he owes to, and unjuſty de- 


ty-four, at Weſtminſter, in the county of Middleſex, - 
Red, then being ſheriff of the county of Middleſex, by 


minſter, in the county of Middleſex, by which ſaid 
ſaid then ſheriff, that he ſhould take the ſaid Benjamin, 


ſwer unto the ſaid William, in a plea of treſpaſs, and 


court of our lord the 


that the ſaid ſheriff ſhould then have there that pre- 


155 


156 


king, before the king himſelf, of the cauſe of action 
of the ſaid William, againſt the ſaid Benjamin, in that 


upon that arreſt took bail for the appearance of the ſaid 
Benjamin, at the return of the ſaid precept, according to 


the ſaid Benjamin, afterwards to wit, on the faid 


acknowledged himſelf to be held and firmly bound to 


dhe county of Middleſex, in the ſum of thirty-br 


nxgainſt the ſaid Benjamin, for thirty-ſix pounds, upon 
' promiſes according, &c. to be exhibuted, that then, 


- 


Declarations. ' 


duly marked or indorſed for bail for eighteen 
pounds, by virtue of an | affidavit, before then duly 
made and filed in the ſaid court of our ſaid lord the 


behalf. And whereas the ſaid Charles Jones, and Richard 
Red, ſo being ſheriff of Middleſex, as aforeſaid, ofand 


the exigence of the ſaid precept, and upon that occaſion 


thirteenth day of May, in the year of our Lord, 
one thouſand, ſeven hundred, and ſeventy four, 
aforeſaid, at Weſtminſter aforeſaid, in the county 
aforeſaid, by his certain writing, obligatory, com- 
monly called a bail bond, ſealed with his ſeal, and 
to the court of our lord the king, now here ſhewn 
the date whereof is the ſame day and year aforeſaid, 
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the ſaid Charles, and Richard, then being ſhetiff of 
the ſaid county of Middleſex, by the name of Charts 
Jones, Eſquire, and Richard Red, Eſquire, ſheriffot 


pounds, of good and lawful money of Great-Bri- 
tain, to be paid to the ſaid ſheriff, or his aſſigns, 
when he the ſaid Benjamin, ſhould be thereto after: 
wards requeſted, with a condition to the ſaid writing, 
obligatory ſubſcribed, that if the ſaid Benjamin did 

appear before our ſaid lord the king, at Weſtminite, 
on Monday next, after the morrow of the Aſcenſion, 
aforeſaid, to anſwer unto the ſaid Milliam, in a pla 
of treſpaſs, and alſo, to a bili of the ſaid Million, 


the preſent obligation ſhould be void, and of no 
force, otherwiſe to ſtand and remain in full force, . hat. 
vigour and effect, as by the ſaid writing obligator), Wl to t 
and the ſaid condition thereof, relation being thereto to h 


had, may more fully and at large appear; and uber ſuit 


- 


the ſaid Charles Jones, Eſquire, and Richard Red, 45. 


Eſquire, ſo being ſheriff of the county of Middleſes, CD. 
and as aforeſaid, afterwards to wit, on the third 7 - 
| | 1 85 une, 


l 
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Declarations,” 


June, in the year our Lord, one thouſand, ſeven 
hundred, and ſeventy-four, at Weſtminſter afore · 


at faid William, by then and there indorſing that aſſign- 
1 ment, on the back of the ſaid writing obligatory, and 
id atteſting the ſame, under his hand and ſeal of 
1d office, of ſheriff of the ſaid county of Middleſex, 


in the preſence of two credible witneſſes, accord- 
ing to the form of the ſtatute, in ſuch caſe made 
and provided, as by the ſaid aſſignment, indorſed on 


the exhibiting. the bill of the ſaid Milliam, accord- 
ing to the form of the ſtatute in ſuch caſe made and 
provided, and to the court of our ſaid lord the king, 
before the king himſelf, now here ſhewn, the date 


tion being thereto had may more fully appear; and 
the ſaid William, in fact ſays, that the faid Ben- 
jamin, did not appear before our ſaid lord the king, 
ries at Weſtminſter, on the ſaid Monday, next after the 
'of morrow of the Aſcenſion, in the ſaid condition men- 
fx tioned, according to the form and effect of the ſaid 
JT condition, whereby the ſaid writing obligatory, be- 
ns, came forfeited, and whereby, and by force of the 
ere ſtatute in ſuch caſe made and provided, an action 
nb, WA bath accrued to the faid Milliam, to demand, and 
d have of and from the ſaid Benjamin the ſaid thirty- 


ten BN fx pounds above demended, yet the ſaid Benjamin, al- 


on, tho often requeſted, hath not paid the ſaid thirty- ſix 
lea pouds, or any part thereof, to the ſaid 1 and 
an, Richard Red, or either of them, before the ſaid aſſign- 
pon ment, or to the ſaid Wil iam, aſſignee, as aforeſaid, ſince 


en, the ſaid aſſignment, or to any of them, but he to paß the 
them, 


n0 ſame, or any part thereof to them, or any o 


ce, hath hitherto wholly refuſed, and to pay the ſame 


oo the ſaid William, ſtill refuſes to the ſaid William, 
reto to his damage of ten pounds. And therefore he bring 


” ſuit, &c. | 

4.P. for the plaintiff, N pf. e nine, C Job 

fe, We bor he dofencane, J Petr to profecure 50 

y of (Dis) / C Richard Ree. 


Saturday 


fd, in the ſaid county of Middleſex, at the requeſt, 
coſts and charges of the William, the plaintiff in the 
faid ſuit, aſſigned the ſaid writing obligatory to the 


the ſaid writing obligatory, and duly ſtampt before 


whereof, is the ſame day and year laſt aforeſaid, rela- 


do wit. I Charles. Jones, Eſquire, and Richard Red, 


5 detains from him; that whereas, one Benjamin Blatt 


On bail bond againſt one of the bail. 
Saturday next, oor. the morrow of th hob Trinity, in 
Timity term, in the fourteenth year of the reign ofkins 
George the Third. © "of PG 4 * 
Middleſex, } Milliam Mpite, gentleman, aſſignee of 


Eſquire, ſheriff of the county of Middleſex, accord. 
ing to the form of the ſtatute; in ſuch: caſe made 
and provided, complains of Jonathan Black, being 
in the cuſtody of the marſhal of the marſhalſea, of 
our lord the king, befoxe the king himſelf, of a plea, 
that he render to him thirty-fix pounds of lawful mo- 
ney. of Great Britain, which: he owes to and unjuſtly 


after the firſt day of Trinity term, which was in the 
year of our Lord, one thouſand, ſeven hundred, and 
ſix, to wit, on the thirteenth ay of May, in the 
ef or of our Lord, one thouſand, ſeven hundred, and 
ſeventy-four, at Weſtminſter, in the county of Mid- 
dleſex, was arreſted by the ſaid Charles Jones, Eſ- 
quire, and Richard Red, Eſquire, then and ſtill being 
therif of the ſaid county, by virtue of a certain pre- 
cept of our ſaid lord the now king, called a billof Mid- 
dleſex before, then to wit, in Eaſter term, now laſt paſt, 
iſſued out of the court of our ſaid lord the now king, 
before the king himſelf, the ſaid-court then and ſtill bee 
ing held at Weſtminſter, in the county of Middle- 
ſex, aforeſaid, by which ſaid precept, the ſaid lordthe 
now king, commanded the ſaid then and now ſheriffof 
the ſaid county of Middleſex, that he ſhould take the 
ſaid Benjamin, if he might be found in his bailiwick, 
and 1 him ſafely, ſo that he might have hi 
body before our ſaid lord the king, at Weſtminſtet, 
on Monday next after the morrow of the Aſcenſion 
now laſt to anſwer to the ſaid Milliam of a pla 
of treſpaſs, and alſo to anſwer. to a bill of the ſad 
William, againſt the ſaid Benjamin, for thirty - ſu 
pounds, upon promiſes, according to the cuſtom oſ 
the court of our lord the king, before the king him. 
ſelf, to be exhibited, and that the ſaid ſheriff ſhould 
then have there that precept, which ſaid precept * 
| | e 


* 


cape % . . ee. • d ⅛ oc. . Üÿ. 1 


— 


for eighteen pounds, by virtue of an affidavit, before 
then duly made and filed in the faid court of our ſaid 


action of the ſaid #2tam, . againſt the 1aid: Benjamin, 
in that behalf; And nvhereas the ſaid» Charles Jones, 


of the ſaid county of Middleſex, aforeſaid, of and 
upon that arreſt, took bail for the eee of the 
ſaid Benjamin at the return of the {aid precept, ac» 


that occaſion the ſaid Jonathan, as bail or ſurety 
for the ſaid Benjamin, afterwards, to wit, on the ſaid 
thirteenth day of May, in the year of our Lord, 
one thouſand ſeven hundred and ſeventy-four, at 
| Weſtminſter aforeſaid, in the county aforeſaid, b 
his certain writing obligatory,” called a bail bot 
ſealed with his ſeal, and to the court of our ſaid lord the 
king, before the king himſelf, now here ſhewn, the 
date whereof is the ſame day and year aforeſaid,  ac- 
knowledged hinfelf-to be held and firmly bound to 
the ſaid Charles Jones, Eſquire, and Richard Red, Eſq uite, 
then being ſheriff of the {aid county of Middleſex, by 
the name and deſcription of Charles Jones, Eſquire, and 


ſex, in the ſaid fum of thirty- ſix pounds, of good and 
lawful money of Great Britain, to be paid to the ſaid 
ſheriff or his aſſignee, when he the ſaid Jonathan 
ſhould be thereto aſterwards requeſted, witha condition 
to the ſaid writing obligatory, ſubſcribed, that of te 


at Weſtminſter, on the ſaid Monday! next after: the 


in a plea of treſpaſs, and alſo to a bill of the ſaid 
William, againſt the ſaid Benjamin, for thirty- fix 
pounds, upon promiſes, according, &c. to be exhibired, 
that then, that their prefent obligation to be void, and 
of no force, hain 

vigour, and effect, as by the ſaid writing obligatory, 
and the faid condition thereof, relation being thereto 
had, may more fully and at large appear. And whereas 


lo being ſheriff of the ſaid county aforeſaid, after- 


the ſaid arreſt was duly marked or indorſed for bail, 
lord the king, before the king himſelf, of the cauſe of 


Eſquire, and Richard" Red, N to being fherif 
© 


cording to the exigence of the ſaid precept, and upon 


Richard Red, Eſquire, ſheriff of the county of Middle- 


faid Benjamin, did appear before our ſaid lord the Lias, 8 
morrow of the Aſcenſion, to anſwer the ſaid Vi liam 


to ſtand and remain in full force, 


the ſaid Charles Jones, Eſquire, and Richard Red, Kſquire, 


. wards, 7 


' 
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- Eounty aforeſaid, at tle requeſt and charges of the 
aid Milliam, the (Tram in the ſaid; ſuit affigned; 


of our Lord, one thonſand ſeven hundred and ſeven: 


then and there indorling that aſſignment; on the 


wards, to wit, on the third day of June; in the yet 
ty-four; aforeſaid, at Weſtminſter aforeſaid; in the 


ligatory, to the faid ' Filliam; 


3 


the ſaid writihg o 


back of the ſaid writing obligatory; and atteſting the 
fame under his hand and ſeal; of office of ſheriff of 
the ſaid county of Middleſex, in the prefence of two 
creditable witneſſes; as by the faid aſſignment in- 
dorfed on the ſaid writing; / obligatory and duly 
ſtampt, before the exhibiting of the bill of the ſaid 
Miilliam, according to the form of the ſtatute in 
fuch caſe made provided, and to the court of our faid 
lord the king; before the king himſelf; now herr 
Ihewn; the date whereof is the ſame day and yeat 
aforeſaid; relation being thereto had, more fully ap- 
| uk ben the ſaid Milliam in fact ſays, that the fail 
Benjamin did not appear before our faid lord the king; 
on the ſaid Monday next after the morrow of the iſh 
Aſcenſion, in the ſaid condition mentioned, accard- in 
ing to the form and effect of the ſaid condition, hi 
whereby the ſaid writing obligatory became forfeited, With 


> ty © e = > wm, , we... 
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whereby, and by force oſ the ſtatute in ſuch caſe 10 


made and provided, an action hath accrued to the 
faid Wilkam, to demand and have, of and from, the Nn 
ſaid Jonathan, the ſaidthirty- ſix pounds above demand- do 


ed, yet the ſaid Jonathan, — . often requeſted, 


Bath not yet paid the ſaid thirty-ſix pounds, or am an 
rt thereof to the ſaid Charles Jones, Eſquire/-and i 
ichard Red, Eſquire, or either of them, before the (aid it 


affignment, or to the ſaid: Milliam, aſſignee as afore- he 


aid, ſince the ſaid aſſignment, or to any of them, but he 
he bee the ſame, or any part thereof to them, or 

any of them, hath hitherto wholly refuſed, and ſtil ut 
refuſes to pay the ſame to the ſaid: William his damage he 
of ten pounds. And thereforshe brings ſuit, &c. 7 


A. B. for the — : 1 1 John Des 
| | Pledges to proſeute, and dell 
Er ee, 15 1 1 | Richard Rue 


295 ; | Et: I dy 
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Hilary term, in the twenty-third year of the reign of king 
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wadeſex,) Nellen I bits complains of Benjamin Black = = 
to vit. drink mene eee the marſhal. of the | 

Marſhalſea of our lord the now King, W the king 

himſelf, or that the ſazd Benjamin, on the firſt da 

of January, in the year of our Lord, one thouſand 

ſeven bundradend eight three, with foree atid arms, 

to wit, with ſwords, ſtaves, and ſticks, broke and en- EO 

tered the meſſuage or dwelling houſe of the fait 

in William, rune, g and being in the pariſh. 

id of Saint Margaret, being within the liberty of Weſt- 

re Wſſiminſter, in .net of Middleſen aforeſaid; ths | 

at doors thereof being then and there ſhut, locked, and 

p- fastened; and then and there made à great noiſe, 
diſturbance; and affray, in the aid houſe, and kept 

ind continued in the ſaid houſe, making and conti- 

nuing ſuch. his noiſe, diſturbance, and affray theres 

in for a. long time, to wit, for the ſpace: of twelve 

hours then next following, and theftby then and 

there greatly diſturbed and diſquieted the faid: 2 0 | 

am, in the peaceable owe ſſeſnon, uſe, Ot 

pation, and enjoyment of his ſaĩd houſe: and then V 

and there broke to pieces, ſpoiled, and deſtroyed, the 

doors, to wit, fix doors of the ſaid M alliam, of a 

jarge value, to wit, of the value of ten pounds, then "x 

and there axed to the ſaid houſe ; and the locks, to 

It, fix locks of the ſaid William, of à large value, to 

wit, of the value of forty ſhillings,” to tlie ſaid doors, 

in and there reſpectively affixed, and with which ' . 

he faid doors were then and there reſpectively lock - 

d and faſtened; and than and there ſtaid and conti- 

ued in the ſaicdl houſe for a long time, to wit, from 

hence until the day of exhibiting the bill of tile ſaid 

ſiliam, and without the leave or licence; and againſt 

he will of the ſaid Milliam, and then and there ex- 

clled, put out, and amoyed the ſaid! Miiliam from 

he poſſeſſion. and occupation thereof fora long time 

o wit, for and during all the time aforeſaidꝭ and other 


* — 
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be brings ſuit, &c. 15 | 
2 B. forthe plamtiff, 7 . to profeca®® J Tot" Dee, 


ſhop and dwelling houſe of the ſaid Milliam, in the 


ſaid William, and during all that time made a gen 
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wrongs to the ſaid YYilliom, then and there did again 
the peace of our ſaid lord the king, &c. to the ſaid 
. Wilkam, his damage of fifty pounds. And therefor 


C. B. for the defendant. 


[Triſpaſovi a am )* Richard Ros 

. 1 + Treſpaſs, afſeult, and falſe imprifotiment. | 
Trinity term, in the twenty-third year of the reign of li 
e Gere Ties ole 
. Nilliam White complains of Benjamin Blah ; 
. I being in the cuſtody of the marſhal of the ˖ 
 Marſhalſea, of our lord the king, before the king him: 

| ſelf, for that the ſaid Benjamin, on the firſt day of April, Will 
in the year of our Lord, one thouſand feven hundred ; 
and eighty-three, with force and arms, to wit, with | 
words, ſtaves, and ſticks, broke and enterered the 


paniſh of Saint Mary Matfelon, atherwiſe White 
Chapple; in the county of Middleſex. aforeſaid, and 
there ſtaid and continued for a long time, to wit, for 
the ſpace of fix hours then next following without 
the licence and conſent, and againft the will of the 


Sn 


— 


noiſe, diſturbance; and aàffray therein and kept and 
continued ſuch noiſe, Aden and affray there 
in, for and during all that time and during all thit 
time greatly diſturbed and diſquieted the ſaid lian 


and his family, in the peaceable and quiet poſſeſfon, 
uſe, occupation and enjoyment of the {aid houſe and | 
ſhop, and then and there, in the faid houſe and ſhop n 
with force and arms aforeſaid made an affault 1 | 
the ſaid William and beat, bruiſed; wounded. and ii ia 

treated him, ſo that his life was thereby in grey 
danger, and then and there impriſoned him ad m 
kept and detained him in priſon there, for a long . 
= of time, to wit, for the ſpace of twelve hom ſt 


— 


t 


next following, without any reafonable or Ph 


Dale ? 


. 


toms of this realm, and againſt the will of the 
Witlam, by means whereof the faid Millan Was, 
ring all that time, rendered unable to tranſact; low, 


jamin, afterwards, to wit, on he fame day and 


ſaid, with force arid arms, to WH with ſwords, ſtaves, 


William, and then and there beat, bruiſed,” wounded, 
and ill treated him, ſo that His life was thereby i 
great danger, and then and there impriſoned N. 
and kept and detained him in priſon there, for a 
long time, to wit, for the ſpace of twelve hours Sep 
next following, without any reaſonable or probable 
cauſe, and other wrongs to ie faid Wi lliam, then and 


wherefore che faid William faith that he is injur 
and hath' ſuſtained damage to the value of fo 
pounds. And therefory he brings . 


5 , 422 MP 1 ein. com. - 
. George the This >. 


Black, being in the cuſtody of the _ 
mal of the rae Wer 55 our lord the 3 kin 
bore the king himſelf, for that whereas the 5.85 Beni 
Jamin, on the firſt day June, in gh ear of our ur Log 
one thouſand ſeveh hundred and ei ty two, at 
rp in the ſaid county of 725 dex, with — 
and arms, made an aſſault u White, then and 


abi Saf whatever, contrar to the laws 8 4 n id; p ul | | 


or carry on his lawful trade and. buſineſs there in his 
ſaid houſe and hop; And alſo for that the ſaid, Ben. 


aforeſaid; at the place aforeſaid, in the county forg= 


and licks; made another affault. 155 n the ſaid 


there did; to the great damage of the ſaid William, - 
and againſt the peace of our ſaid lord the now 5 | 


B. for the in FA l + John De, l 1 
2 for r. e 3 . — 
ee . EE 


7 ul nt in the twenty-third year . the reign n of win | 


| 0 wa, ir liam White complains. "of 3 


ſtill the wife of the * Nn. "OT and ſeduced, ras 
viſned 


Aumbe, e with, Nee DYE rn 
| Knew th the ſaid Jau, Pay took. and led 5 1 5 
15 ſo being the 925 of the ſaid 175 rom the 


d Wi 170 Kept 15 detained th ane, the 
Fife of the faid , 5 fr om the {ai I | fo ; for 2 
long time, to 755 m the ſaid firſt, day of June 
aforeſaid, untif the E) chibiting of the bill of the ſaid 
" William, whereby the! 1d Wi Jon, durin all the time 
| Pr pear there loſt, and was deprived d of the benefit 
| d ſervice, and the aid, "Fells wſhip comfort, coun- 
[7 and affiſtince of his ſaid i; 5 0 which be 
"ought, during all that time, to have had and enjoyel 
tt, his ſaid Wife: And alſo for that the ſaid Ben 
on the ſaid firſt day of June,; in the) Year, of our 1525 
zone thouſand Nen bh! ndred and eighty-two, afore- 
aid, and on divers other days and times, between 
that day and the day of the exhibiting of the ſaid bil 
"of the a William at Weſtminſter aforeſaid, in the 
count 9800 5 0 n with forc n arms, aſſaulted 
id Jane, the n. and till being the wife of 
Wal Wilkam and there beat, ſeduced, ravithed, de- 
bauched, deflowered, Jay with, and carnally knew her 
the ſaid Jane, and took, led, and carried away her the 
ſaid Jane, ſo being the. wiſe of the. faid . Man, toge- 
ther with the goods and chattels, follow in to wit, twen- 
ty caps, twenty ſhifts, twenty pair of ſtockings, twenty 
pair of ſhoes, twenty aprons, twenty petticoats, two 
pair of ſtays, 1 handkerchiefs, 2 ya pair of 
ruffles, twenty pair of ſhift ſleeves, twenty gowns, fir 
hats, three cloaks, prot mantles, three ſcarves, three 
: bonyets, ten pair of ſheets, ten pair of *pillowbien, 
fix table cloths, twenty napkins, twenty towels, and 
two hundred ounces of wrought plate of the {aid 
Hlliam, of the value of two _ d pounds, then 
2 there oel and kep fe Fl letained. the ſaid 
| - Fane; ſo being the wife * Rid Milian, from the 
laid Milliam, for a 161 e, to wit, from thence 
| veil the exhibiting of ef bit of the faid Mllan 
und convertediand diſpoſed of the {aid goods 151 chate 
tels to his own uſe, whereby the faid William, dut- 
ing all the time aforeſaid; loft and was "deprived | 
| the benefit and * ind the 2 fellowſhip, 15 


fort, . 3 = ot Rane of Io ike; 11 
which he Wh duri 0 all that time, 195 have had 
and enjoyed with his faid wife: Aud alſo. for that * 
ſaid Benjamin, on * faid firſt, day of Innes in the 
year, aforeſaid, with force and axms, aſſaulted the 
leid Jane, then and. Ai being the wife of the ſald 
William, and took, 1 and 1 away — 
Jane, ſo being the wil 1 the ſaid #5 7 and k 
and detained the ſaid. Jet e e ſo being the wife of 


faid William, from the. ſaid 4 5 for a long time, 
to wit, from thence until the exhibiting of the bill 
of the ſaid William, whereby the ſaid: Mflliam, during 


all that time, loſt, and was deprived of the ſervice, 
aid, fellowſhip, comfort, council. 1 and aſſiſt- 
ance of his ſaid TS; and which he, during all that 
time, ought to have had and s and 8 

BR: and would have had and enjoyed with his faid 
wife, and other wrongs, then, and there did to the 
faid William to great 7 Rh of the ſaid;1/illiam, and 
againſt the peace of our lord the now king; where- 


fore he ſays he is injured, and hath damage to the 


value of two and e Therefore Le we 
ſuit, &c. 1 | tet 8d ; 
t, | ; , 
1.3. forthe hint Jam Doc, 
C.D. forthe lebenden. . n kee . eee. 
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4 king George the 


Middleſex) 22 Ran 72 Bite, com in de: Ho 
n ? Black, being 'in the eee of 8575 [ova 
ſhal of the was To ig of our ford tlie King, be ore. 
the king himſelf, of a plea, that he render to — 


* 
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faid Vi liam ten po ound of lawful money, of 


0 — he owes to'and-unjuſtly ctaihs Fom 


him 
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Him, for that whereas the ſaid Milliam, heretofere is | 
Wit, in Eaſter term; th the fixteenth' year of the 
reign of our ſaid lord the how 1 in the court df 

dur ſald lord tlie king, before the ki 
faid court then and ftill being held at Weſtminſter, 

n the county of Middleſex, By the confideration and 
2 of - the ſaid court, recovered againſt tie 

that the faid Benjumin, did _not proſecute his bill 


femaining if 
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ug himſelf, the 


Benjuniin, thirty-three ſhillings, and fixpenct for 


-agaiiiſt the ſaid William; in à certain plea of treſpaſ; 
Againſt the faid William, then lately brought in the 
faid court, at the ſuit of the ſaid Benjamin awarded 
to the fid William, and with his aſſent, according to 


che form bf the ſtatute, in ich caſe ade and pro: 


vided; by the faid court; ordered for his coſts and 
"charges; by Him lald out, in and about his defence, 
in that behalf, wheresf the ſid Bhnjemin; hath been 
. convited, as by the record ind proceeedings thereof, 
; the ſaid court of our ſaid lord tlie king, 
before the king himſelf, at Weſtminſter; ace 
may mote fully and at large appeat, which faid judg- 
ment ſtill remains in its fil forte: ſtrength, and 
effect, not reverſed, vacated, ſet afide; made void, 
paid off; ſatisficed, cancelled or diſcharged, ind tit 
Eis William hath fiot yet obtained any execution of 
the judgment, whereby an action hath accrued, to 
the ſaid William, to demand and have of, and from 
the ſaid Benjamin, the ſaid ſum of thirty-three ſhillings 


and ſix pence, parcel of the ſaid ſum of ten pounds, 
above demand. And wheress We ſaid Benjamin, on 


the firſt day of June, in the ſixteenth year, aforcſaid, 
at Weſtminſter, aforeſaid, in the county of Middle- 


ſex, aforeſaid, borrowed of the ſaid William, the ſum 


of eight pounds, fix ſhillings, and' fixpence, reſidue 
of the fall ſum of ten pounds, to be paid to the ſaid 


William, whenever he the ſaid Benjamin, ſhould be 


' thereto afterwards requeſted, yet he the ſaid Benjam'n, 


5 7 often requeſted, hath not yet paid the fad 

"ſum. of ten pounds, or any part thereof, to the ſaid 
William, but he to pay the ſame to the ſaid William, 
"hath hitherto wholly refuſed, and ſtill refuſes to 1 


. 


heretofore tg 


ASN 2 wm com 


Tarrga rr 


"0% SS” Gals CY ww who  FT'y SE. wm 4 a . IS ; 


* 


A 4 


l. for the plaintiff, 
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he brings ſuit, Kc, + 


C. B. for the defendant. 
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Fon words ſpoken againſt a woman. 


' © king George the Thirds. 4 


2 Mary Vhite complains of John Black being 
io wat. Jin the cuſtody of the marſhal of the Mar- 
ſhalſes of our ſovereign lord the king that now is, 


before the king himielf, for that whereas the ſaid 
Mary is a good, true, faithful, and honeſt ſub- 
je&, of this kingdom, and as fuch a good, true, faith- 


ful, and honeſt ſubject, hath always carried, govern- 
ed, and behaved: herſelf, and hath always been ta- 
ken, held, and reputed by all her friends, neigh- 


bours, employers, dealers, and correſpondents, and 


other good and worthy ſubjects of this kingdom, to 
be a woman of g name, fame, credit, and re- 
putation, and hath for all her life time paſt hither- 


to, lived and continued free, and wholly unſuſpe&- - 


ed, of and from all manner of theft, robbery; 


fraud, deceit, . falſehood, and whoredom, and every 
ſuch hurtful crimes ; And whereas the ſaid Mary now - 
deth, and for divers years laſt paſt, bath lived by 


her care, labour, and induſtry, without any whore- 
dom, theft, robbery, falſity, fraud, or deceit, by 
means whereof the faid Mary not only defervedly 
obtained and acquired to herſelf the benevolence, 
good opinzon, and credit, of all her dealers, friends, 


and employers, and other worthy ſubjects of this 


kingdom, with whom ſhe hath been concerned, but 


alſo gained by great gains and pro- 


fits, in her employment and buſineſs and aforeſaid, 
the comfortable ſupport of herſelf, and to the great 


* 
* 
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fad William, his damage of ten pounds, Therefore 
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Aahtens. 


increaſe of her riches; neverth;leſs the ſaid July | 

| being not ignorant of the matters "aforeſaid," bu 
greatly envying the happy ſtate and conditi- 
on of the ſaid Mary, pet | F and ma- 


* * 


| kcjouſly intending to. hurt, degrade, and injure the 
name, fame, eſtate, and reputation of her the (aid | 
Mary, in her employ and buſineſs aforeſaid, and to 
bring her into, this miſtruſt of the ſubjects of this 
kingdom, and inta the ſcandal, diſgrace, infamy, and 
danger of loſing her goods and chattels, "gar and 
7 and alſo the loſs of her life by the laws of 
of this kingdom againſt. ſuch fort of malefactors, and 
to make his majeſty's ſubjects defiſt from employi 
her, the ſaid. Mary, or in any other manner dealing 
With or employing the ſaid Mary, in her buſineſs an 
employ. aforeſaid, or otherwiſe, and that they ſhould 
deem her ve of theft, robbery, fraud, deceit, and 
whoredom, and to bring her, the ſaid Mary into the 
ſuſpicion thereof, on the twenty: fourth day of ſune, 
in the year of our Lord one thouſand ſeven hundred 
and eighty two, at London aforeſaid, in the pariſh 
of Saint Mary le Bow, in the ward of Cheap, theſe 
falſe,  feigned, wicked, ſcandalous, and opprobrioui 
words,. of and concerning the ſaid: Mary, in the pre- 
ſence and hearing of ſeveral of the ſubjects of. our 
lord the now king. then and there being, did falſely 
and maliciouſly ſpeak, pronounde, and with x loud 
voice publiſh, to wit, you (meaning the ſaid Mary) 
ſtole a watch; and the ſaid John, out of his further 
malice againſt the ſaĩd Mary, and falſely, maliciouſly, 
and wickedly.contriving, and intending, to bring tbe 
ſaid Mary, into further ſuſpicion and Laangel of the 
ſaid , crimes of theft; robbery, fraud, aud deceit, and 
to bring the ſaid Maty.into. further danger, and loſs of 
her good name, fame, credit, and reputation, as be- 
ing guilty of theft, robbery, fraud, ang deceit, and 
into the ſuſpicion and ſoandal of all her employers 
and correſpondents, and the danger and forſeiture of 
her goods and chattels, lands, and tenements, and 
allo tba lofcel life, afterwards, to wit, on the ſame 
twenty fourth day. of June, in the ſaid year of out 
Lord one thouſand ſeven hundred and ©. ogg 
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ary) are a thie 
atch that the ſai 


aid Mary, 
aving, an 


e ſuſpi 


us nd ſeven hundred and eighty-tvo, at London 
atorefaid, in the pariſn and ward aforeſaid, 2 


a 


ſeyen hundred and r at London aforeſaic | 
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in dhe pariſh and ward afdrefaid, theſe other fil, 
feigned, wicked, ſcandalous, and opprobrious words, 

of and concerning the ſaid Mary in the preſence and 
hearing of ſeveral of the ſubjects of our faid ſovereign 

lord the nowking, did falfely, malicioufly, and wick. 

eUly, ſpeak, pronounce, and with a loud voice publiſh, 

t6-wit,' ſhe (meaning the ſaid Mary.) ſtole a watch, 

_ (tneaning a filver watch that the faid John pretended 

he had loft); And the ſaid John, out of his further 

_ malice againſt the ſaid Mary, and falſely, maliciouſy, 

and wickedly contriving, and intending,' to bring the 

ſaid © Mary into further ſuſpicion and icandal of the 
ſaid crimes of theft, robbery, fraud, and deceit, ant | 

ts bring the ſaid Mary into further danger, and loſs of 

her good name, fame, credit, and reputation, as be- 

ing guilty of theft, robbery, fraud, and deceit, and 
into the ſuſpicion and ſcandal of all her employen 
and correſpondents, and the danger and forfeiture of 
_ her goods and chattels, lands and tenements, and alſo 
the loſs of her life, afterwards to wit, on the fame 
twenty-fourth day of June, in the ſaid year of ou 
Lord, one thouſand ſeven hundred and eighty-two, 
at London aforefaid, in the pariſh and ward aforeſaid 
theſe other falſe, feigned, wicked, ſcandalous, and op- 
a 8 words, of and concerning the ſaid Mary, in al 
the "preſence and hearing of ſeveral of the ſubjects of Wil * 
dur ſaid ſovereign lord the now king, did falſely, malici- iſ . 
ouſly, and wickedly, ſpeak, pronounce, and with a loud | 
Foce 3 to wit, you, (meaning the faid Mary] at 0 

a thief, and was privy to the ſtealing the watch, (mean- 

ing a ſilver watchthe faid John, pretended to have loſt): Wl © 
And the ſaid John, out of his acer malice againſt A 
the faid Mary, and falſely, malicioufly, and wickedy 
contriving, and intending, to bring the ſaid Mary in. 
to further fuſpicion and feandal of the faid crimes of 
whoredom, theft, robbery, fraud, and deceit, and w 
bring the ſaid Mary into further danger and loſs of 
her good name, fame, credit, and reputation, as bo. 
ing guilty of theft, robbery, whoredom, fraud, and 
deceit, and into the ſuſpi and fcandal of all he 
| 1 and correſpondents,” and the danger and 
e „ „ men 


„ BY Wh wie Oo wa 


% 3 . 76 © $6,060 r R EDEN i; 2c H-S af AER I Ss 
; * 


Feen oy hon paw , we mays WS ng ot Wes, hay 


I Ot 


— 
. 


g 
4 


4 
=_ 
4 
* 
LF 
5 
1% 
＋ 
91 
+; 
3 
[8 
; 

M4 
B 
{ 
3 
. 
"3 


+ 


ens, arid fle de Loſs ot et Mer ber 


and ward aforeſaid, theſe other falſe, feigned, w 


ſcandalous, and opprobrious words, of and concern- - 
ing the ſaid Mary. in the pe cull” Hearing or | 
ſeveral of the ſubjects of our faid* ſovereign lord . | 


now king, did falſely, maliciouſly, and wickedly, 
ſpeak, pronounce, ahd with a loud voice publiſh, t 
wit, you (meaning the faid Mary) keep à bawdy- 


dards, to 
wit, on the ſame twenty- fourth day of June, in the g 
ſaid year of our Lord;* one thouſand ſeven hutidred 
and eighty-two, at London aforeſaid, in the = | 
cked, 


houſe, and harbour' nothing but whores and rogtes 


in your houſe, (meaning that che ſaid Mary kept a 


houſe to entertain looſe and diſorderly perſons) ; by 
means of er, and publiſhing of Which fald 


ſeveral falſe, feigned, wicked, ſcandalous, and oppro- 


brious words, of and concerning the ſaid Mary, He 


is not only greatly hurt and ſcandalized in her goo 


name, fame, credit, and reputation, in which the Hep 


lived, but divers of her employers,' and cotrefpon- : 


dents, and other the ſubjects of our lord the now 


king, giving heed and credit to the ſaid ſeveral falſe, _ 


robrious words, 


feigned, wicked, ſcandalous, and op 43 
eem and abhor- 


have held the ſaid Mary in great di 


rence, and have deſiſted and refuſed to employ het, | 
and ſhunned all converſation and dealings with 15 | 
diſ- 


and the faid, Mary thereby is brought into great 

honour, ſhame, and diſeſtegm, and the faid Mary 
hath been obliged to lay out and expend divers ſums 
of money to manifeſt her innocence; 'wherefore the 


ſaid Mary ſaith, that ſhe is injured, and hath ſuſtain- 


ed damage to the value of two hundred pounds. 
And therefore ſhe brings ſuit, cc. 


4. B. for the plaintiff, 1 ſl DEFY 4 - | fy AD 
C.D. for the defendant, f Pleage- to proſecute 7 _ and” 
Soi ns ot 10 


{ 
\ ? 
? 
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2 Declarations. 

Her pradtifing as an_{ttorney, without being admitted, | 

2 | * 85 * 78 1 ae oy 95 . ; | | 

| Wedneſday next, after the morrow of faint Martin, 7, 

Vi term, in ibe eleventh year of the. reign of ting 
„ George the Bin Loot be | 


of 


2 2 0 


| . Glouceſterſhire, } Hilliam M bite complains of Benjamin 
et. 7 Zlact heing in the cuſtody of the mar. 
dual of the Marſhalſea, of our lord the now king, be. 
fore the king himſelf, in a plea, that he render und 
the ſaid Milliam, two — 45 and fifty pounds of 
Jawful money of Great Britain, which he owes to and 
unjuſtly detains from him, for that the ſaid Benjanit 
not regarding the ſtatute in ſuch caſe made and pro- 
A nor fearing the penalty therein contained, after 
the making of a certain act of parliament made at 
 _, Weſtminſter, in the ſecond year. of the reign of our 
late ſovereign lord George the Second, late king of 

_ GreatBritain, and intituled, an act for the better regu: 
lation of attornies, and ſolicitors, and after the fl 
day of December, in the year of our Lord, one thoy- 
fand ſeven hundred and thirty, mentioned in that ad, 
and during the continuance of that act, and before 
the exhibiting of the. bill of the ſaid: William, to wit, 

on the ſecond day of November, in the eleventh year 
of the reign of our lord the now king, at Winter- 
bourne, in the ſaid county of Gloyceſter, did unlaw- 
fully in his own name, act as a ſolicitor, in his ma- 
jeſty's court of chancery, the ſaid court of chancery 
Then being held at Weſtminſter, in the county df 
Middleſex, in à certain cauſe or ſuit then depending 
in that court, between John Back complainant, and 
Mary Banks, Charles Banks, and: Robert Banks, de- 
fendants, in proſecuting and carrying on the faid 
cauſe or ſuit on the part and behal of the ſaid Joh! 
Black, and as his ſolicitor in that cauſe, for and in 
expectation of gain, fee and reward, to be therefore 
payable and paid to him, he the ſaid Benjamin, not 
being then, nor having been at any time before then 
admitted and inrolled an attorney of any of the courts 
of law, or ſolicitor of any of the courts of equity, 
mentioned in the ſaid act, according to the dire jou 
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of that act, and as required by that act, againſt che 
form of the ſtatute in ſuch caſe made and provided, - 
whereby and by force of the ſaid act, the ſaid Bema= 
nix forfeited for his ſaid ofence, fifty pounds, ane 
be and by. forge of the ſaid act, an action hath - 
accrued unto the ſaid William, to demand and have 
of the ſaid Benjamin fifty pounds ſo forfeited as ae - 
fad, parcel of the ſaid two hundred and fifty pounds 
above demanded; And the ſaid MHilliam further ſays - 
that the ſaid Benjamin not regarding the ſtatutes ig 
ſuah caſe made aud provided, nor fearing the penal- 
ties therein contained, after the making of the afore- 
ſaid act of parliament, of the ſaid ſecond year of the 
reign of our ſaid, late lord George the Second, late 
king of Great Britain, and, during the continuance 
of the ſaid act, and after the ſaid firſt day of Decem-- 
ber, in the year of our Lord one thouſand ſeven hun- 
dred and thirty, mentioned in that act, and during 

me continuance of that act, and before the exhibit- 
H ing of the bill of the ſaid Milliam, to wit, on the ſe- 
ou- cond day of November, in the eleventh year of the 
iQ, reign. of our ſaid lord the now king, at Winterbou 
ore. aforeſaid, in the ſaid county of Glouceſter, did un- 
vit lawfully in the name of Edward Evens, Eſquire, act 
ear as a ſolicitor in his majeſty's ſaid. court of chancery, 
ter- the ſaid court of chancery then being held at Weſt. 
Wa minſter in the faid county of Middleſex, in a cer- 
wy tain other cauſe or ſuit then depending in that court, 
ery between the ſaid, Jahn Black complainant, and Mary 
of Banks, Charles Banks, aud Robert Banks, defendants, ' 
ing in proſecuting and carry ing on the ſaid laſt mention- 
nd ed cauſe or ſuit, on the part and behalf of the ſaid 
de- John Black, and as his ſolicitor in that laſt mentioned 
ald cauſe, for and in expectation of gain, fee, and re- 
ohn ward, to be therefore payable, and paid to him he the 
in bid Benjamin, not being then nor having been at any 
ore time before then admitted and inrolled an attorney 
zot of law, or a ſolicitor of any of the courts of equity, 
en mentioned in the ſaid act, according to the direMons 
rts of the ſaid act, and as by that aff required againſt 

caſes made and'pro- 


rr. Bl the form of the faid 48, in 5 0 
"ns Wl "ded, whereby, and by force of the ſaid act, the ſaid 


2 & 
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3 Declarations. 
Benjami ited by his faid laſt mentioned offenct 
other fifty pounds, and whereby, and by force « 
the ſaid act, an action hath accrued unto the ſaid 


- Wiiam, to demand, and have of the ſaid Benjamin, 
the faid laſt mentioned ey ounds, forfeited, a, 
laſt aforeſaid, other parcel o the 
and fifty pounds, above demanded; and the faid 


+ ſaid two hundred 
Willkam, further ſays, that the ſaid Benjamin, not 


15 ng the ſtatute in ſuch caſe made and pro. 
vide 


d, nor fearing the penalties therein contained, 


after the making of the aforeſaid act of patlu - 


ment, of the ſecond year of the reign of our ſaid 
late lord George the Second, late king of Great Bri. 
tain; and after the firſt day of December, in the 


year of our Lord, one thouſand, ſeven hundred and 


thirty, mentioned. in that act, and during the con- 
tinuance of that act, held before the exhibiting 


of the ſaid bill, of the ſaid William, to wit, on 
the twenty - ſixth day of October, in the eleventh 
year of the reign of our lord the now king, to wit, 


at Winterbourne, aforeſaid, in the faid county of 


"Glouceſter, did unlawfully in his own name, fue, 


and | + yea out of his majeſty's court of e 
the ſaid court of chancery then being held at Wet 


- minſter, in the county of Middleſex, a certain writ 


of our ſaid lord the now king, called a recordart 140 
cias loquelam, directed to the then ſheriff of the faid 
county of Glouceſter, for his recording of a certain 


plaint, then depending in the ſaid then ſheriffs coun- | 
ty court, between the ſaid Filliam White, plaintiff 


and one Bartholomew Brown, defendant, in a pla 


of taking and unjuſtly detaining of the cattle of the 


ſaid William, and the ſaid ſheriffs having that record 


before his 00 Juſtices, at Weſtminſter, in fifteen 


days of Saint Martin, then next following, on the pan 
and behalf of the faid Bar tbolomeio, and as his attor- 
ney for, and in expectation of gain, fee and reward, 
to be therefore payable and paid to him the ſaid Ben- 


erde he the faid Benfamin, not being then, nor 
having been at any time before then admitted and in · 


rolled an ain of any of the courts of law, or 2 
ſolicitor of any of the courts of equity, mentioned - 


- 


'Declaratiotts. 


and as required by that act, x0 inſt the form of the 
ſtatute in ſuch eaſe made and provided, whereby, 
and by force of the ſaid act, the ſaid Benjamin, ſor- 
cited for his ſaid laſt mentioned offence other fifty 

pounds, and whereby and by force of the ſaid act, am 
a ion hath accrued unto the ſaid William, to demand 
and have of the ſaid Benjamin, the ſaid fifty pounds, 
ſo forfeited, as laſt aforeſaid; other parcel of the faid: 
two hundred and fifty pounds, abdve demanded ; and 


not regarding the ſaid ſtatute in ſuch caſe made and 
provided, nor fearing the penalties therein contained, 
after the making of the aforeſaid act of parhament, 
of the ſecond year of the reign of our ſaid late lord 
George the Second, late king of Great Britain and 


and after the firſt wy of December, in the year of 
our Lord, one thouſand, ſeven hundred and thirty, 
mentioned in that act, and during the continuance 
of that act, and before the exhibiting of the bill of 
the ſaid William, to wit, on the twenty-fixth day of 
Otftober, in the eleventh year of the reign of our ſaid 
lord the King, to wit, at Wniterbourne, aforefaid, in 
the faid county of Glouceſter, did unlawfully ſue, 
and proſecute out of his majeſty's court of chancery, 
the ſaid court of chancery, then being held at Weſt« 
minſter, in the ſaid county of Middleſex, a certain 
other writ of our ſaid lord the now king, called 2 
recordari” facias loquelam, directed to the then ſheriff 
of the ſaid county of Glpuceſter, for his the ſaid then 
ſheriff's cauſing to be recorded in his full county, 
a certain plaint, then depending in the ſaid then 
ſheriff's county court, of the ſaid county, between 
the ſaid Milliam White, plaintiff, and the ſaid Bar- 


unjuſtly detaining of the cattle of the ſaid William, 


fore his now majeſty's juſtices, at Weſtminſter, in 
fifteen days, of Saint Martin, then next following, 
on the part and behalf of the ſaid Bartholomew, and às 
his attorney, in that laſt mentioned cauſe, for and in 


the ſaid aft, according to the direckions of that act, 


the ſaid William, further ſays, that the ſaid Benjamin 


tholomew Brown, defendant, in a plea of taking and 
and for the ſaid then ſheriffs having that record be- 
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during the continuance of the ſaid act of parliament; 
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© 20S 1 5 | 2 
ctation of gain ſde, and reward, to be therefbis 
payable and paid to him, the ſaid Benjamin, he the 
25 25 Benjamin, not being then, nor having been at 
any time before then, admitted and inrolled an at- 
7 torney of any of the courts of law, or a ſolicitor of 
any of the courts of equity, mentioned in the faid. 
add, according to the directions of the ſaid act, and 
as by that act was required, againſt the form of the 
ſtatute; in ſueh caſe made 2nd provided, whereby, 
audby force of the ſaid act, the ſaid Benjamin, for- 
feeited for his ſaid laſt mentioned offenge, other fifty, 
pounds; and whereby, and by force of the ſaid ad, 
angaRtion bath accrued to the ſid. Malliam, to demand. | 
and have of the faid Benjamin, the, ſaid fifty pounds; 
o forfsited, as laſt aforeſaid, other parcel of the faid 
ſum of two hundred and fifty pounds; above de- 
manded, and the ſaid William, further faith, that the 
fad Benjamin; hot regarding the ſtatutes, in ſuch 
caſe made and ptovided; nor in the leaſt fearing the 
penalties therein contained, after the making of the, 
aforeſaid act of parliament, of the ſaid ſecond year of 
the faid late king George the Second, and daring the 
continuance of that act, and after the making of a 
trertain other act of parliament, made at Weſtminſter 
eforcſaid; in the twelfth year of, the reign of the 
ſaid late king George the Second, aiitituled; an act 
for cotinuing the ad made in the eighth year of tiw 
reign of her late majeſty queen Ann, to regulate the 
price and aſſize of bread, and for continuing, ex- 
plaining and amending the act made in the ſecond 
year of the reign of his preſent majeſty, for the bet- 
er regulation of attornies and ſolicitors, and aſter the 
twenty fourth day of June, in the yeär of our Lord 
- one. thlonſand, ſeven hundred and thirty-nine 
ian the ſaid act of the ſaid twelfth year of the faid 
late king George the Second mentioned, and du- 
Fm eee e of that laſt mentioned act, and 
fote the exhibiting of the ſaid bill of the ſaid Mil. 
lam, to wil, oh the ſeventh day of November, in 
the eleventh year of the reign of our lord the now 
king at Glouceſter aforeſaid, in the ſaid county of 
- Glouceſter, unlawfully and againſt the form and et- 
ect of the ſaid act of the ſaid twelfth year of the 
5 5 . reign 


\ 
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Declarations. | 


in the county court of the then ſheriff of the county 


of Glouceſter, there then held, did defend a certain 


action, then depending in the ſaid county court, at 
the ſuit of the ſaid William, 5 10 the faid Bartholomew 
| | y detaining of the cattle of 
the ſaid William, by then and there entering an ap- 
pearance for the ſaid Bartholomew at the ſuitof the ſaid 
William, in the ſaid county court, in the faid plea, 
for and as the attorney of the ſaid Bartho/omew in that 
ſuit, in expectation of gain, fee, and reward, to be 
therefore payable, and paid to him the faid Benjamin; 
nd the ſaid William further ſays, that the ſaid Benja- 
nin was not, nor at r time before then had been 
of any of the courts of law, or 
aſolicitor of any of tho courts of equity mentioned in 
the ſaid act of the ſecond year of the reign of the ſaid 
late king George the Second, according to the ſaid 
act ſo made in the ſaid ſecond year of the reign of 


ina plea of taking and unjuſt 


admitted an attorney 


the ſaid late king George the Second, 12 5 the 
form of the ſtatute ſo made in the ſaid twel 
the ſaid late king, whereby and by force of the faid laſt 


mentioned act, the ſaid Benjamin forfeited for his 


laid laft mentioned offence the ſum of twenty-five 


pounds, nd by force of the ſaid laſt mentioned 


act, an action hath accrued unto the ſaid William to de- 
mand and have of the ſaid Benjamin the ſaid twenty- five 
pounds ſo forfeited as laſt aforeſaid, other parcel of the 
Haid two hundred and fifty pounds above demanded ; 
and the ſaid William further ſays, that the ſaid Benjamin 


not regarding the ſtatutes in ſuch caſe made and pro- 
vided, nor in the leaſt fearing the penalties therein 


contained after the making of the faid two ſeveral acts 
of parliament abovementioned, and after the faid 
twenty-fourth day of June in the year of our Lord 
one thouſand ſeven hundred and thirty-nine, men- 
tioned in the ſaid act of the ſaid twelfth year of the 


reign of the ſaid — George the Second, and du- 
o 


ring the continuance of thoſe ſeveral acts of parlia · 


ment, and before the exhibiting of the ſaid bill of 

the faid William, to wit, on the ſaid ſeventh day of 

November, in the eleventh year of the reign of our 
Cy "+ 


lord 


ear of 
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lord the now king, at Glouceſter aforeſaid, in the ſud 
county of Glouceſter, unlawfully and againſt the ſom 
ang elleck of the ſaid act of the ſaid twelfth year 


reign of our {aid late lord king George the Second, 


in the county court of the then ſheriff of the county d 


Glouceſter, then and there held, did defend a certain 
action, then depending in theſaid county court, at th 
ſuit of the ſaid William againſt the ſaid Partholoney 
in a plea of-taking and unjuſtly detaining of the cattk 
of the ſaid Milliam at the ſuit of the ſaid William in the 
ſaid county court, in the ſaid plea for and in expeQation 


of gain, fee, and reward, to be therefore payable and 


paid to him; and the ſaid William further ſays, that 
the ſaid Benjamin, was not, nor at any time before hal 
been admitted an attorney of any of the courts of lan, 
or a ſolicitor of any of the courts of equity, mention. 
ed in the ſaid act of the ſecond year of the reign ofthe 
faid late king George the Second according to the ſa 
act ſo made in the Eid ſecond year of the reign of the 
ſaid late king George the Second, againſt the form d 


the act ſo made in the ſaid twelfth year of the rein 


of the ſaid late king, whereby and by force of the ſal 


laſt mentioned act, the ſaid Benjamin forfeited for hy 


ſaid laſt mentioned offence the ſum of other twenty: 
five pounds, whereby and by force of the ſaid lat 
mentioned act, an action hath accrued unto the fad 
William, to demand and have of the ſaid Benjaminthe 
ſaid twenty-five pounds ſo forfeited as laſt aforclad, 
reſidue of the A two hundred and fifty pounds abort 
demanded; yet the ſaid Benjamin (altho' often requeſ. 
ed) hath not yet paid the ſaid ſum of two hundred ani 
fifty pounds, or any part thereof, to the ſaid Willian, 
but, to pay the ſame to the ſaid Miliam hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid Hun 


his damage of twenty pounds. And therefore he bring 
RC nnd bane abond 1 

1 A. B. for the laintif, „5 1 
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Serge the Third, 


bulelex, I JYilliart Mie complains of Benjamin 17 
w wit Jand Richard Red, being in the cuſtody of 
e marſhal of the Marſhalſea of our lord the now King, 
fore the king himſelf, for that whereas by the la ws 
nd cuſtoms of this a, by Pete or perſons whom-- 
ever, ought to be diſtrained by his, her, or their goods 
; chattels, for any matter, cauſe, or thing whatſoever 
ut only by a reaſonable diftreſs; yet the ſaid Benjamin and 
chard well knowing the premiſes, but contriving, and 
rongfully, unjuſtly, injuriouſly, and maliciouſly, intend= 
2 tohurt, injure harraſs, aggrieve, and oppreſs the ſaid 
liem, by. an exceſſive and unreaſonable diſtreſs, againſt 
he laws and cuſtoms of this realm, heretofore, to wit, 
athe firſt day of June, in the year of our Lord, one thou- 
nd ſeven hundred and  eighty-two, to wit, at the pa- 
iſh of Saint Leonard Shoreditch, in the county of Mid- 
rex aforeſaid, exceſſively and unreaſonably took and 
trained, and cauſed to be taken and diftrained, divers 
ods and chattels, to wit, forty-eight candles, three 
nops, two ſhelves, forty boards, two coal meaſures, one 
room, one braſs cock, one neſt of drawers, one hun- 
red pounds weight of ſugar, fifty marbles, one hundred 
ounds weight of rice, eighty pounds weight of ſtarch, 
Itty pounds weight of pepper, fifty pounds weight of 
one blue, thirty pounds* weight of muſtard, forty 
jounds weight of brimſtone, fie! hundred yards of 
read, five hundred yards of tape, one thouſand needles, 
ne hundred pounds weight of ſalt, fifty pencils, two 
utmeg graters, twenty ivory knobs, ten pounds weight 
i bone duſt, ten quire of brown paper, one ſand bin, 
ny buſkels of ' ſand, one bruſh, one bowl, two tubs, 


ne hundred balls of whiting, two bags of brick duſt, 


ne coffee mill, one ſtone jar, one hundred pounds 
eight of loaf ſugar, one earthen pan, thirty pounds 
eight of butter, one cover, one knife, one pair ef 
opper ſcales, one other pair of ſcales, one tin funnel, 

| A 2 2 ; one 


one marble ſlab, one wood ſtand, one cheeſe knife, ons 
_ Chopper, two other knives,- one butter print, one chip 


tape, one ſhow glaſs, fifty thimbles, forty balls of wor. 


weight of blue, five hundred yards of other tape, oe 


| ſcales, one other binn, ſeventy buſhels of ſmall coal 


| glaſs, one other looking glaſs, ſix other  mahoga 


one tea tray, forty pieces of china, one other bol 


baſket, one hammer, twenty links, one thouſand bunde 
of matches, one tea caniſter, one thouſand yards d 
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ſted, one other tea caniſter, forty pounds weight of tes, 
two other earthen jars, forty pounds weight of rappee 
Muff, two other jars, forty. pounds weight of tobaces, 
one other jar, forty pounds weight of Scotch ſnuff, an 
hundred pounds weight of other ſnuff, one ſtone bottle 
twenty gallons of vinegar, one hundred pounds weight 
of ſoap, five fire ſtones, twenty allypots, twenty pounds 
weight of anchovies, one other ſhow glaſs, ſixty pound 


| a of 
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other tea caniſter, one other ſhow glaſs, one hundred 
pounds weight of rice, one other jar, forty gallons df 
other yinegar, one hundred other balls of whiting, one 
coffee caniſter, two other tea caniſters, three rods, one 
counter, one other ſcale, ten weights, one half qua. 
tern meaſure, one tin pot, one other pair of coppe 
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five other. chip baſkets, one glaſs caſe, twenty other 
mops, ten other coal meaſures, one water tub, one 
pail, one card table, twelve mahogany chairs, two ta 
tables, two other tables, one pair of bellows,” one Bath 
ſtove, one poker, one pair of tongs, two ſhovels, two 
fenders, one tea kettle, one trivet, nine tea pots, elexu 
pieces of earthen ware, ten diſhes, twenty-four plats 
two cullenders, one pair of ſkates, two half pint pewtt! 
pots, one 1 one dreſſer, one ſtew pan, one hun. 
dred pounds weight of lead, one hundred pounds weight 
of iron, three other ſaucepans, two earthen diſhe 
eleven pewter plates, five pewter diſhes, one ſtone bo 
tle, one lead ink ſtand, one ruler, one rolling pin, on 
dreſſer, two other bruſhes, one ſtone rubber, thre 
other knives, three other forks, one glaſs, one dreſlng 
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chairs, one other table, one carpet, one cheſt, fix ful 
of mens cloaths, ſix ſuits of other cloaths, tem picdur 


one egg baſket, one plate, one baſon, one bedficu 
with check furniture thereto belonging, one het of 
* 8 on o 
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bolſter, two pillows, three blankets, and one coverlid, 
of the ſaid William, of a large value, to wit, of the 
value of ſixty pounds, there then found, and being in and 

upon a certain meſfuage or dwelling houſe; of the ſaid 
wor. Milliam, with the appurtenanes, . ſituate, and being in 
ten the (aid pariſh of Saint Leonard, Shoreditch, in the 
pp county of Middleſex aforeſaid, and then and there, for 
xceo, BN long time then elapſed, held and occupied by the faid 

\ one IWilliam, as tenant thereof to the ſaid Benjamin, by vir- 

ottle, tue of and under a certain demiſe thereof thentofore. 
eig made by the ſaid Benjamin to the ſaid William at and 
und AY under a certain yearly rent, to wit, at the yearly rent 
unds of twelve pounds and twelve ſhillings payable - by the 
one faid Benjamin to the ſaid Villiam quarterly, as, and 

dred for, and in the name of a diſtreſs for one quarter's rent, 
ns of WM amounting to a ſmall ſum of money, to wit, the ſum 

one of three pounds and three ſhillings, ſuppoſed to be before 

, one WY then due and payable, and then in arrear from the ſaid 
gur. Villiam to the ſaid Benjamin for rent of the ſaid premi- 
opper WY ſes, by virtue of the (aid demiſe, and the ſaid Benjamin 
coal, and Richard wrongfully and unjuſtly kept and detained 

other 2nd cauſed to be kept and detained, the ſaid goods and 
oe chattels, ſo exceſſively diſtrained, under the ſaid diſtreſs, 
in their cuſtody for a long time, to wit, for the ſpace of 
hve days then next following, againſt the laws and 
cuſtoms of this realm, (although at the time of the 
taking of the ſaid diſtreſs the ſaid Benjamin and Richard 
well knew the ſaid diſtreſs to be exceflive and unrea- 
fonable, and that a much leſs part, to wit, one 
tenth part of the ſaid goods and chattels of the ſaid 
Willag ſo diſtrained as aforeſaid, would then and there 
have been a reaſonable and ſufficient diſtreſs for the ſaid 
arrears of rent, and would have been ſufficient to have 
ſatisfied the ſaid arrears of rent, and all the caſts and 
Charges of the ſaid diſtreſs, and of an appraiſement and 
ſale of the ſaid goods and chattels, had the ſame been 
ſold by virtue of and under the ſaid diftreſs, and al- 
though the ſaid goods and chattels at the time of taking 
and diſtraining of the ſame, were in ſuch different, ſe- 
parate, and diſtin quantities, and of ſuch various 
and diſtin qualities, that the ſaid Benjamin and Rich- 

erd might then and there have diſtrained a reaſonable 


pit thereof, without diftraining the whole thelrof 


further contriving, and wrongfully, unjuſtly, injuriouſ. 


and diſtrained, divers other goods and chattels of the 
' faid William of a large value, to wit, of the value of 
| other ſixty pounds, there then found, and being in and 


in the ſaid patjſh of St. Leonard, Shoreditch, in the 


iam as tenant thereof to the ſaid Benjamin by virtue 
of and under a certain demife thereof thentofore made 


4 


by means whereof the ſaid Villiam was, and Is great) 
3 harraſſed, and aggrieved, to wit, at the pariſh 
ſaid ; And whereas the faid Benjamin and Richari 


ly, and maliciouſly, intending to hurt, iojure,' hattatz, 
e and oppteſs the ſaid Milliam, by another ex: 
cefive and unreaſonable diftreſs, againſt the laws and 
euftoms of this realm, afterwards, to wit, on the faid 
twelfth day of June, in the year aforeſaid, at the pariſh 
aforeſaid, in the county aforeſaid, exceſſively and un- 
reaſonably took and diftrairied, and cauſed to be takei 


upon a certain other meſſuage or dwelling houſe of the 
faid William with the appurtenances, ſituate and being 


county of Middleſex aforeſaid, and then, and for along 
time then elapſed, held, and occupied by the ſaid Vi] 


- 


by the ſaid William to the faid Benjamin, at and under b 
a certain yearly rent, to wit, at and under the yearly Wl.c 
rent of twelve pounds and twelve ſhillings, payable by WW... 
the faid PYilliam to the ſaid Benjamin quarterly, as, uy tel 


for, and in the name of diſtreſs, for one quarter of 2 Hot 
year's rent of the rent aforeſaid, ſuppoſed to be before Wl, 
then due and payable, and then in atrear froni the ſad n 
William to the ſaid Benjamin for rent of the ſaid pre- Wil;; 
miſes by virtue of the ſaid demiſe, ſuch pretended at- 
rears amounting to a ſmall, ſum of money, to wit, to Med 


the ſum of three pounds and three ſhillings, only, and ili, 


no more; and the ſaid Benjamin and Richard wrong- lth 
fully and unjuſtly, kept and detained, and cauſed tobe 2 


kept and detained, the faid laſt mentioned See is 
chattels, ſo exceſſively diſtrained, under the ſaid diftrel WM. 


_ as Taft aforeſaid, in their cuſtody for a long time, to wit, Men 


for the ſpace of five days then next following, againlt 
the laws and cuſtoms of this realm, (although at the Bl; 


time of the taking of the ſaid laſt mentioned diſtreſs, the 8 
faid Benjamin and R ichard well knew the ſaid laſt men- 


tioned 


Vietlaratians. 


joned diſtreſs to be exceflive and unreaſonable, and 


1 hat a much leſs part or quantity, to wit, one tenth 
tl art of the ſaid laſt mentioned goods and chattels of the 
i d //7iam fo diſtrained as laſt aforeſaid, would then 
„ng there have been a reaſonable and ſufficient diftreſs 
ul. xr the ſaid laſt mentioned arrears of rent, and would 
ils, ve been ſufficient to have ſatisfied the ſaid arrears of 


rent, and all the coſts and charges of the ſaid laſt men- 
tioned diſtreſs, and of an appraiſement and fale of the 


fold by virtue of and under the ſaid laſt mentioned di · 
ſtreſs, and although the ſaid goods and chattels ſo diftrain- 


cel ed at the time of the taking and diſtraining of the ſame, 
1 were in ſuch different, ſeparate, and diſtinct quantities, 
1 and of ſuch various and diſtinct qualities, that the ſaid 


trained a reaſonable part thereof without diſtraining the 
whole thereof, by means whereof the ſaid William was 


e pariſh aforeſaid; and whereas the ſaid Benjamin and 
ichard further intending to injure and oppreſs the ſaid 
WV/iliam by another exceſſive and unreaſonable diſtreſs, 


zpainſt the Jaws and cuſtoms of this realm, afterwards, 


to wit, on the ſaid twelfth day of June, in the year 
aforeſaid, at the pariſh aforeſaid, exceſſively and un- 


id aft mentioned goods and chattels, had the ſame been 


Benjamin and Richard might then and there have diſ- 


and is greatly injured, harraſſed, and aggrieved, to wit, at 


. 
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reaſonably took and diſtrained, other the goods and chat. | 


tels of the ſaid William, of a large value, to wit, of thevalue 


of other ſixty pounds, and as in the name of a diſtreſs for 


a ſmall ſum of money, to wit, the ſum of three pounds 
and three ſhillings of rent, ſuppoſed to be due from the 


hid William to the ſaid Benjamin, and the ſaid laſt men · 


toned goods and chattels of the ſaid William ſa diftrain- 
ed as laſt aforeſaid, did detain for a long time, to wit, 
for the ſpace of five days then next following, againſt 


the laws and cuſtoms; of this realm, to wit, at the pariſh 
aforeſaid z by means whereof the faid William was, and 


s greatly injured and oppreſſed, to wit, at the paxiſh 
aforeſaid, to the ſaid Wiliam his damage of two = 
ired pounds. And therefore he brings ſuit, &c. 

4 Z. for the plaintif, Jobs! % 


&D, for che defendant, } Pledges t pre, ©" and K. 
TIS 


Richgrd Rat. 
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g fuerit 1 N EORGE the ſecond, by the grace of God of 
r="G 


Cjettment. 


The original writ. 


Great Britain, France, and Ireland king, de. 
fender of the faith, and fo forth; to the ſheriff of 
Berkſhire greeting. IF Richard Red ſhall give you 


fecurity of proſecuting. his claim, then FR by gage 


and fate pledges William M bite, late of Newbury, 
gentleman, fo that he be before us on the morrow of 
All-Souls, whereſoever we ſhall them be in England, 


to ſhew wherefore with force and arms he entered 


into one meſſuage with the appurtenances, in Sutton, 


which 7ehn Rogers, eſquire, hath» demiſed to the 


Sheriff's 
return. 


Dec lara- 


aforeſaid Richard, for a term which is not yet ex- 


pired, and ejected him from his ſaid farm, and other 


enormities to him did, to the great damage of the 
ſaid Richard, and againſt our peace. And have you 
there the names of the pledges, and this writ. Wi. 
neſs ourſelf at Weſtminſter, the twelfth day of Oc. 
tober, in the twenty-ninth year of our reign. 
Pledges of f John Doe. | 

* proſecution, L Richard Roe. 33 | | 
„33 7 > 8 25 \ The within named Det 
Villiam White is at- i ichard Fen, 


Declaration againſt the caſual ejeftor, with notice io th 


3 i - tenant in poſſeſſion. 
 Michaelmas, the 29th of ting George the Second, 


, 


Berks, Villen White, late of Newbury in the fil 


te Nit. county, gentleman, was attached to anſwer 


- Richard Red, of a plea, wherefore with force and arms 


he entered into one meſſuage, with the jt ade 
ces, in Sutton in the county aforeſaid, which 7 


- . Rogers, eſquire, demiſed to the ſaid Richard Red for: 
term which is not ber expired, and ejected him from 


His ſaid farm, and other wrofigs to him did, to the 
great damage of the ſaid Richard, and againft the 
peace of the lord the king, &c. And whereupon the 


ſaid Richard by A. B. his attorney complains, that 


where 
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whereas the ſaid John Rogers; on the firſt day of O- 

tober, in the twenty - ninth year of the reign of the - 
bord the king that now is, at Sutton aforeſaid, 

| of nad demiſed to the ſaid Richard the tenement afore- 

& aid, with the appurtenances, to have and to held 

of the ſaid tenement, with the appurtenances, to the 

you Wl (:id Richard and his affiens, from the feaſt of St. 

ae Michael the archangel then laſt paſt, to the end and 

ry, term of five years from thence next following and 

of fully to be r e for and ended, by virtue of which 

nd, demiſe the ſaid K:ichard entered into the. ſaid tene 

red ment, with the ap urtenahces, .and was thereof poſ=. . 

on, Wi ſeſſed; and the ſaid Richard being ſo poſſeſſed thereof, 

the the ſaid William afterwards, that is to fay, on the 

e. aid firſt day of October in the ſaid twenty-ninth year, 

with force and arms, that is to ſay, with ſwords, 

ſtaves, and knives, entered into the ſaid tenement; 

with the appurtenances, which the ſaid John Rogers 

. icmiſed to the ſaid Richard in form aforeſaid 552 

term aforeſaid which is not yet expired, and ejecte. 

the ſaid Richard out of his ſaid farm, and other 

wrongs to him did, to the great damage of the ſaid 

Richard, and againſt the peace of the ſaid lord the 

king; whereby the ſaid Richard ſaith, that he is in- 

jured and damaged to the value of twenty pounds. 

And chereupon he brings ſuit, &c. „ 


4 B. forthe plaintiff. 1 Pledges of f Fobn Dir. 
C. B. for the defendant. proſecution, Richard Rog 


Mr. Gee 17 
I am informed that you are. in poſſeſſion of, or Notice. 

claim title to, the premiſes mentioned in this decla- 

ration of 6jeQinent, or to ſome part thereof; and I, 

being ſued in this action as a ejector, and hay- 

ing no claim or title to the fame, do adviſe you to 

appear next Hilary term in his majeſty's court of 

king's bench at Weſtminſter, by ſome attorney of 

that court, and then and there, by a rule to be made 

of the ſame court, to cauſe yourſelf to be made de- 

lendant in my ſtead ; otherwiſe I ſhall ſuffer judg- - 
e B b ment { 
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Delivering Beclaration. 


ment to be entered againſt me, and you will be turn. 


ed out of poſſeſſion 3 | a ; 
e eee 1» Tout rot Sion: 
Kue of Court. 


Hilary term, in the Were year of king George th 


} x 


Ny 


4.4 2gaint Drift}, It is ordered by me court, by the afſent of bo 
2 22 a? AA Sabel. 
one meſ- 
ä * 
2 appur- | l : 
tenances in diately appear to the plaintiff's action, and ſhall re. 


irties, and their attornies, that George Green, 
gentleman, ney be made defendant, in the place of 
dant Fillam White, and ſhall imme- 


Sutton, on ive 4 declaration in a plea of treſpaſs aud ejectmen 


of Jobn 


TIE: 7 


3 f 
\ 


5 


of the tenements in queſtion, and ſhall immediately 
lead thereto, not guilty : and, upon the trial of the 
ve, ſhall confeſs leaſe, entry, and ouſter, and in- 


pon his title only. And if, upon trial of the 
"My? the a Kaſs 


te ſaid George do not confeſs leaſe, entry, and 

ouſter, and by reaſon thereof the plaintiff cannot pro- 

fecute his writ, then the taxation of coſts upon fuch 
n 


Xonprof. ſhall ceaſe, and the ſaid George ſhall pay ſuch 


plaintiff, as by the court of our lord the 


king here ſhall be taxed and adjudged for ſuch his de- 
fault 


in non performance of this rule; and judgment 
be entered againſt the ſaid Y/i/liam White, now the 
caſual ejector, by default. And it is further ordered, that 
af upon the trial of the ſaid ĩſſue a verdict ſhall be given 
for the defendant, or if the plaintiff ſhall not proſe- 


| cute his writ, upon any other cauſe, than for the not 


nfeſſing leaſe, entry, and ouſter as aforeſaid, then 


the leflor ofthe plain fr Thall pay coſts, if the plain 


himſelf doth not pay them. * 
a By the court. 


* Wy I £445 
5 A4. B. for the plaintiff 
C. D: for the defendant, 
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CEiͤemment. 
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| of the lord George the Second by the grace of God of 
the faith, SG. 


Berks) "Cargo Green, late of Sutton in the. county 
to wi. aforeſaid, gentleman, was attached to anſwer 


Plas before the lord the king at Maſminſter, of the term 
of Saint Hilary, in the twenty-ninth year of the reign 


Great Britain, France, and Treland king, defender of 


* 
7 


Richard Red, of a plea, wherefore with force and arms 


ne entered into one meſſuage, with the appurtenances, 


r in Sutton, which Jobn Rogers eſquire, hath demi- 


of ed to the faid Richard for à term which is not yet 
ne- expired, and ejected him from his faid farm, and 
re other wrongs to him did, to the great damage of the 
ent aid Richard, and againſt the peace of the lord the 
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tely king that now is. And whereupon the ſaid Richard Declarati- 
the by 4. B. his attorney complains, that where - on or count. 


| in- ss the ſaid John Rogers on the firſt day of October 


king that now is, at Sutton aforeſaid, had demiſed 


zppurtenances, to have and to hold the ſaid tenement, 


to the ſame Richard the tenement aforeſaid, with the. 


in the twenty-ninth year of the reign of the lord the 
a 


ſuch with the appurtenances, to the ſaid Richard and his 
d the WW aſſigns, from the feaſt of Saint Michael the arch- 
1s de- WY angel then laſt paſt, to the end and term of five years 
ment from thence next following and fully to be complete 


7 the BW and ended; by virtue of which demiſe the ſaid Richard 

that entered into the ſaid tenement, with the appurte- 
. nances, and was thereof poſſeſſed: and, the ſaid Rich- 
x0 


ard being ſo poſſeſſed thereof, the ſaid George after- 


e not WW yards, that is to ſay, an the firſt day of October in 
, then the faid twenty-third year, with force and arms, that 


is to ſay, with ſwords, ſtaves, and knives, entered 
into the ſaid tenement, with the appurtenances, 
which the ſaid Fohn Rogers demiſed to the ſaid Rich- 
rd in form aforeſaid for the term aforeſaid which is 
not yet expired, and ejected the ſaid Richard out of 
his faid farm, and other wrongs to him did, to the 
eat damage of the ſaid Richard, and againſt the peace 
of the ſaid lord the king; whereby the ſaid Richard 

B b 2 | faith 


Ejettment. 


faith that he 38 injured and damaged to the value of 


1 
4 
5 
5 


Juror. 


Mf 


in England; who neither [are of kin to the ſaid 
Richard, nor to the ſaid George; ] to 8 [whe- 
ther the ſaid George be guilty of the treſpaſs and eject- 


haue put themſelves on the ſaid jury. ] The ſame 
Keſpite, ox day is there given to the parties aforeſaid. 4fterward 

default of the proceſs therein, doing continued between the ſaid 
parties of the plea afore 


the day of Eaſter in fiſteen days, whereſoever the ſaid 


twenty pounds; and thereupon he brings ſuit, [and 
3 And the aforeſaid George Green, by C. B. 


is attorney, comes and defends the force and in- 


£ 
— 


Juries when [and where it ſhall behove him ] and 


© faith that he is in no wiſe guilty of the treſpaſs ang 


ejectment aforeſaid, as the ſaid Richard above com- 


plains againſt him; and thereof he puts himſelf upon 


the country: and the faid Richard doth likewiſe the 


ſame; Therefore let a jury come thereupon before 


the lord the king, on the octave of the purification of 


the bleſſed virgin Mary, whereſoever he ſhall then be 


ment aforeſaid :] becauſe as well [the ſaid George, a; 
the ſaid Richard, between whom the difference is, 


aid by the jury, is put be- 
tween them in reſpite, before the lord the king, until 


lord king ſhall then be in England; unleſs the 
Juſtices of the lord the = aſhgned to take afſize 
in the county aforeſaid, ſhall have come before that 


time, to wit, on Monday the eighth day of March, WW- * 

at Reading in the ſaid county, , the form of the ll 2 
ſtatute [in that caſe provided,] by reaſon of the de. # 
fault of the jurors, 2 to appear as afore- Y 
ſaid.] At which day before the lord the king, al b 

' Weſtminſter, come the parties aforeſaid by their u- e 
tornies aforeſaid; and the aforeſaid juſtices of aſliz, Wl 4 
before whom the jury aforeſaid came, ] ſent her n 
their record before them had in theſe words, to wit: * 

| Afterwards, at the day and place within contained fe 
before Kncage Legge, * one of the barons oi t 
the exchequer, of our lord the king, and Sir Jai Me 
Earahy Wilmot, knight, one of the juſtices of we 21 
aid Jord the king, aſſigned to - hold * 0 


fore the king himſelf, juſtices of the ſaid. lord the 
king, aſſigned to take aſſizes in the county of Berks 
by the form of the ſtatute [in that caſe provided, 1 
come as well the within-named Rz<hard' Red, as the - 
within- written George Green, by their attornies : | 
within contained; and the jurors of the jury whereof 

mention is within made being called, certain of them, 

to wit, Charles Holloway, John Hooke, Peter Graham, 

Henry Cox, William Brown, and Francis Oakley, come, 

and are ſworn upon that jury: and becauſe the reſt of 

the jurors of the ſame jury did not appear, therefore | 
others of the by-ſtanders being choſen by the ſheriff, Tak d g- 
at the requeſt of the ſaid Richard Red, and by the 
command of the juſtices aforeſaid, are appointed 

anew, whoſe names are affixed to the panel within | 
written, according to the form of the ſtatute in ſuch — 
caſe made and provided; which ſaid jurors ſo ap- 
pointed anew, to wit, Roger Bacon, Thomas Small, 
Charles Pye, Edward Hawkins, Samuel Roberts, and 


Daniel Parker, being likewiſe called, come; and to- 


gether with the other jurors aforeſaid before impa- 

nelled and ſworn, being elected, tried and ſworn, 

to ſpeak the; truth of the matter within contained, 
upon their oath ſay, that the aforeſaid George Green verdict for 
is guilty of the treſpaſs and ejectment within-written, the plain- 
in manner and form as the aforeſaid Richard Red tit. 


within complains againſt him; and aſſeſs the dama- 


ges of the ſaid Richard Red, on occaſion of that treſ- 

paſs and ejectment, beſides his coſts and charges 

which he hath been put unto about his ſuit in that 
behalf, to twelve pence ; and, for thoſe coſts and 
charges, to forty ſhillings. Mhereupon the faid 

Richard Red, by his attorney aforeſaid, prayeth judg- 

ment againſt the ſaid George Green, in and upon the 55 
verdict aforeſaid by the jurors aforeſaid given in the 

form afoxeſai:l :. and the ſaid George Green, by his at- Motion in 
torney aforeſaid, faith that the court here ought not arreſt of 
to proceed to give judgment upon the ſaid verdict, vag mant. 
and prayeth 1 judgment againſt him the ſaid 

George Green, in and upon the verdict aforeſaid by 

the jurors aforeſaid given in the form aforeſaid, nay 


, 


* 


4 


„% -an. 


be ſtayed, by reaſon that the ſaid verdiét is inſult. 
cient and erroneous, and that the ſame verdict may 
be quaſhed, and that the ifſue aforeſaid may be tried 


continu - anew by other jurors to be afreſh impanelled. And, 
ance. phecauſe the court of the lord the king here is not 


yet adviſed of giving their judgment of and upon the 
premiſes, therefore * thereof is given as well to the 
ſaid Richard Red as the ſaid George Green, before the 
lord the king, until the morrow of the Aſcenſion of 
our lord, whereſoever the faid lord the king ſhall 
then be in England, to hear their judgment of and 
upon the premiſes, for that the court of the lord the 
king is not yet adviſed thereof. At which d-y before 
the lord the king at Weſtminſter, come the partici 
aforeſaid by their attornies aforeſaid : upon which, 
the record and matters aforeſaid having been ſeen, 
and by the court of the lord the king now here fully 


_ underſtood, and all and ſingular the premiſes having 


; been examined, and mature deliberation being had 
Opinion of thereupon, for that it ſeems to the court of the lord 
the court, the king now here that the verdict aforeſaid is in no 
wiſe inſufficient or erroneous, and that the ſame 

_ ought not to be quaſhed, and that no new trial ought 
Judgment, to be had of the iſſue aforeſaid, Therefore it is conſidered, 
forthe that the ſaid Richard do recover againſt the ſaid George 
grant his term yet to come, of and in the ſaid tenements, 
with the appurtenances, and the ſaid damages aſſeſſid 

by the ſaid jury in form aforeſaid, and alſo twenty- 


| Cofts. ſeven pounds fix ſhillings and eight pence for his 


caſts and charges aforeſaid, by the court of the lord 
the king here awarded to the ſaid Richard, with his 
aſſent, by way of increaſe ; which ſaid damages in 
the whole amount to twenty-nine pounds ſeven ſhil- 


2 s lings and eight pence. “ And let the ſaid George be 


-. of taken [until he make fine to the lord the king]. T 

pode tion, And bereupon the faid Richard by his attorney afore. 

' * - ſaid praycth a writ of the lord the king, to be directed 

1 = the ſheriff of the county aforeſaid, to cauſe him to 
2 


ve poſſeſhon of his term aforeſaid yet to come, of 


and in the 'tenements afopclaid, with the appurte: 
Nances: and it is granted unto him, . returnable be- 
aud refurn. fpre the lord the king on the morrow of my holy 
55 - 4 72 WIS... $4. 60 W --$0/ Wwe a e's Trinity. 
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Delivering Betlaratton. 91 
Trinity, whereſoever he ſhall then be in Englaud. 
At which day before the lord the king, at Weltmin-" 
er, cometh the ſaid Richard by his attorney afore- 
faid ; and the ſheriff, that is to ſay, Sir Thomas Reeve, 
knight, now ſendeth, that he by virtue of the writ, 
aforeſaid to him directed, on the ninth day of June 
laſt paſt, did cauſe the faid Ric hard to have his pof- 
ſeffion of his term afoteſaid yet to come, of and in 
the tenements aforeſaid, with the appurtenances, 
D 7 PTS AN 
N. B. The parts within crotchets are uſually - expreſſed in k 
record by an &c. ; 1 E <4 1% «of. 


* Formerly if judgment for the plaintiff, it was alſo 
confidered that the defendant be either amerced fort 
his willful delay of juſtice in not rendering the plain- 

tiff his due, or be taken up fo abs till he pay a ſine to 

the king for the public miſdemeanor which accom. = 
panies private injury in all caſes of force of falſlhood _ +... 
in denying his own deed, or unjuſtly claiming pro-; 
perty in replevin or of contempt in not obeying the 

king's writ on the expreſs prohibition of any ſtatute. 

But now in caſe of treſpaſs, ejectment, aſſault, and 

falſe impriſonment, it is enacted 5&6 W.&M. c. 13. 

that no writ of capias ſhall iſſue for this fine nor any 

tine be paid, but, that the plaintiff an Ade ſhil= 

lings and eight-pence to. proper officer, and be 
allowed it with his other coſts againſt the defendant; _ 

ſo that now no notice is taken of any fine or capias. 5 
dal. 54. Carth. 390. mY 


Of delivering the Declaration. 


The declaration is to be ingroſſed on treble a pen- When the 
ny ſtamp, and the plaintiff's attorney charges om mut piles 


the back thereof four-pence per ſheet, ſeyenty · two in four days. 
words to a ſheet, befides the duty; and warrant of | | 
attorney four-pence; if he filed common bail according 
to the ſtatute, filing common bail ſeven ſhillings and 
two-pence. | Sr 


Aae te be bail filed by the plaintiff's attorney, and a copy of the 


192 Delivering Declaration. 
Dpon proceſs returnable the firſt or ſecond return 
any term, if tht plaintiff declares in London, or Mid: 
dleſex, and the defendant lives within twenty miles of 
London, the declaration muſt” be delivered with no- 
tice to plead, within four days after delivery, and the 
defendant muſt plead without imparlance ; but if the 
plaintiff declares in any other county, or the defen! 
| dant lives above twenty miles from London, the de- 
When in Claration muſt be delivered with notice to plead with: 
eight days. in eight days after delivery, and the defendant muff 
plead without Ie ; or on default, plaintiff nay 
The decla-fign judgment. K. Zr. 5& 6 Geo. 2, 
 Fatientobe The four and eight days are accounted excluſive of e 
four days the day of the delivery of the declaration, and the de- en 
before the claration muſt be delivered four days before the eiid uf 
end of the the term, excluſive of the day of delivery, otheryilt 
erm. tte declaration hath an imparlance. Ibid. : wi 
In what When bail either ſpecial or common is filed; and 
8 notice given, the plaintiff's attorney is to deliver the 
doe left in declaration to the attorney. for the defendant, who 
the office. ſhall pay for the ſame : and on refuſal, or if the abo 
of the attorney for the defendant be not known, then 
the plaintiff's attorney is to file the declaration; and. en 
immediately give notice to the defendant and, the de- 
elaration ſhall be deemed well delivered from th 
Irene de- time of ſuch notice. R. Trin. 2 Geo. 2. + 3x0 
clarationto When the defendant hath been ſerved with a cop 
beleftinthe of the proceſs, and appearance entered, or commoll Wh" 
office, no- 
given to the declaration filed, notice muſt begiven to the defendant 
defendant. by delivering to, or leaving for En at his laſt or mok 
uſual place of abode, a note in writing, ſignifying the 
nature of the action, at whoſe ſuit, and the time al 
lowed for pleading thereto; and unleſs he plead within 
ſuch time, judgment will be entered againſt him by de- 
fault ; and from the time only of giving ſuch notice, WF: 
the declaration ſhall be deemed well delivered, but Wi 55 
not otherwiſe ; and the plaintiff, if the defendant doth © 
not plead within the time may ſign judgment, with: 
out further or other calling for a plea; and give no- og 
Rice of executing a writ of enquiry, either by deliver WW” 
ing ſuch notice to the defendant, or leaving ſame at hi 


 laft or moſt uſual place of abode. R. Trin. 1 * 


Upon all A xetartalle before he laſt x ; Of deliver-, 
fany rt, where no affidavit ſhall be made mot fi- e . 
d of the cauſe of action urſuant to the act of parlia-' bene'eſſe; © 
ent for preyenting vexatious arreſts, th e plaintiſf may where no 
eor deliyer the declaration d bent gs, at the re- II 
urn of fuch proceſs; with notice to lead: in ei it 1 re- 
ys, after the filing or delivery thereof; and if the de- turnable » 
ndant does not file common bail, and lead within nant roms 
ge faid eight days; che an having e 

l for ſuch by eee to fat act, ma) 

bn judgment for want of a ples,” provided that ſuch, 
claration be delivered: or filed.” and notice there 0 
ſen four be Were de befole the end of ſueli 
e e to N duly. entered. e Ti. +. 
hy 20 Cid, or PHE eh 5 
Upon h proceſs turnt « aforelaid; STR ati a for FR 
lavit ſh4ll be made and filed of the cauſe of action, 1 _ | 
rluant to the'ſaid act, the declaration may be fled , hone off, 
delivered 4 bear fe at the return of fuch:proceſy.where an 
ith notice to plead in four days after - fucks, EY 8 ' «at 

delivery, if the action be laid in London or W 
leſex, and the defendant, live within twenty miles of - 
ndon, and in eight days if the action is laid in 
y other country, or the defendant lives” aboye... 
ſenty miles from London; and if the defendant 
ts in bail, and doth not plead within ſuchtimes as: 

reſp peckirely before mentioned, judgment may be 
ned,” gene ed that ſuch declaration 15 neee 
fled, and'nibtice therebf g denz four 
before t end of ſuch tim and 
ly entered. Rue, Trinity, 22 

lf the proceſs be returnable off an 
in the Hrſt, ſegond, or third,” tertirh 9 

defendant! 8 intituled to! 'an"impa 75 
caſe, the notice muſt 1 for &-de * 

ad within the firſt fbr d 8 12 vr $ 5 
In caſes where the, plaintiff h 
mon bail for the N gt dor 

wm wt, Tuch AR 99.29 6r! 
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194 
If. ſpecial... . if el 6 or. comn may, YE bf 2 the de. 
bay E. fendants, an 4 PK, eli ex or eclaration 
led by — againſt him e bye, at any. time ichin the ſame 
| fendang, term Wee : proceſ againf lefendant is 
9 W fedente curia; and the practice hath been, 
ew... That © pig iff, at whoſe ſuit che proceſs is, -might 
gainſt him declare againſt the defendant in as many actions a 
* toe bye. bg thinks 55 { 4:1 42 the end of, the next term, after 
| the einen oh the proceſs;,. Mi. 
here the proceedings are by bill me a fl IH} 1s 
n.court, either by being in actual | cultody'of of the mu- 
al, or by, a voluntary. a ce at an plaintiff 
* other plain 70 5 i a to del ver a declz- 
ration byt e bye agai 3 the {ame term 
wherein, the writ PATE le. ile 2181, 


2 5 be delivery of a decla . 2 ectal bail i 
BZ ee is a waiver, of . 1 . and if. before. bail be 
5 ceeptanc ther, wn f delivercd, 

8 Colt. 19 ao! 


An original [bens out yi one : county, and the 
5 ba in another; thongh | 1 od again 
Ken 


2 I by s 9 5 
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85550 eng ofthe pr ceſs, ot the de 
; ” ha May 35 5 the action, 93 pfen bill), T 
WW hall bay Ae RAR 80 de. 4 and 
nt un mob 9255 e e 13 Car. 2. 6. 
| 5. But e a.rule. wo de- 
Self ci 4 78 a nonpros ps 1 
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Velibering Declaration. 


on the dea tto ps +307, If | he Joon not ap- 
pear, ſtuck u in the office : if the ſuit be by o. — 


clare, which is obtained taking out 2 ſummo 
for that purpoſe, ſerving defendant's attorney with a 
copy of ſych n and * Judge _ thereon 


grant the order. 


able. 


1 85 William White, plaintiff. | 
In tie king bench. | and 


1 7 Back, defendant. 

Take notive chat a declaration was this day filed 
with the clerk of the declarations in the king's bench 
office, in the Inner Temple, London, con itionally 


preſent Hilary term, againſt you, at _ ſuit of the 


not of 17 pounds, and unleſs you Nin. . theret 
35 days * from the date hereof, ju 


ginal, and a _ is made of a declaration, 'the 8 
plaintiff muſt ha ve a 140 e $. order for time to de- 
Y 15 


Netice of drlaraten FR ene ne off 5 the agu, * By 


(until ſpecial bail is put in and perfetted), as of this 


above named plaintiff, in an action of treſpaſs on wo 
the caſe on ſeveral promiſes, to the plaintiff's ue 84 0 


295 


* 


gment will 135 * If in the 


againſt you by default. Dated this twenty-leventh country 


the day of anuary, 178 5 Yours,” &c. 
de» A. B. attorney for he . 
ill), To Mr. Benjamin Black, ; Re 

fen- above- named en | 


Upon common 7 TY 
2 Wii liam en laintiff. : 
In the King's bench, 2 — 555 


Take notice, that : declaration was this day filed 


office, in the Inner 


named plaintiff, in an aftion of treſpaſs on the cxſs 
on ſeveral promiſes, to the plaintiff's damage o 


in eight * from the r hereof, judgment 7 — be 


e Black. r 
with the elerk of the eee in the king” 8 Rh | 
emple, London, conditionally, 


pag common bail be filed), as of this preſent 
ary term, vou, at the ſuit of the above | 


tifty pounds; and unleſs you appear and plead thereto 
gned 


eight days. 


r the us eb 


2 eat you. by default. Dated this. twrent ; 
OP" vo, of e 1783. + 5 
2 iner, Kc. 


A. B. atome 25 e plaintiff | 

Ts Mr. 0 Black, 15 EF BY, | 
the aboye defendant. '- 

1 ow? 15 pn; cording to 115 . 


Ri William White, N 


in e king 8 bench, 
04 Nun amin Black, defendant. 
Take notice, that a eres was this day filed 


an By wie 22 —_— AA 


Vith the clerk of the declarations, in the king's bench 
f | office, in the Inner-Temple, London, as of this pre- 
MN ſent Hilary term, againſt you, at the ſuit of the above- 
named plaintiff, in an action of treſpaſs. on the caſe 

on ' ſeveral promiſes, to plaintiff's damage of titty £ 


„* If >unds ; and unleſs you plead thereto in oh days? a 
. L rom the date hereof, judgment will be Gene againſt 7 
e Jene by default. Dated this twent ſeventh day of BW ' 


gere OS. > 1 ours, &c. n 
4. B. attorney for. the * i 

'To Mr. Benjamin Black | 01 
1 9 pe i ju 
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Chap. 3 9275 
Of the. Plea, PA 


Py are * two forrs dilatory plows; and plea 
to the action 

Dilatory 1 29 are ſuch as tend merely to delay ot 
put off the ſuit, by queſtioning the . propriety of the 
. rather than denying the injury. Pleas w 
the adion are ſuch as 70 ute the very cavſe of ſuit. 


A dilatory plea cannot pleaded after a genen 
. imparlance, for that is an Wknowledgeanent of the 
2 of the action 
ilatory pleas are 1. To mne Juriſdietion of the 
ones as that it ought not to hold pie of this nun 


- 


Of the 


e W 
it arifing in Wales or beyond the fea, &e. 2. To the 


diſability of the plaintiff, as that he is an alien 
cnemy, outlawed, excommunicated, attainted of 
felony, under a pramunire, not in rerum natura {be- 


ing only a Hckitious perſon) ag infant, a ſeme co- 


yert, or a monk profeſſed. 3. In abatement, which _ 


abatement is either af the Writ, or the declaration 


(or count) for ſome defect in one of them, as 2. 


ni ſuomer, or miſnaming the defendant; or giving 


him a wrong addition, as eſquiré inſtead of night, 
to 


(gentleman and eſquire have, it ſeeras, been he 
to be the ſame addition) or other want of form 2 


3s dead; for the death of either party is at once an 


abatement. of the ſuit. And in actions merely per- 
ſonal, ariſing ex debitq, for wrongs actually done or 
committed by the defendant, as treſpaſs, battery, 
and ſlander, the rule is, that 47 per ſanalis moritur 
cum perſona, | 4 Inſt. 31 5. And it ſhall never be re- 


vived, either by or againft the repreſentatives ; for 


neither the executors of the plaintiff have received; 
nor have thoſe of the defendant committed, in their 
own perſonal capacity, any manner of wrong or in- 
jury. But in actions arjfing ex contractu, by breach of 
promiſe and the like, when the right deſcends to the 
repreſentatives of the plaintiff, and thoſe of the de- 
fendant have aſſets to anſwer the demand, though 
the ſuits ſha]l,abate hy the .deith gf the parties, yet 
they may be revived by or againſt the executors, 


March. 14. | 


No dilatory plea js to be admitted, without affidavit | 


made of the, truth thereof, or ſome probable cauſe 


ſhewn to the court to induce them to believe it to 
be true, 4 &. Ann. c. 16. No exceptlon ſhall be 


admitted againſt a declaration or writ, unleſs the de- 
ſendant ſhall, in the ſame plea; give the plaintiff” a 
better, Brownl..1 39. that is, ſhew him how it may 
be amended, that there may not be two objections on 

the fame ,,, Ie Ssy! 
Pleas to the juriſdiction conclude to the cogni- 
zance of the court, praying © judgment whether the 
court will have further cognizance of the 2 
Sn | E ! eas 


s. Ent. 271. or to 


| the, defendant owes nothing,; in debt on bond; _ 


Of * d Plea, ce. 


P the, diſability, conclude to the perſon, by 
KB he judgment! Kid William we plaintif 
n to be 3 Fe Nos. 

nd pleas in abatemehit; when the air is by ori- 
Sibel, conclude to the writ or declaration, "Del ray- 
ng Judgment of the writ (or declaration) 1 that 
he ſame. may be ane eaſſeter ; ; 11 if the action 
by bill; the x ple muſt pray Ju Rent of the 


1 2955 an hot of the. declaration, the 11 being i in 
Y MEIN original, a * the declaration only a copy 
e bi 


hen a dilatory plea 4 allowed, the cauſe is either 

zfſed from that uriſdiction, or plaintiff 1 is ſtayed 
foo Foc diſability be removed, or he is obliged to 
ne Out a new Writ by leave obtained from the court, 
amend his declaration; But if 
oxcr-rpled, the judgment! is, that the defendant, , 
Ll ouſter, mall 0 over, or plead to the AC» 


a —_—_— a 1 


tion, 

15 Pleas. to the adion are to the merits of the com- 
0 ns either by confeſſion or denial ; thus a'plez of 
endet js a confe cfion of the debt; as is alfo a plea of 
ft „ by which the defendant acknowledges the 
zuſtice of the plaintiff's demand, but ſets up a de- 
mand of his own againft | it, either in the whole, or 
38 to part; as if the plaintiff ſue for twenty pounds 
for goods fold, the efendant may plead a ſet off of 
ten pounds for He 9 and pay the remainder into 
conrt; _. Payment: of mone into court alone is alſo 
confeflion of the juſtice's hey of the plaintiff 50 


ws =} that total ul deny the cauſe of complaint, are 
er the general i Hue, or a | ſpecial lea in bar. 
he general iffue denies the whole declaration, a 
in txclpaſs, either ve el ar mis, or on the caſe, non cu 
patjlis, not guilty, 3 in debt upon contra&, uibil aba, 


SR. 2 


 w. © © 


1 

Zum, it is not his deed; on an fit — 4 5 
i — 5 the "np wag made no fu ef promiſe: : th 

| Le called the general pada e being a de, 
al 8 Fl alſeaae 11 0 he” declaration, the fl 


bh t,once'to an TRL. or an affirmation 
fact on "the one fide and a deflial on the other. 10 


Of the Pet, dc. 
5 Special er in ber. are various, accore ing 
cireumſtances of the caſe, as an accor 5 BT, a 
conditions performed, nonage of the 
ſome other fact Which precludes 4 SEP 


his action. -juſtification is Alſo a 0 0 50 ple 
bar; as in aſſault and battery, en 7 ault, de ml 
that the plaintiff firſt aſſaulted the : defendant, - in, 


treſpals, that 


thing complained of; in an action of fl Ae Ee 
E 


the words ſpoken were true; pleas. of the lev 
ſtatutes of limitation are alſo pleas in har. ...1-..:, 
By 4 & 5 Ann. e. 16. two or more iſtindt tes 


ters may be pleaded at once, by leave of the 7 
x in aſſumpſit. non Aſſumpſſt and nan 11 
fex annos; (or the ſtatute of limitations 1 Rats 
battery, not guilty, fon aſſault mae, and 
of limitations. de 
Special | pleas: are commonly si in the aa 
but may be in the negative; and always advance 
ſome new matter, With reſpect to Which they con- 
clude, “ and this he is ready to verify; rhe 
general iſſue totally denying: the, facts} advanc 
the dechration- throws the whole ; Pr 
paintiff. KEITH RE. 22 Anise 11 tee) Hot: 
If the plea doch nbt amount to an F or total des. 
nial of the declaration, the — may reply 3 
wwerſing, that is, totally denying t ck I „ r' he; 
may alledge new matter, as yn ig the defe 0 
pleads no avard made, the plaintiff may in reply, fet 
forth the award; and aſſign a breach; or the 


tiow-may:confeſs, and avoid, the plea by ſome ne 


matter or diſtin ction conſiſtent —.— the e 


To the replication the defend the 
phintiff may then anſwer thear Ia hb 
joitider; to — the —— — it, and. to 
the rebutter the phintiff may put a Wer 
4 Inf. 14. Bratt. l. 5 . 8 6. © 190 1415 Bock 2d 

ſt muſt be in nat de vary from 
the title or defence whic the math once 


ſiſted upor; thus the replication muſt 2 | 
aalen and the rejvinder ſupport ae. ples wed | 


\ & By" k 
% 
1 


the at, 


reas the. 


— 


the defendant had a right. to = 


ed in, 
9k, "pon the : 


iy 


5 18 O00 2 * 1 
& 10 908 — Fob - 


20 


his declara 


But if any 


Lg ee ee e 


Of the Vieg, 


„ 80s, 


the cafe of a bond of arbitration, if the defendant 


pleads; no award mdde;' and the plaintiff replies, {&- 


| bet forth an award; the defendant cannot rejoin, that 
hehath'p performed that award which hs: bath in his 


6 kene to have ever been made. 11 


Fn Yet 5 times wien tlie plaintiff hath affigned ; in 
ion a general wrong, © he may, after an 
_ evaſive plea, reduce tlie matter to a greater certainty 


by 4g gning the' injury afreſh with its ſpecific cir- 


epntifiznees, 'ſo-as*to'dlefirly” aſcertain it, which is 


termied a eto, or now?! afſiznment," as if the plaintiff 


declare on a breach of His 'lofe in D. and the defen- 


a leads that the place Where the treſpaſs is al. 


eck to have been committed, is a certain cloſe in 


Fs dh is his own freehold; the plaintiff may in 
his | atiother cloſe in D. ſpecifying 


tion aſſign 
23 boundarſes, as the real . 1 injury. 
1 124 4. 7 111 10 
415 proteftation is an oblique, but at his 7 time 


WA: + z dire& affirmation or denial: that a matter 


dotit'ot doth not exiſt, Which Cobe defineth to be, 


h“ esclufton of à cbncluſion.“ 1 2a, 124. 28 if 


the plaintiff ſet forth an award, and can aſſign 2 


breach of one part; as the non· payment of a ſum of 


money, and Is afraid to admit the performance of 
_ teſt, or t&' aver a general non-performance, he 
"alledge the general now-performance by proteſ- 

; and pita NY le Ron-paymentiof: nos 


YAM Wil £7 55 


ne! 
matter, he — iin this manner, :, and this he it 


ra verify a traverſe oH denial of it coming 


om the defefidant is, . and of this he puts himſelf 
n the W 0 ”-thereb y ſubmitting himſelf to 
& judgment of [peers ;/ iicirjutly ment; if the 


| 5 Verſe Heb” on are Plaintiffp is priced. (or the iſſue 
tendered) in anether form, 5 he prays = 


be inquired * r r 

— er negative lea, "not 

9 9 AEaged, Bein ing upon 
Jome' 1 (as in am action _ 


a War d) 


"Ty pending) when either! fide» advances any: new 


iward) he e We, Wees it dom not yet 
appear, whether the fact will be diſputed ; but when 

the plaintiff replies, ſetting forth an actual ſpecific, - 

award; if the defendant traverſes and denies the f 

making of ſuch award, * chen tenders an iſſue to 

the plaintiff. | 5 
Rules to plead gee ande out on eres ben Rules * 

in this e lead. 


ſbiteat inſt Blact, 
e Gra. Anale &s plead; » 0 


bth November, 1783. A. B. attorney. 


This note is to be taken to the clerk of che rules 
(in Symond's Inn) who is paid for each rule 15. 10% 
theſe rules he enters in a book kept for that purpoſe; 
the rule expires in four days, excluſive of the day vn 
which it is given; and Sunday, or any holiday on 
which the court does not fit, is yet accounted one 
of the four days (except it happens to be on the an 
dy of the four) ; if given on the Purification,” 
that is no day. N. Trin. 1 G. a. T. 5 G: a. 410 G. 2. 

A rule to plead may be given any Som in term, af 15 
within funds ays-after term. 

If cada wants time to plead, he muſt take out A A licati- 
2 judge's ſummons, for the tiff to ſhew, cauſe 
why he ſhould not be d ſuch time, and ſerve 
de plaintiff's attorney with a copy thereof, and upon 
ntending the judge thereon. ;. he will make an order 1 
for the 3 being allowed time to plead; but - 
ul be hound down: — I eading 
uably; rejoining gratis, notice of 

if the plaintiff is eee | 

if not + only. pleading ue c 
If four . ate elapſed ed fies tha d | 
kliveted, the defendant muſt have 2283 e 
3 plead, _ RE goa eos ant 
junction or ni 907 er 
The clerk _ willaccept rule to plead | 
mou wat day; ey agate only, ef 
11 of term. Þ 

If the — has been delivered-to the defen- —_—_— 
Unt's “ 54 . — 


1 


ot the Plea; 4. 

Si muſt be made of a plea, before 

can be ſigned (alth er) n . 
eee 


eee. 


1 the Ling bach 
White a Bla, 
The plaintiff demands a a alle i in this cauſe. 
A. B. attornęy for che olainif, 
_ 1783. 


This now muſt be delivered to the defendant 
attorney. 

"If the rule to pied is ourbufine 3 is demand - 
es; the defendant. has only the! F enen after 
the demand to plead in. 

II che declaration is delivered in rhicf that is, 
after common bail is filed, either by the defendant gr 
by the” plamris, according to tho tmote, and notice 

| ane ag "ren by paint, no demand of plez u 


Phe k d of 2 plea i a waiver of bail; or if 
wall 1 put in, an acceptance of ſuch bail 
ſcerefore, bet & por in and jul ce d kap gx 


CE IE 4 — A 4 


r wy Aa 


— 


— — | 

_ defendant to make wp the matter in the May or gi 
to the Pretor— iz via, rem . run . 
be "If Hel writ in veturhuble before! the laft return © 
any retns, und the declaration be. not deli vered e © 
filed, and alſo notice of filing given before he - 


SESp2YZTEY Ferrara e wa 


inen: |; alt Or rs homers oexctufive;-vf the werns the writ is reti a 
bb of, the dee in of c intitted to an 1 


b Hiiinmase parlance 


parlance; and if SE ATI RY on i laſt APE | 

defendant is intitled to an imparlance; but 

4 plead in four days of che next term, in whatever 
bounty the declaration ſhall be laid, R. Trin. 226 
3. But if a writ be returnable: in one term, a 
declaration is not delivered before the eſſoi 
the ſecond term, the defengant i is not 0 1 to 

in the ſame term. 

1 71 e ee, without 

f leave of the court. - Rule . J Aun. 

; If four terms are elapſed, after che declarari m 
„ delivered, die defendant” ſhall: have a whole te 
| notics to plead, before judgment can bs entered, un- 

4. 4 the cauſe has been ſtayed by injurifion or'privi- 
* lege, 7. 5 6 Ces. 2. In this''cale notices muſt be 

to the defendant, or his attorney, before the efloign 
i, of the term inv which: 22 Tate res. 
of by giving a rule to | 
BY he hke rule'mygſt: be n to ; rejoin; fre. | 
2is Wa if the Sans ig hag” ftood at any ! thoſe. 


* „* 4 
ail; . paper in Symond's Inn, who keeps wo books, by er Pia. 
z be BY plaintiff's name ; if no plea there, ſearch muſt be Bs | 

made with the clerk of the judgments, at tho king's 
un F office, who keeps the general if ue hook. ; 10 


nf, Pp CY o ples, the plaintiff may op 
dion alfa are to be 
benny ſtam 222 
\ end A plea in a — e ee the Plea in 
a wle is out; and; cannot be pleaded after a common *>xement- 
135 imparlance, unleſs the 4 — be delivered after 
term, or ſo late in the term, that the defendanr is 
not bound to plead to it in that term; in both which 
ales the defendant may, within the firſt four days, 
incluſire of, the next term, 'plead any plea in abate- 
ment, or to the 3 Gion of tho court, as of the 
Kun term; but if n lea be not delivertd, or 
urn 0 in the office in time, Ghether a rule wo rid * 
ved of siven or not) ſuch plea is not to be received. 
ne A 
in 


Nn s ot 0 1 e 


nase 5404-0 


” * 
: 8 89 "IC. | 
We a 8 
4 : 
' 


a R „ 3 £ ? ; * ' [ 
* - PO RS. = « 
a . * * 8 ** 2 


% 3 or r any 8 which the court = Pha not 
| & As to be accounted: as one ; of the four days, (une 
5 75 it happens to be the laſt day.). Rule, Raſt. 5 An. 
No dilatoty plea! ſhall” be received, unlels the 
ty, by affidavit, prove the truth thereof, ar ſhew 
"fl Ve prodable mattar, to induce the-courtto ok 
- #hakat-is-true;?” g Ann c. 165... 
A plea in abatement muſt be ſigned 58 
and;filed with the .clerk of the papers; and without 
an affidavit of 75 truth thereaf greg fuch ply | 
Judgment may e fig dl. EY 
1 Demand * I the bs wks is on a bond, deed, o other par 
1 oyer. the geſfendant may demand oyer of the ſame, and to 
"Mis | 2 8 ee to plead 
A | Jeet time as it is given him. 
be dem — — any ſo called from the French 
Her, ig heard that is to hęar it read to him) as the 
re of the ee rr Hades 2 ancient 
idity, were in efof reading the 
inſirument themſelves; and thereupan the whole d 
| it is entered verbatim on the reco ; and the .defen- 
2 4 642 dant may take advantage of any condition or other 
50 . i it mot ſtated in che plaintiff's ene 
oo nr: l eint ame, 


b 
P 
tl 
n 
Wi N ee N es. . ail? 5 F 2 
{5 Sf 75 955 E. 

& 

fit 

aft 

ry 

de 


a] Te . ee oyer, Pie 00 of th 
| 3 obligatory, in the ER, 
Ando -e ee ade 04 
(i PO romeo” 3 B. attorney/ for the Plaintif, 
TE rav od ©: 
27 be defendant cannot now have ojer of the on e 
_ ginab writ as formerly. R. rin. 8 e 5 
The defendant muſt pay * eters Wig 
. ang he has as-much-time to plead, a — hath mi 
; err, ag hy! had when it was demanded. K. 5 Gn the 
ROW «N42 at gol 11559; 5774260 + £1} 3; 


Flies! in bays A- plea i in bart: ig- ta be pleaded within he time the 
belag mentioned, 17 the 
18 2K The general iſſue is either don bg e on 2 wat 


"POND 2 110 and: delivered to the on mo 
artorneyy 


# . 


ä or N in the Sun! iſſue 888 wich 
oy clerk of the judgments, paying fixpence,” . 

ial pleas are to be engroffed and filed with the 
= of the papers and to be ſigned by counſel. "Fee, 
108. 6d. {except the following. Y comper uit ad diem tz 


bail-bond, ſon ault demeſus, mmftravit, E 'an 
executor or 3 lens + per! d diſcent, nul fiel re. 
cord, pen minas, red ad diem, vt ungut Weener! infra 

ætatem. R. 18 ff 160 LEH SLID TLS | 
The defendant by leave of the court, ma pleat 26 
many different pleas be unn ank ni ceflar it, 
4 Ann, c. 16 0 fn 305 


If che defendant plead double, a brief aft be ft 
en to the cbunſel, | aming the . wg he 
of courſe; Fee, ten ſhillings an 92 
is to be taken to tie clerk of the a, wi with t 
who will draw up the rule. 

N. B. If the defendant js its ape tüme; the 
be filed firſt, ang the copy! of Wee e 
plaintiff's attorney afterwards. 

Ph defendant; be not ready to plead b 7 he time 
e rule expires, he appl a judge for atum- 
. we Of which fs 8 ſerved on the 
plaintiff's attorney; Woo ori my be judge, and he 
will make ſuch-order (but this Jens 'by + of 
| ſent) and it muſt be upon terms, e plaintiff i is in 
ath time to try his cauſe, Of — * iſa * e 
the gratis and taking ſhort notice 85 trial for 
1d, WY fittings in term” or after, as the caſe happe 
As no plea but an de df ca be" 'pleadetl 

off after m order for time obtained; therefore a E 

y ry in a former action cannot be pleaded after an or- 

oli 25 CO 2 Burr. on 8 ah 

x ' Writs of error were former rou t upon very Of amend. 
fight and trivial grounds * N and other ing — 
miſtakes of clerks, all which might be amended at ins-. 

0.1. the common lay, whilſt all the proceedings were in 

5 paper, 1 Burr. 222. 2 Burr. 1098. for they were 
then conſidered only in feri, and therefore ſubject to 
the 2 of the courts; — deieeys dy bs record 

on 3 was made up, it was formerly com- 

ri mon 22 no amendment * be FRO —_ : 

Ney. Within 


„/ 


134 


AFA. 


— — * 
8 — % 9 = + eo 6 8 9 * * * 


KEE EE aces —_ 7 


— * — * 1 . by, 4 - Fa 
— — — 2 ” 82 — 
= CE I ee I — — 
” 
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0 a gef rages Fray mon; law, if the -plai 


e 


of the 1 Plea, * 


within che very term in which the judicial * ſo te. 


5 breaſt of the court; but aſterwards it admitted 
Siem een. Ca. Lit. 260. At preſont the courts 


: Jonge liberal, and where juſtice requires it, will al 
W, 


"amendments at any time whilſt the ſuit is de; 
„ notwithſtandihg the record be made up, 


i = the.t term paſt; and after. error-brought, a Judge 


__ may be amended without pw by Jae. 4 Au. 
25 202 br 192 
155 8 ; amend; b dis declaration, po 


colts, or giving an a jmparlance, at the plaintiff 


ot 
© 


1% 4 * 15 1 511 2271. 


| Md bog od + alipet amended. after. rin oak 


ered, in matter of fonm, without 

e eee — bs, 
claration be 

days to b neue, 8 * —— — yr 

arte ad be entered the ne 

amendment is made (thgugh given before) it is ſuffi- 


5 ples ade, of air the ound torn 

ſhall not add a new. cont to his declaration, 

1 deen of bksding Kg declaration. | Ruls 
ic A (360.2 | 

AORTA argument on demurrer, 2nd before the coun 


| e 2 ne one need not be buen Kult. Mich. 
49 


avs ju dgment,. leave was. ur toamend. Str. 954 


mendr ne may now be made even in penal * 


er 55 ot to alter the charge. 5 Burr. 2853 


done by ſummons fore a Jug 
Jon record 5 ace auen in 8 
ry. ee ihe * repli ications alſo amended. 
del han naw — 
endant, & ant was indebt- 
ns rot yet 195 defendant had no method to ſtribe 
FA — „but muſt go into a court of equity. for do- 
be of what ig ce and right do be done; 
tin order to prevent ſuch e dienende 
„That yhere there ate mutual debts, between. the plain 
tiff and deſendant, and nen r (ye, 4 * 


2 1 4 2 25 1922 444 24 Be: 4 J. 51 
& . 
1 | 
£1! ft is fs 


4 >” i. a. ax. a 


ma vv. tn Q- =, 3 


ay 


. oo = oo =» 


„ © . 08 


„% . £A ood „ wye' 
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48 » 3 * 4 > x 


en eeeuter or adminiſtrator, where there are 
mutual debts between” the: teſtator or inteſtate, one 
debt may beſet againſt 'the:other, and ſuch matter 
may be given in evidence upon the general iſſue, , or 
pleaded in bar, as the nature of the caſe requires, ſo 
as at the time of his Porn the general 2tfuc, where 
any ſuch debt of the plaintiff, 


be given of the particular ſum or debt, ſo intended to 
be inſiſted oll, and upon what aceount it became due ; 
or otherwiſe, ſuch matter ſhall not be allowed in evi- 
dence upon ſuch general iſſue. 2 Geo. 2. c. 22. 


ab. BY Mutual debts man be bet againſt each. other. 


out either by pleading in bar, or given in evidence on 


lea, the general iſſue, in the manner as in the 2 Ges. 2, 


nd +. 22. mentioned, notwithſtanding that ſuch debts 
are are deemed in law to be of a different nature, unleſs 
the in caſe where either of the ſaid debts ſhall accrue by 
fn. reaſon of a penalty contained in any bond or ſpecial- 
ich. ty; and in all cafes where either the debt for 

which the action hath been, or ſhall be brought, or 
the the debt intended to be ſet againſt the ſame hath ac- 
on, crued, or ſhall acrue by reaſon of any ſucli penalty. 
ui, the debt intended to be ſet off, ſhall pleaded in bar; in 

which plea ſhall be ſhewn how much is truly and 
urt juſtly due on either ſide; and in caſe the plaintiff 
hall recover in any ſuch action or ſuit, judgment 
: ſhall be entered for no more than ſhall appear to be 
53 truly and juſtly due to the plaintiff, after one debt 
12 being ſet againſt the other as aforeſaid. 8 Geo, 2 

u- 


c. 24. made perpetual, 14 Geo, 2. c. 34. 21 Geo. a2. 


| c. 33. 29 Geo: 2. c. 2$”, 7 | 
ebt- Where it ſhall-appear to the commiſſioners, 
be. that there has been mutual credit given to the bank- 
nike BN rupt and any other perſon, or mutual debts between 
do- che bankrupt and any other perſons, at any time befoxe 
ne; ſuch perſon became bankrupt, the commiſſioners orthe 


ted, BY affignees of the bahkrupt's eſtate, ſhall ſtate the ao- 


n: count between them, and one debt may be ſet againſt 
lv- WF another, and what al es be due onthe ba- 
I BY lance, and no more, 

eſther fide”, $ Geo. 2. c. 30% _ 


q 
— 


| His teſtator or inteſtate, 
is intended to be inſiſted on in evidence, notice ſhall. 


} ] * id 
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ik In replevin, — jultißed Unter w/dificel, 
1 for rent; the plaintitf at 2% 2 inſiſted, that there 
3 was more due to him than the rent amounted to, and 
| Denniſon J. refuſed the evidence; upon a motion. 
for a new trial, the court held that 2:Geo-./2.gid not 
extend to the caſe of à diſtreſs, for tlrat is not an acti- 
on; but a — without ſnit ; they likewiſe declar· 
ed, that it did not extend to detinue, and. the like 
actions of wrong. Bud, 177, 
I an action on a promiſſory note, the plaintiff 
took a verdict for the whole ſum ; the defendant had, 
, at the ſame fittings an action againſt, the. plaintiff, 
for eleven pounds, to which there was a notice to ſet 
offthe-note of hand; the court held that notyw ithſtand- f 
the verdict, the note of hand might be fer. off, for p 
if at the time ofthe action brought, there are niutu- 0 
al demands, they; by the ſtatute, may be ſet off, and 
Juſtice may be done by entering a remiptitr on the 
. firſt record as to fo much. 2 Burr. 1229. | 
Debt upon a ſimple contract may be ſet off againſt 1 


, 45 a ſpecialty debt, a le contract againſt a debt up- 0 
on an annuity bonds . 820. Mutual debts be- 5 
tween the teſtator, and executor, without ſuit, Pr 


2M Bull. 35. Simple contract againſt debt upon a leaſe for a 

| non-payment of rent, Bid 177; And all aq ions where 
5 the demands are of the ſame nature, may be ſet off 

; 4 and a judgment in king's bench, may be ſet off againſt 

a judgment in common. pleas, 3 Ni. 90. But no- 

tice of ſet-off rieed not be given by en in 1 

an action for money had and received to the p laintiffs 7 

uſe; where the defendant had paid the Elatiff his 

whole demand: (except what he retained for his k- Fe 

bour and fervice). 4 Burr. 2134. 1 

But debt due to à man in right of his wiſe, in an mY 

dien againſt him, on his on band, cannot be ſet Wil -* 

off, Bull. 175. Not Cant a ran n articles of 

imp 


2 t, 1 forfeited, nor contract for 

bs a po, ond; hid, Nor can there be a ict 99 
off in t lein, thought the diſtreſs was taken for rent, 155 
50 Nor can ⁊ bond be ſet off at the fuit of al. il © 


of a bankrupt, to an action Þy.1 chem, for 
Told and delivered... 1 Wu . 755. Fer 


5 


[_ 


e 
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Of the Plea, & 


A debt barred by: ſtatute of limitations, cannot be 


. ⁰Du.ʃ T eh 
A defendant may, after pleading the gerieral iſſue, 


Str. 1 ; 


ordered to be paid, upon motion. 3 Wilſ. 396. 

A ſt off, reducing the balance under forty ſhil- 
lings does not effect the juriſdiction of the court, and 
plaintiff will be intituled to coſts. 1 Wilſ. 19. St. 
1191. Res Fu an $0258: 20 ROMEY 
A plea of an equal ſum being due from tlie plaintiff 
to the defendant 1s a bar to the action; but if it be of 
4 leſs ſum the defendant muſt pray to have it-ſet-off 
Croke v. Dixon. Bull 175. | LIES lis 

The practice of paying mone 


F ' 


had neglected to make one) aii opportunity of ſatisfy- 
ing the debt, for which an action hath been commen- 
ced, and like wiſe to deliver him from the neceſſity of 
proving the tender, if he had made one. 


Money may be paid into court in all actions Where 


the ſum demanded is either certain, or capable of be- 
ing aſcertained by mere computation; without leav- 
ing any ſort of diſcretiofi to be exerciſed by the jury; 
in which caſe the. defendant is admitted to pay the 
money into court; and have ſo much of the plaintiff's 
demand upon him ſtruck out of the declaration: and 
i the plaintiff will not accept it, he ſhall proceed at his 
fell. 2 Mr a ene 
In actions on the caſe upon indebitatus aſſump/iti 
where there is à quantum meruit. Str. 576. Debt for 
tent Sa/k. 596. Replevin where the defendant avows 
for rent in arrear. Bid. In covenant for non-pay- 
ment of rent, or where the ſum is aſcertained. alt. 
299. Eje&ment for rent or non-payment of mort- 
ere Str. 576. Upon a charter - party of af - 


reightment, where the breaches are only for freight 


© and 


£ | 


if it is given in ev 1dence plaintiff may object to it + | 


move to withdraw it, and plead anew with a {et off. 


A judgment in tlie king's bench oy be ſet off in 
the common pleas, and tlie balance due to plaintiff 


hever have had it in his 1. to make a tender, or 


217 


| into court Was ins Of paying 
troduced for the ſake of giving a party (who might Toney nne 


_ | h 2 „ 8 q Mw, 
218 - Of the Plea, &c. 


and demorage. 2 Burr, 1120. Trover for monie, | 
numbered, or in a bag. Burr. 1864. Trover for: 
ſpecific chattel, of an aſcertained quantity and quality, 
ane with any inge that can en- 
ance the damages above the real value, but that ir: 
teal and aſcertained value muſt be the ſole meaſure of | 
the damages. Zbid.: Debt for five pounds in killing | 
a hare. : Sir, 1217. money may be brought into 
court. But in covenant upon a-charter-party and tro. 
ver, and debt for a penalty, the court muſt be eſpeci- 
Ally moved upon an affidavit of the fats. 
F ormerly the defendant in action of debt upon 
bond, who had obtained the common rule, to bring 
money into court muſt, have brought in the whole 
penalty; but now this hardſhip is remedied, for it is 
enacted, © that if pending an action upon a bond with 
condition to be void upon payment of a leſſer ſum, 
the deſfendant ſhall bring into court all the principal 
money, and intereſt due, and coſts; the ſaid money 
ſhall be taken to be a full ſatis@ion of the ſaid bond 
and ſhall diſcharge defendant.” 4 Ann. c. 16. Sell. 14, 
Bond given for money 2 by, inſtallment, 
action is brought for the penalty on non-payment of 
one of the inſtallments, the court will giye leave to 
Pay the money in arrear and coſts, but the 'plantif 
may ſign judgment, with a ſtay of execution, unti 
there be a failure in ſome future payment. Str. 977. 
The like in debt for an annuity, 3 Burr. 1 353 but 
where a bond was given for a groſs ſum, abſolutely 
at a day certain, in April, 1750, and an agreement 
in January, 1758 was entered into, that the money 
| ſhould be payable by inſtallments, with proviſoe that 
the-ſums agreed to be taken by inſtallments, ſhould pc 
be punctually and regularly paid by defendant, at ant BN w. 


* 


: upon the very. days ſpecified in the defeazance for mu- att 
| king the ber Are . otherwiſe to be void; on 
Jet where defendant made two payments good, and BY ac. 
neglected one, he court would not allow him to bring Wi ou 
0 that ſum and coſts into court. 3 Burr. 1373. in 
la what ac- In actions on the caſe for immoderately Firing i 
tions m by 41 7 
ney cannot nired Chaiſe, and for conſaquential damages, tre 1% £3 


be paid inte 
court. 


for the meſne profits in ejectment; for dilapidations, 
debt upon a bond to a ſheriff conditioned for the good 
behaviour of the bailiff, and inter alia, for payin 
money collected for the ſheriff*s caſe; upon a "466 Þ | 
for the performance of a collateral agreement, upon 
2 counter bond ; 'covenant for not 221 repairs, 
debt for goods ſold, treſpaſs for taking goods; reple- 
vin, where it is not for rent, money cannot be brought 
into court. N . POR. | | 
Twenty ſhillings for every one hundred pounds 
is. to be paid to the chief clerk for keeping the money; 
if under ten pounds 'two ſhillings, and according to 
that rate for every greater, or leſſer ſum. Rule 5, Fac. 1. 
The court gave leave to withdraw the general iſſue 


BI in order to bring money into court, and replead it, 

th not delaying the plaintiff, Str. 1271. Be L | 
15 On paying money into court, a brief; that is an Method of 
pal half ſheet of paper blank within ; but indorſed with paying mo- 

id the name of the cauſe and beneath, ** pleaſe to move pre ogg 

, to pay five pounds into court,” is to be given counſel, © 

3o fee, ten and ſixpence; and on his dcn ne it is taken 

ts, to the figner of the writs, who acts as agent to | 


of Wi the ſecondary, who by rule, Eaſter, 5 Fac. 1. is 
appointed for that purpoſe and the money paid to 
him, who gives a receipt, and is paid two ſhillings ; 
ntl the brief and receipt are then taken to the clerk of 
the rules, who draws up the rule, Rule five ſhillings ; 
a copy of this rule muſt be ſerved on the plaintiff's 
ely attorney, and at the ſame time, the plea' delivered If Plantiff 
if the plaintiff accepts the money in full diſcharge accepts the 
ney ofhis ſuit, he is intitled to coſts to the time the money e 
is paid, in which caſe he proceeds, by getting an ap- 
pointment on the rule from the maſter to tax the coſts, 
which, is ſerved on the defendant's attorney; and on 
attending the maſter thereon, he will mark the coſts 
on the rule when taxed. But if the plaintiff does not 
accept the money with coſts, he may take the mone 
ung out of court, (on producing an office copy of the rule) 

in part of his demand, and proceed to trial; if on the 
16 trial he doeg not recover a greater ſum than the mo- 

ney paid into court he will be nonſuited, and muſt 
Pay coſts to the defendant. N 
5 „„ «Er Hong. It 


NE 
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Proceed 
ing if the 
cofts are 


Sk the lea, &c. 


N If che plaintiff proceeds on the rule, if the coſts a; | 
not paid when taxed, he may deliver the iſſue, and 


notice of trial, and take 2 verdict — for one ſhilling, 


though he does not make out his demand fo much x; | 


defendant has paid in. Str. 1220, 


When the 


is not liable 
to paycoſts. 


rule as relate 


before a judge to pay debt and coſts, his attorney pre. 
tended he had other demands, and refuſed to name thy 


ſum, which obliged the defendant to ay money into 


court, and apply to the court that ſo much of the 
to coſts might be diſcharged, with 
coſts of the application ; the court looked upon theſe 


: yan, to be oppreflive, and difcharged the rule, 


Tender. 


ut not with the coſts of the application. 1 Burr. 511, 
Tender, is the offering of money, ox any other 
thing, in ſatisfaction, or circumſpectly to endeavour 
the performance of a thing; as a tender of rent is to 
offer it at the time and place when and where it ought 
to be paid; and it is an at Ine to ſaye the penalty 
of a bond: it may be made of money in bags, or un- 


told, for it is the receiyer's buſineſs to tell it, and it 


muſt be by offering the bags to the plaintiff, and not 


holding them under the arm, Ney. 73. it muſt be 
made before the writ ſued out. | 
By ſeveral late ſtatutes (particularly 11 Geo. 2. c. 19, 


in caſe of an irregular diſtreſs, and 24 Geo. 2. c. 224. in 


caſe of miſtakes committed by juſtices of the peace) 


tender of ſufficient amends to party agreived is a bar 


of all actions, whether he ſhall accept ſuch tender or 


not. 5 N 
In pleading a tender the defendant muſt ſay, that 
he hath always been ready, tout temps priſt, and ſtil 


is ready wncere priſi to diſcharge the debt, for a tender 


by the debtor, and refuſal by the creditor will in all 


caſes diſcharge the coſts, 1 Vent. 21; but not the debt 
itſelf; though in ſome particular caſes the creditor will 
totally looſe all his money. Litt. ſ. 338. Co. Litt. 209, 
There is a difference in pleading a tender in an a- 
tion of debt, and in an action on the caſe; in debt, 
; ws damages are but neceſſary, ſo that in pleading 1 
tender to ſuch action, the defendant muſt pra 

9 as judgment 


defendant into court without coſts ; as where a plaintiff kept out 
of the way to prevent a tender, and upon ſummonz 


judgment of the damages ;” but in egg, the d: 


mages are principal, and he is to plead ** tout temps 
priſi (ſemper paratus,” ) that he always hath been ready 
with a profert hic in curia, that he hath the money 
in court, and“ fro judgment de ultęrioribus damnis. 
or whether the plaintiff is intitled to any further da- 
mages. Salt. 623. 3 Salk. 344. 5 „ 

If a tender at the day, of corn, or of any other Tender af 
goods of a periſhable kind, be pleaded with a refuſal, $996 
there is no need to plead ** uncore prijt,” 9 Rep 70. 

1 inſt, 0%. „ OY | 
herever the debt, or duty ariſes, at the time of 

the contract, and is not diſcharged by a tender and 

refuſal, it is not enough for the party who pleads the 

tender, to plead a tender and refuſal, and angore priſt; 

but he muſt alſo pleat, tout temps priſi. Salk. 622, 

12 Mod. 152. Carth. 413. 1 „„ 

Every requiſite, which is in a particular caſe neceſ- 
ſary to the validity of a tender, muſt in pleading ſuch 
tender be ſhewn to have been complied with; elſe the 
plea is not good, Salk. 624. ; 5 

Tender of ſtock, muſt be at the laſt part of the day Tender of 
it can be accepted, Str. 777. and the 5 hours muſt ock. 
be ſet forth, 832. ie : 1 

Formerly it was held, that tender could not be 
pleaded after imparlance, but now it may, even after 
a judge's order for time. 1 Burr. 59. 5 

A right to damages, on account of the non-pay- ect Loni 
ment of a debt, or non- performance of a duty, may, refaca. 
after being taken away by a tender and refuſal, be re- 
viyed again, by a demand, ſubſequent to the tender 
and refuſal; a new cauſe of action ariſes from the non- 


that payment or the non- performance thereof, upon ſuch 

ſtill demand. 5 Bac. 12. Brownl. 51. „ 
ndet In caſes where the tender is not a diſcharge of the 

n all debt, before a tender is pleaded, the money muſt 
debt be paid into court; which isdone by paying the fame 
will to the ſigner of the writs without any rule, 

200. whowrites a receipt on the plea before it is filed 
. filed, Hz]. 5 Jas. 1. if the plaintiff takes iſſue on the 
lebt, tender only, he muſt not take the money out of court, 

ng 1 and if ſuch iſſue be found againſt him, he will be 
pray Wi barred of his action: but if he takes the money ten- 


dered 
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| dered out of court, judgment is given for the defen. | 


dant to go quit as tò that plea; and he may proceed 
on the general iſſue, if he pleaſes, for the reſidue, 
Yod Ram es © = | 2 5 


Tender by Tender of amends my be made by Aa juſtice of 
one by him in the execu- 
tion of his office, and he may plead fame with not 


Juſtices the peace, for any thing 


guilty, and any other plea, with leave of the court; 


and in caſe he ſhall negle& to make ſuch tender, he 


may, before iſſue joined, pay money into court. 24 
Gre 4. £..44-/. BS: f 1 KEY 


Treſpaſs. The defendant may, to a treſpaſs quare elauſun 


ie | can a diſclaimer, and that the treſpaſs was 
by negligence or involuntary, 'and tender of ſufficient 
- amends before action brought; whereupon, or upon 
ſome of them, the plaintiff ſhall be enforced to join 
iſſue. 21 Fac. OY | | 
- PiAreſs, Tender may be made, before the action, for any 
unlawful act done by a perſon who has diſtrained for 
rent juſtly due, 11 Geo, 2. c. 19. 1 20. likewiſe in 
diſtraining for money juſtly due 
poor. 17 Geo. 2. c. 38. /. 10. | 
A tender in any money coined at the Mint, an 
which there is the kjng's ſtamp, is good; for all fuch 


money is good in gp wee to its value without a 


proclamation. Salk. 446. Comb. 387. ; 
No tender of payment in filver money, exceeding 
twenty-five pounds at any one time, ſhall be a ſufhci- 
ent tender in law for more than its value by weight 
at the rate of five ſhillings and two-pence an ounce. 

14 Geo. 3: Co. 42. 3 

A tender of a bank · note, as money, is not, ſtricti 
ſpeaking, a good tender; but if the tenderer offer to 
get money for the note, this makes it a good tende. 

Eg. Caf. Abr. 319. „ | 

| | Pleas in abatement, | 

coverture. And the ſaid Mary, in her own proper perſon, 
| comes and 2 4 judgment of the bill aforeſaid of the 
_ fajd plaintiff, becauſe ſhe ſays, that ſhe now is, and 
before the day of exhibiting the bill of the ſaid plain- 
tiff was, and ever fince hath been, covert, and mar- 
lied, to one Benjamin Black, then and ſtill her huſband 


4 * 


or the relief of the 


— 


Ot the Plea, Sc. 


to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, and this ſhe is ready to verify; wherefore 
becauſe the ſaid Benjamin Black is not named in the 
bill aforeſaid, the ſaid Mary prays judgment of the 
bill aforeſaid, and that the ſame, may be quaſhed, &c. 


Thomas Black, in his own proper perſon, comes and 
pleads, that he was baptiſed by the name of Benjamin, 
to wit, at Weſtminſter aforeſaid, in the county afore= 
ſaid, and by the name of Benjamin, hath, always, 
hitherto, ſince his baptiſm, been called and known; 
without this, that the ſaid Benjamin now is, or at 
the time of exhibiting the bill of the ſaid plaintiff 
was, or ever before had been, or ever ſince hath been 


in called by the chriſtian name of Thomas, as by the ſaid 
bill is above ſuppoſed ; and this he the ſaid Benja- 

Ny min is ready. to wakes ; wherefore hie 1 judgment 

or of the ſaid bill, and that the ſame may be quaſhed, &c. 


Affdavit of the truth of a plea in abatement. 


in this cauſe, maketh oath and faith, that the plea 
hereto annexed is true in ſubſtance and matter of fact. 
| „„ Benjamin Black, 


ing . 
ict: 8 The General Iſſue. 5 
gi And the faid defendant, by C. D. his attorney, Non affnge 


comes and defends the gie. and injury when, &. . 
and ſays, that he did not undertake and promiſe, in 


2 manner and form, as the ſaid plaintiff hath above 
Ye thereof complained againſt him, and of this he puts 


himſelf upon the country, &c. 


debt, by virtue of the ſaid writing obligatory, becauſe 


* he faith, that the ſaid writing: obligatory is not his 
lain- 


_ and of this he puts himſelf upon the coun- 
), 0. | „„ b 


And 


And the ſaid Benjamin Black againſt whom the ſaid Wrong 
"yo hath exhibited his faid bill, by the name of — 


Benjamin Black, of &c. gentleman, the defendant 


And the ſaid defendant by C. D. his attorney, comes Non of - 
and defends the wrong and injury, when &c. and . 
lays, that he ought not to be charged with the ſaid 


. - 
: , 
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Non of far- And the ſaid defendant, by C. D. his attorney | 


tum ON an 


inden urg. comes and defends the wrong and injury when, &c 


atid fays, that he ought not to be charged with the 


enture; becauſe he faith, that tlie ſaid indenture is 
not his deed, and 
„ QOOnTY.” 

N dbl. Pd 


And' the 
comes and defends the wrong and injury when,” &c. 
and fays; that he doth not owe to the ſaid plaintiff 
the ſaid one hundred pounds, or any pe thereof, 
in mariner and form as the ſaid plaintiff hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country. _ __ x 
NM debet on | | 
aui. comes and defends the wrong and injury when, &c. 
and fays, that he 1 7 not owe to our faid lord the 
king, and to the 
ſaid hundred pounds, or any part thereof in manner 
and form as the ſaid plaintiff hath above declared 
againſt him, and of this he puts himſelf upon the 
!!! ß ̃ 
Nen offunpft And the ſaid defendant, by C. D. his attorney, 
dy an exor. comes and defends the wrong arid injury when, &c, 
and ſays, that the ſaid John, in his life-time did not 
undertake and promniſe in manner and form as the 
ſaid plaititiF hath above thereof complained againſt 
| 8 and of this he puts himſelf upon the country, 
Ve ding, And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury when, &c. 
and ſays, that he doth not detain from the ſaid plain- 
tiff the ſaid one hundred pounds, or any part there- 
of, in manner and form as the ſaid plaintiff hath 
above declared againſt him, and of this he puts him- 
UG rn mn gre % i oo mg 
' Sat And the ſaid defendant, by C. D. his attorneys 
nn cafe. comes and defends the wrong and injury when, &. 
and fays, that he is not guilty. of the treſpaſs aforeſaid 
in manner and form as the ſaid plaintiff hath above 
declared againſt him, and of this: he puts himſelf 
upon the country, 3 * 


yment of the ſaid debt, by virtue of the ſaid in. 
of this he puts himſelf upon the 
ſaid deferidant; by C. H. lis attomey, 


And the faid defendant, by C. H. his attorney, 


aid plaintiff; who 4s well, Kc. the | 


Ot the Plea, &c. „ 


And the faid defendant, by C. D. his attorney, Not guilty | 
comes and defends the wrong and injury, when, &c. nd _ 
and ſays, that he is not guilty of the treſpaſs and a. 
fault in manner and form as the ſaid plaintiff hath 
m, and of this 


above thereof complained againſt hi 
he puts himſelf upon the country. | 3 | 
| And the ſaid defendant, by C. D. his attorney, Not guilty . 
comes and defends the wrong and injury when, &c. in treſpaſs. 
and ſays, that he is not guilty of the premiſes above 
laid to his charge in manner and form, &. 
And the faid defendant, by C. D. his attorney, comes Iſſue in co- 
and defends the wrong and injury when, &c. and as enant. 
to the breach of covenant firſt above aſſigned ſays, 
that the ſaid plaintiff ought not to have or maintain 
his aforeſaid action thereof againſt him, becauſe he 
ſays, that nothing whatſoever of the ſaid rent in that 
breach mentioned, is in arrear from the faid defen- 
dant, to him the faid plaintiff! as the faid plaintiff 
above thereof complains againſt him, and of this he 
puts himſelf upon the country, &c. MO : 
And the ſaid Benjamin, by C. D. his attorney, Ne. ap- 
comes and defends the wrong and injury when, && , inſtead 
and ſays that he did not promiſe and undertake, N 
in manner and form as the ſaid William hath above 
ereof complained againſt him, and of this he puts 
himſalf upon the country, & „ 
Notice of ſet off for work and labour as à carpenter. 
In the king's bench, 1. _ | 
Between William With, plaintiff, 


an IE 

Bsaamin Black, defendant. | 
Take notice, that the above defendant will, at the 
al of this cauſe, giye in evidence, and inſiſt, that 
he plaintiff, before and at the commepcement of 
his fuit, was, and ſtill is, indebted unto the ſaid 
lefendant, in the ſum of fifty pounds, for the work 
nd labour of him the ſaid defendant, by him and 
1s ſervants done and performed in his the ſaid de- 

ndant's occupation or buſineſs of a carpenter, for the 
id plaintiff, and at his requeſt, and for divers mate- 
als found and provided in and about the ſaid work, 

che like requeſt of 8 plaintiff, and alſo for 

| | the 


j \ 


the Ree Rs labour, care. 2nd mY ence, of 
defendant, b den 928 


— N 


Wore 35 will be ſu 
- purſ! ant to e in wen caſe made. ail 


$5 -- «+ 


T 0 'Mr. 4 B. attorney 
tor! the 


And the ſaid Benjamin, by C. D. his attorneh 
comes and defends the wron and injury, when, 
&c, and faith that the ſaid 

to have or maintain his ſaid action againſt hin 
becauſe he faith, that he did not undertake 1 
manner and: fotm as the ſaid Wil iam hath. in bis dt 
claratioh aboye ſuppoſed'; and for further plea in ts 
behalf, the ſaid Ant by leave of the court bei 
for this purpoſe firſt had and obtained, according if 
the form af the ſtatute in ſuch caſe made and pro 
ed, ſays, that the faid plaintiff ought not 10 halbe 
maintain. his aforeſaid action thereof againſt him 
faid defendant, N he faith, that the ſaid {© 650 


Of the Plea, &c 


i pln him Peary 12575 dane 77 wall 


nf on ; and 
Ne fog 


Fr 
he. faid de race mill at ou ſet aß 
5 the ſaid plaintiff, ſo much 9 5 ſt any 
of the ſaid plaintiff, ved at the V 

Pelent t to Stiel loch ch demand, b 


5 „ 
g. . attorney for te hs 


plaintiff, 


| Special Pleas. 
 Pleg of the Aatut of limitation. 


William ought 0 


f 


tinſes of ation did not, et did any of them, accrue 
to the fad plaintiff, ar any Hime, within fix years 
qext before the diy of the Aa c the bill of the 
fad plaintiff, and this the faid defendant is ready to 
verify: whetefore he prays judgment, if the ſaid plain- 
tiff ou hr to have or maintain his aforeſaid action 
cheat 1 15 him, &. 
And th 


5 


lors, that he ought not fo be harced from. having of 
maintaining, his aforeſaid action thereof againſt lym, 
becauſe he ſays, that the ſaid defendant did, within 
ix years before the the day of exhihſting the ſaid bill 
of the ſaid plaintiff, to wit, at Weſtminſter aforeſaid, 
undertake and promiſe; in manner and form, as the 
fad plaintiff, hath aBave thereof complained againſt 
him, and of this he puts himſelf upon the country, 
and the faid defendant doth. the like : therefore as well 
to try this iſſue, as the ſaid other ifſye above joined; 
8 755 thereupon come before our lord the king at 
Weſtminſter, on next after twelve, &c. 
by whom, &c. and who neither, &c. to recognize, &c. 


| Pha of nan affumpſit, and a tender. 
and as to the ſecond promiſe and undertaking, in the 
of the ſaid ſum of fifty pounds, in the ſaid pro- 
miſe and undertaking. in the ſaid declaration alſo 
mentioned, ſays, that he did not utidertake and pro- 
miſe, in manner and form, as the ſaid plaintiff hath 
ten pounds in the faid firſt promiſe and undertaking, 
ant ſays, that the faid plaintiff ought not to have or 
in this behalf, becauſe hie ſaith, that he the ſaid defend 


int, after W the ſaid firſt promiſe and un- 
5 1 dertaking, 


fad declaration mentioned, as to forty pounds part 


above thereof complained againſt him, and of this he 
puts hinſelf uporr the country, &. And as to 


in the faid declaration nientioned, he the faid defend- 


mintain his aforeſaid action thereof againſt him, to 
cover any more or greater damages than ten pounds 
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| the faid plaintif, as. to the lei pla of the deren 
ſaid detendant, by him ceondly aboys pleaded in bar, i 


| And che ſaid deferidant, by C. D. his attorney, u, 8 
comes and defends the wrong and injury, when, &c. and tender. 


* 


Ot the Plea, &c. | 


dertaking, in the faid declaration mentioned, as t 
the ſaid ten pounds refidue of the ſaid fifty pounds, 
and before theexhibiting the Bill of the faid plaintif 


one thouſand ſeven hundred and eighty-two, in the 
pariſh and ward aforeſaid, was ready to pay, and then 


pounds, and then and there tendered payment thereof 


to the ſaid plaintiff, to receive which of the faid de- 
fendant, he the ſaid plaintiff, then and there wholly 
refuſed: and the faid defendant further ſays, that he 


the ſaid defendant, always from the time of the mak. 


ing ofthe ſaid firſt promiſe and agg v as tothe 


faid ten pounds hitherto at London aforeſaid, in the 
pariſh and ward aforeſaid, has been ready, and yet is 
there ready, to pay to the ſaid plaintiff, the ſaid ten 
pounds, and now wo Jars fame into court, ready to 
pax. to the ſaid plaintiff, if te the ſaid plaintiff, wil 


accept thereof, and this he is ready to verify; where- 


Replica- 
tion and 
iſſue. 


ten pounds in this behalf, &c. 


fore he prays judgment if the ſaid plaintiff onght to 
have or maintain his aforeſaid action thereof againſt 
him, to recover any more or greater damages than 

And the ſaid plaintiff, as to the ſaid plea of the fad 
defendant, above pleaded as to the ſaid ten pounds 
reſidue of the ſaid fifty pounds in the faid firſt promi, 
mentioned in the ſaid declaration, ſays, that he, by 
reaſon of any thing in that plea alledged, ought not 
to be barred from having nds maintaining his afore- 
ſaid action thereof againſt him the ſaid defendant, to 
recover his full damages in this behalf, becauſe he 
ſays, that the ſaid defendant did not tender, or of- 
fer to pay to the ſaid plaintiff, the ſaid ten pounds io 
manner and form as the ſaid plaintiff hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country, and the ſaid defendant 
doth the like, &c. Therefore as well to try this iſſue, 
as the ſaid other iſſue above joined, let a jury, there- 
upon come before our lord the king at Weſtminſter, 
on the octave of the Purification of the bleſſed Virgin 
Mary, whereſoe ver he ſhall than be in England, who 


neither, &c. to recognize, &c. becauſe as well, &c. 


e 2 


Plea of infancy. 

And the ſaid Benjamin by C. D. his attorney comes Infancy. | 5 
and defends the wrong and injury when, &c. and ſays, 
that the ſaid William ought not to have or maintain 
his ſaid action againſt him. Becauſe he ſays, that 
he the ſaid defendant, at the time of the making the 
ſaid ſeveral promiſes and undertakings in the ſaid de- 
claration mentioned, was under the age of twenty-one 
years, to wit, of the age of eighteen years, and no 
more, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, and this he 1s ready to — | 


1 | Plea of a judgment recovered in C. B. in cafe. STE 


And the ſaid Benjamin, by C. D. his attarney, Judgment 
comes and defends the wrong and injury when. &c. F. in | 
and ſays, that the ſaid IVilliam ought not to have 
or maintain his aforeſaid action thereof againſt him, 
becauſe, he ſays, that heretofore, to wit, in Hilary 
term, in the twenty-ſecond year of the reign of his 
preſent majeſty, the ſaid Milliam, impleaded the faid 
Benjamin, in the court of our lord the king, of the 
bench at Weſtminſter, in-the county of Middleſex, 
befofe Alexander lord Loughborough, and his com- 
panions, then his majeſty's juſtices of the bench, in 
a plea of treſpaſs on the caſe, on promiſes, to the da- 
mage of the ſaid William, of fifty pounds, on occaſion 
of the not performing the very ſame identical promi - 
ſes and kings in the ſaid declaration mention - 
ed, and ſuch proceedings were thereupon had in the 
ſaid court of the bench aforeſaid; that afterwards, to 
wit, in that very ſame Hilary term, in the twenty-ſe- 
cond year aforeſaid, the ſaid William by the confidera- 
tion and judgment of the ſaid court of the bench, 
recovered againſt the ſaid Benjamin, in that plea, fifty- 
pounds for his damages which he had ſuſtained, on 
occaſion of the not performing the ſaid promiſes, and 
undertakings, in the ſaid declaration mentioned, and ; 
whereof the ſaid Benjamin was convicted, as by _ 

Et recor 


136 


Ot the Viea, Ke. 


iccord, and F thereof; remaining in the 


ſaid court of the bench aforefad, at Weſtminſter 
aforeſaid, more filly appears; which ſaid judgment 


ſtill remains in its full force, ſtrength arid effect, not 


the lame record; Wherefore he prays judgment, 
the ſaid /Yilliam otight to have br maintain his afbre- 


in the leaſt vacated; Tet afide, paid off, anriulled, (ati 
fied or diſcharged ; and this he is teady to. ro b 


1 


ſaid action thereof againſt Him, &c. 


Loughborough and his companions, then his ma- 


jeſty 


ſaid] — ſtill remains in its full force, ſtrength, 
and! effect, not in the leaſt reverſed or made void 


and this he the ſaid Benjamin is ready to n 


Of che Plea, &; 831 


he Gd record; wherefore he prays judgment if the 
0 William * AaVe bis aforclaid ation there. 
of maintained againſt him. OE ney 


Plene adminiſtrayit, . and @ judgment out fanding. | 


and defends the wrong and injury when, &c. and ſaith, g. 
that the ſaid William gught not to have or maintain his I ns | 
ſaid action againſt him, becauſe he ſays that the ſaid 
? ohn in his life time, did not undertake in manner and 
— as the ſaid William hath in his declaration above 
ſuppoſed: and for further plea, in this behalf the ſaid 
defendant, by leave of the court, here for the pur- 
poſe firſt had and obtained, according to the | 
of the ſtatute in that caſe made and provided, ſays, 
that he the ſaid Benjamin, hath fully adminiſtered all 


2 7 
** 
* . * 


J and fingular the goods and chattels, which, were of 
dee faid John, at the time of his death, which have 
ever come to his hands to be adminiſtered, to wit, at 
: London aforeſaid, in the pariſh and ward aforęſaid, 
b and that the ſaid Benjamin hath not, nor had he on 
the day of exhibiting the aforeſaid bill of the ſaid 
* William, or at any time afterwards, any. goods or 


1 chattels, which were of the ſaid John, at the 
75 time of his death, in the hands of the ſaid Ben- 
i Wi jonin, to be adminiſtered, and this he is ready to 
verify, wherefore, & c. And for further plea in this 
behalf, the ſaid Benjamin, by leave of the court here 
1 for this purpoſe firſt had and obtained, according to 
in the form of the ſtatute in that caſe made and pro- 
8 vided, ſays that the ſaid Milliam ought not to have 
or maintain his aforeſaid ation thereof againſt him, 
becauſe he ſays that one Richard Red, heretofore (that 
is to ſay) in Hilary term, in the twenty ſecond year 
of the reign of our lord the now king, in the court of 
” our lord the king, before the king himſelf, the ſaid 
. court, then, and ſtill, heing held at Weſtminſter in 
4 the ſaid county, by the confideration and judgment 
a of the ſaid court, recovered againſt the ſaid Benjamin, 
90 as well a certain debt of fifty pounds, as alſo ſixty- 
hre ſhillings for his damages which he had 
: a 8 | ** 


Oft the Plea, &c. 

ed, as well or Adore) of the detaining of the ſaid debt, 
as for his coſts and charges by him about his ſuit in 
that behalf expended, to be levied of the goods and 
chattels which were of the ſaid 7ohn, at the time of 
his death, in his hands to be adminiſtered if he had 
ſo muck in his hands to be adminiſtered, and if he 
had not fo much in his hands to be adminiſtered, 
then the damages aforeſaid to be levied of the proper 
ds and chattels of the ſaid Benjamin, whereof the 
aid Benjamin was convicted as by the record, and 
proceedings thereof, remaining in the ſaid court of 
our ſaid lord the king, before the king himſelf, 2 
Weſtminſter aforeſaid, more fully appears; which 
faid judgment ſtill remains in its full force and effect, 
not paid off, ſatisfied, diſcharged, or made void; and 
which ſaid judgment, ſo had and obtained, was fo had 
and obtained for a true and juſt debt of twenty-five 
unds, due and owing to the ſaid Richard, from the 
- faid John at the time of his death: and the ſaid Ben- 
jamin further ſays, that he hath fully adminiſtered al 
and fingular the goods and chattels which were of 
the ſaid Fohn at the time of his death, which have 
ever come to or been in his hands to be adminiſtered, 
(except goods and chattels to the value of tive ſhil- 
lings) to wit, at London aforeſaid, in the'pariſh and 
ward aforeſaid, and that the ſaid Benjamin hath not, 
nor at the time of the exhibiting the bill of the ſaid 
VNViaiilliam, or at any other time fince, hitherto had an 
goods or chattels, which were of the faid Fob» at the 
time of his death, in the hands of him the faid 
Benjamin to be adminiſtered, (except the {aid goods 
and chattels to the valne of five ſhillings) and which 

are not ſufficient to ſatisfy and diſcharge the ſaid, 
zudgment, in form aforeſaid recovered againſt the 
faid Benjamin as adminiſtrator as aforeſaid, and which 
are liable to the payment and diſcharge of the ſaid 
judgment, and are bound thereto, and charged there- 
with, and this he is ready to verify ; wherefore, &c, 


W 


— 
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Of moving the court to abide by il ! 


if the defendant pleads a ſpecial plea, as 4 judg- ide by 
ment recovered in anotlier court for tlie ſame cauſe, plea. 
or ſuch a plea as the plaintift thinks he will not abide 
by, the plaintiff may move the coutt for the defendant 
to ſtand by ſuch plea, or plead ſuch other on the 
morrow as he will ſtand by; which is done by giving 
inſtructions to counſel for ſuch motion, e. 
when ſigned by the counſel, are taken to the clerk 
the rules, who will draw up the rule accordingly ; Rule - 
55. counſel 103, 64. a copy of the rule is to be ſer- 
ved on the defendant's attorney; but if the defen- 
dant abides by the plea; the plaintiff will not be al- 
lowed this in coſts. | 

If the defendant does not plead a new plea, then 
the plaintiff proceeds to make up the paper-book. 


* x 
— 


3 Motion to 


ne Replication, rejoinder, ſurrejoinder, rebutter and ſurre- 

1 e butter | | 

of To compel the party to repl ; rejoin, ſurrejoin; Replica. 
e rebut, or ſurrebut; a rule is had from the maſter on tion. 

d, the back of the plea; which is entered with the clerk 

l. of the rules, paying 13. 104, a copy of this rule 

. muſt be ſerved on the oppoſite attorney thus: 

id White v. Black, ©* Saturday next after eight days 

U of the Purification to reply, entered.“ 

| | 


This is a four day rule excluſive; and on demand 
of replication, &c. if none, a non pros = be ſigned. 
If no proceedings have been had for four terms, 


id _ i. e. one year from the day of the laſt proceeding, then 
he there muſt be a whole term's rule given to reply, &c. 
ch unleſs the cauſe hath been ſtayed by injunction or 
id privilege, and ſuch rule muſt be given before the 


eſſoign day. Ser. 1164, | 
A rule to reply, rejoin, &c. may be given at any 
ume in term-tume, or after the end of term. 


\ 


Ge 
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134 OSO the Paper⸗bodk. 
raper- Pour R-BOOKS are the iſſues upon ſpecial plead- 


— 


books made : rap %g I 
- 4 ings, and made up by the clerk of the ol 
dle. and ſpecial pleadings are to be filed with the dene 


the papers; but every clerk or attorney in this court 
may make up the iſſue in every iſſue that may be 
given on the book fide of the office, not guilty to : 
novel aſfignment, to the bar of ſons frank tenement; 
40 Kos, ee ad diem, nul tiel record, in covenant, every 
ſpecial non eft factum, ſon aſſault demeſne, on a genen 
emurrer to a declaration, in all repleaders, and in all 
iſſues and demurrers upon writs of error, ſcire facias, 
| and audita querela. | 
By the But in all ſpecial pleadings the clerk of the 
2 of having a copy of the declaration from the plaintiff's 
PP" attorney, makes out and delivers him the paper-book, 
| with a rule in the margin for the defendant's attor- 
ney to receive the ſame, and return it within a given 
time; for this paper-book the plaintift's attorney pays 
the clerk of the papers 8 4. per ſheet for the whole 
book; and 4 d. per ſheet for all pleadings ſubſequent 
to the declaration, beſides ſtamps. 
If iſſue is joined, the plaintiffs attorney ge; 
 indorſes a notice of trial upon the paper-book, an 
then delivers it to. the defendant's attorney, who 
muſt return it to be enrolled according to the rule in 
the margin ; which, if he negle&s to do, and does 
not pay 84. per ſheet for the pleadings on his fide; 
and 44d. per ſheet, (called iſſue- money) for thoſe on 
the fide of the plaintiff; the plaintiff may ſign judg- 
ment by default, as if no plea pleaded, and the plain- 
tiff need not accept the book afterwards ; but neithe! 
the declaration, ſtamps, nor any other part of the 
| pa r· book are to be paid for by the defendant, un- 
leſs he hath not before paid for them. | 
But although the plaintiff may ſign judgment for 
non · payment of the iſſue- money, yet it cannor 
6 . 0 
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done until 9 hours after the iſſue is deliver 
riftr carts e 


ed, Menbam v. am, Fil. 21 wr SOC AL 
lf the paper-book be made up and delivered in term, 
or within eight days after term, the defendant's attor- 
ney muſt return it in four days, and if the venue is 
laid in any other county than London or Middleſex, 
it muſt af, be returned in four days; but if the venue 
be laid in London or Middleſex, the defendant hath 
till the fourth day of the next term to return it, as it 
was too late to give notice of trial for the then fittings 
after term, but it is otherwiſe in a country cauſe, where 
notice of trial may be given in due time for the aſhzes; 
But if the plaintiff's attorney accept the book after 
the limittgd-time he cannot fign judgment. 
If thepaper-book be of an iſſue in fact, the four days 
for keeping it are excluſive of the day of delivery 
if aſter demurrer, the four days are reckoned incluſive. 
ueſdays Fridays are called ſpecial paper - days, 
becauſe the court goes into the paper — thigh en- 
L 2 mature or arora Yor. 
In all ſpecial gy: where the plaintiff takes 
iſſue upon the defendant's pleading, or traverſeth the 
ſame, or demurs-fo: as the defendant is not let in to 
| alledge any new matter, there the plaintiff may make 
up the paper- book without giving a rule to rejoin, 
otherwiſe a rule muſt be given. 
If che paper · book is not an iſſue on which the plain- 
tiff can go to trial, vi. an iſſue on a nul tiel record, on 
a plea of a judgment recovered, &c. and the defendant 
returns the book without ſtriking out any of the plead- 
ings, the maſter will indorſe on the paper-booæx A 
rule to produce the record, this rule is entered with 
the clerk of the rules, paying one ſhilling and ten- 
pence, a copy of which is ſerved on the Thndint's 
attorney; this done, all the proceedings are to be en- 
tered on the roll exactly as they are in the paper- book; 
firſt entering the term, then warrants of attorney for 
plaintiff and defendant, memorandum, &c. the ſame 
1s then docketted and filed in the treaſury chamber. 
On the day mentioned in the rule for the defendant to 
produce the record, the roll at the treaſury is to be 
1 | T4242 brought 


1 


und leſt a demurrer in the office, the paper · book is to 


brought into court, and the paper - bon given u 
one of the cryers, who will call the defendant chres 
times © To produce the record, or he will be con- 
demned, the whole payments four ſhillings and fix. 
pence. In the afternoon, if the action be in caſe 
judgment is ſigned upon a treble: penny ſtamped paper, 
paying ſix · pence, and the plaintiff may give notice of 

enquiry, and proceed ta execution. But ii it is in debt. 
| the judgment is on a double half-crown ſtamp, 

If the defendant returns the paper- book, and in- 
dorſes thereon That he has ſtruck out the rejoinder,” 


be taken to the clerk of the papers to have the demur- 
rer and joinder added thereto, and delivered again tu 
the defendant's attorney (and is now called the demur. 
er- book,) and he muſt return the ſame in w 
on hours,” paying for the entries as before, or 
plaintiff may ſign judgment, as if no plea had been 
leaded. - But if he return the book in time, and pay 
* the ſame, the plaintiff's attorney enters on the 
roll the term, the warrants of attorney, and the me- 
morandum, as for as the cauſe of the action; the roll 
is then taken to the clerk of the judgments, who vil 
enter it; a brief muſt be then given to counſel, with 
inſtructions to move for a'confelium, (that is a day ap- 
pointed to argue the demurrer,) which is only figned 
bo him, Fee, ten ſhillings and fix-pence, the roll is 
thei taken to the clerk of the the papers, who wil 
mark it, Read,” paying one and ſix-pence and ſign the 
initials of his name on the — litjes : the briefi 
then taken to the clerk of the rules, who will drav 
up the rule, Rule four ſhillings, which is taken to the 


_ _ c CRE 


Clerk of the papers, and he will ſet down the cauſe, ſi 
paying one ſhillings and ſix pence. The rule forthe 0 
confilium need not be ſerved unleſs when it's for ar- tk 
gument, but it is commonly expected. Four copies of fo 
the demurrer books are then to be made for the judg- of 
es, (no ſtamps, ) two of which are to be delivered by : 
the plaintiff two days before the day of argument, vn. tit 
one to the chief juſtice, and the other to the ſenior W 
Judge; and if the defendant has not left his, before f fo 
eight in the evening (two days before argument) the fer 


plaintiff $ 
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laintiff's attorney then delivers the other two to me 


} ? - = o - : | 
two other judges, paying the clerks each two ſhillin 

andin ek ev, he deen dane is not to be heard, ac 5 . 

: is then made for the counſel, and indorſed on IT. 

. move for judgment,” Fee one guinea.” On the da 

, of argument the plaintiff's attorney is to attend the 


court, paying the cryers four ſhillings. In the even- 
ing the clerk of the rules will draw up the rule for 
judgment, and if the action be in caſe, the memo- 
randum is to be entered on a treble penny ſtamp paper, 


o 

y and taken to the clerk of the / | pp Bok will 
0 ſign judgment thereon, paying ſixpence. If the acti- 
. on be in debt, the rule muſt be ſtamped with a dou» 
to. ble half-crown, | 5 


.* 


The defendant” may ſtrike out all che ſpecial 


Te | — 
Fe pleadings if he pleaſes, and plead the general ifſue, 
3 which is often done where there has been no rule to 


ſtand by the plea ſerved, or when the term is ſo far 


n 4 

J gone, that the plaintiff cannot give notice of trial, 
he Where the plaintiff, - wren e plentling of the do- 

"I fendant, tenders an iſſue, and the book is made u 

oll and delivered witch notice of trial, and thie gesendet | 
ill ſtrikes out the ſimiliter, and returns the book with a a 
th demurrer, if judgment be given for the plaintiff on 

p- the demurrer, the ſame notice which was given for 


ol WW the trial of the iffe on the paper-book, ſhall ſerve | 
is for executing the writ of enquiry, R. H. 8 G. 1. but 


ill the plaintiff ought to give notice of tlie hour, and 
the place of executing the enquiry. _ . . 
fi A general demurrer cannot be waived, but a ſpe- 
a cial one may. © i 85 

the Upon deſivery'of any paper-book, wherein an iſ- 
iſe, ſue is joined, and notice of trial given 'on the back 
the of the book, if the ſame be afterwards waived, and 
ar- the general iſſue given, the notice which was given 


5 of for the trial of the ſpecial iſſue, ſhall ſerve for notice 
dy- of the general iſſue. Nil, 8 Ges. 2. 
| by If a paper-book be made up and delivered in term 
vin. time, or within four days excluſive after the term, 
nor with a rule given thereon, by the clerk of the papers, 
fore for bringing the ſame book to be inrolled, and the de- 
the fendants attorney doth not within four days ee 
1 | ; elivery 
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2 thereof return the book, and join with the | 
plaintiff in the ſpecial iſſue or demurrer made up, 
or waive. his ſpecial plea, and __ the general iſſue 
or demurrer to any ſpecial iſſue tendered, and pay | 
for entering the pleadings art get. oF" may | 
de figned, as if no plea had been pleaded. R. Trin 


AIT refit ala 1 
But where a-plea is not put in in time, ſo that 2 
paper-book may be made and delivered in term, or 
within four days after; yet if it be made and deli. 
vered within eight days after the term, the defendant's 
attorney muſt take it, and return it again in four 
days after the delivery, or judgment may be fign, 


EC 


ed. Ibid. | 


If a plea be pleaded in term, or in time after the 

term, and the paper-book. is not made up and deli. | 
vered within eight days excluſive after term, if it be 
an iſſue to be tried in London or Middleſex, or a de- 
murrer, the other party is not bound to deliver back 
the book till within the firſt four days of the next 
term; but if jt be an iſſue to be tried at the aflizes, the 
defendant's attorney ſhall deliver it back within fou 
| days after delive y, and pay for entering his part, and 
join in the 3 or give the general iſſue, and 
take notice of trial, or plaintiff's attorney may ſign 
judgment by default, as if defendant had not plead- 
ed. But in all caſes, if the plaintiff's attorney accept 
the book after the limitted time, he cannot ſign judg- 
ment. Did. ee e 5 ve 
All Wir cauſes ſet down by the clerk of the pa- 
pers to be argued, are to be entered at leaſt four days, 
excluſive of the day of argument, of which notice 18 
forthwith to be given to the attorney or agent on the 
other fide; and all ſuch cauſes are to be argued in the 
order they ſtand entered, and are not to be adjourned 
by conſent or otherwiſe, unleſs the court ſhall for res- 
ſonable cauſe, verified by affidavit, upon application 
do be made by Sher of the parties, their attorney ot 

agent (at leaſt two days before the day of argyment) 
_ otherwiſe order; and all ſuch cauſes remaining un- 
determined at the end of any term, ſhall, without an 


den entry, be continued in the book kept by t# 


1 


1 
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Ot @Ortiturrer-” | 


clerk of the papers, to come on the next term in t „„ 
the order they ſtand. Mich. 1756. 1e the” | 


Chap. XIII. e 
Of Denurr. 


— — 


feſſes the facts ſtated by the oppoſite party, but 
denies that by thoſe facts the plaintiff has received 
any injury in law; or if it be the plaintiff that demurs, 
denies that the defence made, is in law ſufficient : 
as if the plaintiff do not aſſign a ſufficient treſpaſs, the 
defendant demurs to the declaration; or if the defen- 
dant pleads the authority of another for ſuch treſpaſs, 
without making out the right of the perſon givin 
ſuch authority, the plaintiff may demur to the plea, and 
ſo in any ſtage of the proceedings, where either party 
perceives any material objection in point of law 
whereon he may reſt his caſe. e 
The demurrer avers the declaration or plea, repli- 
cation, or rejoinder, to be inſufficient in law to main- 


tain the action or defence, and therefore prays judg - 


ment for want of ſufficient matter 1 
Demurrers are ſometimes for want of 


manner of pleading, the cauſe of demurrer muſt be 
ſet forth, 27 Els. c. 5. 4 and 5 Ann. c. 16. and ei- 
ther upon a general or ſuch a ſpecial demurrer, the 
oppoſite party muſt aver the ſufficiency of the plead- 
ing demurred unto, which is called a joinder in de- 
murrer, and the parties are then at ifſue in point of 
law, which iſſue is to be determined by the court, 

and not by a j | VVV 


5 | 
On a er demurrer to the declaration, the General. 


N10 may apply to a judge for a ſummons for 
eave to amend ; or may proceed to join in demurrer, 


ind make up the demurrer-book himſelf, a copy of 


* ; 


81 
Sh which 
7 . * . 3 


Demurrer is an iſſue in matter of law, and con- Demurrer- 


- : 6 i orm in theFor want 
writ or declaration ; but in exceptions to the form or o aka 


\ 


2410 Ota Bemutrer-. 


Vuhich he is to deliver to defendant's attorney, charging 
44. per ſheet; and duty, and if A for on de. 
mand, may ſign judgment, Tr. 12 V. 3. A general 
demurrer muſt be ſigned by counſel, or the plaintlf 
may ſign judgment; if the plaintiff joins in demur. 
ter; he may proceed by moving for a confiliuni for ar. 
gument, the ſame as on a ſpecial one; 
If the defendant be bound by rule of court; or or- 
der of a judge; to plead an iſſuable plea, and take 
notice of trial, and accordingly he pleads an iſſuable 
plwKkẽa, and the plaintiff replies, he may notwithſtand- 
ning demuf to the replication. Say. Rep. 88. 5 


A general Demurrer-book on a Demurier to the decla- 
CEE | rution. FT 


Michaelmas Term, in the tweitty-ſecond ear of king 
5 | George the Third. . 


1 General London I Be it remembered, that on Wedneſday next 
| demurrer- 0 Wit. 9 after the morrow of all ſouls, in this ſame 
book: term, before our lord the king at Weſtminſter, comes 
| William White by his attorney, and brings into the 
court of our ſaid lord the king, before the Ling him- 

ſelf, now here, his certain bill againſt Benjamin 

Black being inthe cuſtody of the marſhal of the Mar- 

Malſen of our lord the king; before the king himſelf, 

of a plea of treſpaſs on the caſe, and there are pled- 

es for the praſecution, to wit, John Doe and Richard 

Roe, which ſaid bill follows in theſe words; to wit; 
London /.) (here the declaration is to be inſerted 
verbatim.) And the ſaid Benjamin, by C. D. his attor- 

ney, comes and defends the wrong and injury when; 

EX. and faith, that the ſaid declaration; and the matters 
therein contained, are not ſufficient in law for the ſaid 
Milliam to have or maintain his ſaid action againſt the 

faid Benjamin, to which ſaid declaration the ſaid Benje- 

min hath no need, nor is he obliged by the law of the 
land to anſwer, wherefore for want of a ſufficient de- 
claration in this behalf, the ſaid Benjamin prays judg- 

ment, and that the ſaid William may be barred from 
having and maintaining his aforeſaid action thereof 

againſt him, &. | | e 400 
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Andthe faith MMilliam ſaid that the declarativg aten 
fad, and the matters therein contained, are ſufficient 
in law for the ſaid Villiam to have his aforeſaid action 
thereof maintained againſt the ſaid Benjamin, Which 
faid declaration, and the matters therein contained, 
the ſaid William is ready to verify and prove as the. 
court ſhall award, and becauſe the ſaid Benjamin bath, 
not anſwered the ſaid declaration, the faid William 
prays judgment, and his damages by occaſion thereof 

to be adjudged to him, &c. but becauſe; the. court of 
our ſaid lord the king now here is not yet adviſed 
what judgment to give of and concerning the premi- 
ſes, a day is given to the ſaid parties, that they be be- 
fore the! The king, at Weſtminſter, on 
next, after to hear their judgment there- 
on, for that the ſaid court of our lord the king now 
here is not yet adviſed thereof, ka. 


janin by him above pleaded ſays, that the plea afore-** Plea. 
lud, in manner and form as the ſame is above plead- 
ed, and the matters therein: contained, are not fuffi- 
cient in law for the ſaid Benjamin to bar the ſaid Wil. 

lam from having or maintaining his aforeſaid action 
thereof againſt the ſaid Benjamin, and that the ſaid 
Villiam is not under any neceſſity, nor is he bound 

by the law of the land in any manner to anſwer there · 

to, and this he is ready to verify; wherefore for want 

of a ſufficient plea in this behalf; the ſaid Millium 
prays W e and his, N by reaſon of the 
premiles to be adjudged to him, cc. 


hid William, hy him above in r 
lad plex of the ſaid Benjamin, aich 
af the ſaid. William, in manner and form as the fame 


lan to haue or maintain his aforeſdid action thereof 
inſt him the ſaid Benjamin, and that he the ſaid; 
omi is not under any neceſſity, nor is he bou nd 
by the law of the land in any manner to anſwerſthe 
lame, and this he the ſaid Benjamin is ready ta verify: 
Wherefore as before he prays judgment, and that the 
d Milliam may be barred from having or maintain» 
= H h taining 


th. that the ſaid plea tion · 


* 

4 4 
Cl 
* 


contained, are) not ſuſficient in law for the fait. . 


And the {aid J/illiam as to the plea of the ſaid Ben- Detvurrer 


And the.ſaid-Beryamin, as to the ſaid ples of the-Demurrer - 
ly pleaded: to theo replica- 


Y 3 
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taining his aforeſaid actions thereof mains him, &c, | 
for cauſes of demurrer in law, according to the 
form of the ſtatute in that caſe made and provided, 
the ſaid Benjamin ſets down and ſhews to the cout 
here the following cauſes, to wit, &. | 
A copy of the declaration is given to the clerk of 
the papers, who makes up the paper- ook, and gives 
a four day rule in the margin to enn and return 
the book, otherwiſe judgment. 
Ifthe defendant's attorn >ronrts the book. in time, 
> and pays for it, the procee ings are to de entered on 
the roll, as before directed. 
1 chere is an iſſue as to part, and A demuner as to 
the other part, the cauſe may be tried before the de. 
murrer is argued, or the demurrer may be argued 
before trial; in the latter caſe, all the proceedings ar 
8 tõ be entered on the roll which are in the aper loch 
and the parties proceed to argument in the ſame man- 
ner, as if there was no ſue | in fact, as that is to be 
wh tried afterwards. 7 
If the plaintiff refuſes to Join i in l ee a b I 
hal from the maſter for that purpoſe, which is en- 
tered with the clerk of the rules, and on ſervice of 
© that rule, if the plaintiff does not join in demurrer 
by. before the rule is out, the defendant may ſign nonpre: 
If judgment is given on demurrer for the plaintif, th 
| and the action is tor damages, the judgment i is to be on an 
- _ 'freble penny ſtampt paper; but if in debt, the rue BW), 
1 8 1 ped with a double half. erown. 5 qu 
The defendant: cannot waive a eneral n Wi 
| and plead the general iſſue; but a ſocket one may de O. 
wWwaived, and the general iſfue may be pleaded, and no- ist 
dice of ſer off given at the ſame time. Str. 0b, 1 
Where the If the: plaintiff demurs in law, or takes iſſue on jd 
pook may the defendant's plea, rejoinder, or rebutter, and the rule 
by the de. defendant in ſuch caſe ofademurrer joins therein, ifth* be: 
feadant. plaintiff will not make up the book nor enter it en fas i 
record. theidefendant may do it for him, by gettin ting 
a rule from the: maſter for that purpoſe, nl ar cute 
1 enters the iſſue on — ( ſach a dy) B 
tithe fame be e bree bn of th defendant. the 


X. Z. 11. M. * {it ; 
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This being ſerved on the plaintiff's attorney, if he 
does not enter the iſſue within the time, r = 
dant's attorney makes a copy of declaration, and | 
takes it to the clerk of 3 Who will make up 
the book, which is to be delivered to the plaintiff's at- 
torney, and the defendant's attofney proceeds the ſame 
5 if his client was the plaintiff in the cauſe.” 

Copies of a demurrer-book muſt be delivered two 
days at leaſt before the argument comes on, and the 
K, attorney for the plaintiff delivers the copies to the 
on chief juſtice and ſenior puiſne judge 
If the one party delivers all the paper-books, the 
to other ſhall pay the charges of two of them before 
le. judgment, or it ſhall be allowed in taxation of coſts, 
ed Or if there ſhall be no taxation of coſts, the attorney 
a for the defaulter ſhall be compelled to pay by at- 


„ r fe bug ies nb 4 98 Foferortthes ; 
. If the defendant demurs to the declaration, his 
de attorney ſhall accept notice of executing a writ of 


enquiry, on the back of the joinder in demurrer. 
e 18 And if the defendant pleads a dilatory plea, to which 
en. ke plaintiff is lines to demur, his attorney ſhall 
ol accept ſuch notice on the back of the demurrer. 
rrer It the defendant demurs as to part, and takes iſſue 
10. on the other part, and the plaintiff hath judgment on 
off, he demurrer, he may enter a non pros as to the iſſue, 
eon and proceed to a writ of enquiry on the demurrer; 
rule but without a zor pros, he cannot have a writ of en- 

quiry, becauſe on the trial of the iſſue, the ſame jury 
Ter, will aſſeſs damages on the demurrer. Sali. 219. pl. 6. 

On a demurrer as to part, and jflue as to. part, the 
n0- iſſue generally ſtays until the demurrer is argued, 

If the judgment be for the plaintiff, the rule for Of judge- 
en judgment is to be drawn up with the clerk of the ment in 
] the rules; and if the action be uch, that the judgment e 
if the be not final, but only interlocutory, or in damages, 

t on es in caſe of treſpaſs, notice att be given of execu- 


o 


mug eng a writ of enquiry, and ſuch writ muſt be exe- 
Yar 3 JJ PE 
ut when the judgment in demurrer is final, either 
ant.” te rule for Pane ha or the demurrer-book muſt be 

. "ped with a double half-crown ſtamp, and the 
bis Nha - dlerk 


* 


„ —˙¾˙•öp 


pal of which is, by the country, per pais, that is, by 
narii, determined only queſtions of fact, but queſtions 


Ever; clerk or attorney of the king's bench, ma 
| by the ancient rules of the court, make i Feary | 


5 On: 


„ 


in iin, 
5 
4 * 


6 „ 


D 
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Chap, XIV. 

CO: 

N iſſue of fact, is when the fact only and not 
the law is diſputed, and when he that denies or 
traverſes the fact, pleaded by his antagoniſt, has ten. 
dred the iſſue thus, © and this he prays, may be en- 
quired of by the country; or, of this he pat: | 

himſelf upon the country; it may be immediately 
faboined by the other party, and the ſaid C. D. doth 
the like; and then the iſſue is ſaid to be joined, a 
both parties have agreed to reſt the fate of the cauk 
upon the truth of the fact in queſtion, and the iſſue 
of fact muſt in general be tried, not LE: Judges 
of the court, but by ſome other method; the princi- 


+: 1 


iry; which eſt bliſhment of different tribunals for 
determining theſe different iſſues, is ſomewhat fimilar 


to that amongſt the Romans, where the judites or: 


Gi were dern 
Orator, 1. 1 c. 38. 


by the couum vf, Cick 


demurrers in the following caſes, viz. Every iſſo 


that may be given on the book fide in the office, 


Not guilty to a new aſſign ment in treſpaſs. 

To the bar of /on frank tenement. 

| OT ad diem to a bail bond. 

Nu tie] record to a ſeire facias, or action of debtol 
general demurrer to a declaration. 


In covenant where defendant tenders an ift 0 


Ot the, Ame; 


Eve 8 non off faftum. ſon aſſault FRE ne. 


All iffues and demurrers upon every writ of erer, 


fir acias, and audita querela. 
| repleaders. 


Iſſue on a eneral plea of of non Amp; or not 0 


where the declaration and plea are Lg the ſame term. 


Trinity term, in the twenty | ſecand year of the reign U | 


king George the Thus. 


London » > Be it remembered, that on F dey: next 
te Kir. * 2 after the morrow of the holy Trim 


this ſame term, before our lord the king, at 


minſter, comes William White, by 4. B. his ve — 
and brings into the court of our. ſaid lord the king 

before the king himſelf now here, Ry certain bill 
againſt Benjamin Black, being in the cuſtody of the 
marſhal of the Marſhalſea o 2 lord the now king, 
before the king himſelf, of a Pl ea of del on the 
caſe, and there are N or. the prolecution, to 
wit, John Doe and Richard Roe, which ſaid bill fol- 


lows in theſe words, to Wit, (here the declaration * 


to be inſerted verbatim.) 
And the faid. Benjamin, by C. P. his os 
comes and defends the wrong and injury, when 


and ſays, that he did not undertake and promiſe in 


manner and form as the ſaid William hath above 
thereof complained againſt him, and of this he puts 
himſelf upon the country; and the faid Ni 1 od joth 
the like, &c, Therefore, let a jury thereupon come 
before our lord the ret at Weſtminſter, 12% 

-: _ .__ twelve, &c. by whom, &c. and who. nei- 
ther, &c. becauſe as well, &c. the ſame day. is pO 
to the parties aforeſaid, at the ſame place. 


* The laſt day of the term, if the cauſe is tried ad. 


fittings after term; if in term, the firſt day of the term. 


If in the ae che laſt SY of term. 


1 1 


Nie 


4 
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Mie where the declaration and plea are of different terms, 


Trinity term, in the 1wenty-firſt year of the reign of ting 


y 
* -. 


Middle ex, 2 Beit remembered, that in Eaſter term laſt 
te it. ?.paſt, before our lord the king, at Weſt, 
minſter, came William White, by A. B. his attorney,” 
and brought into the court of our ſaid lord the king, 
before the king himſelf, then there, his certain bill 
againſt Benjamin Black, being in the cuſtody of the 
marſhal of the Marſhalſea of our lord the now king, 
before the king himſelf, of a plea of treſpaſs and al- 
fault, and there are pledges for the proſecution, to 
wit, Jobn Dog and Richard Roe, which ſaid bill fol- 


los in theſe words, to wit, (here the declaration muſt 
be inſerted Gerketin, 3 | Un (F nu a i. 
And now at this days, ur is to ſay) on Friday 
next after the morrow of the holy Tat) until 

which day the ſaid Benjamin had leave to imparle to 
the ſaid bill, and then to _anfwer the fame, &c. at 
which day before our ſaid lord the king, at Weſt- 
minſter, comes as well the ſaid William by his ſaid 
attorney, as the ſaid Benjamin by C. D. his attorney; 
and the faid Benjamin defends the wrong and injury, 
when, &c. and ſays, that he ig not guilty of the pre- 
miſes above laid to his charge, in manner and form 
as the Bid Milliam hath above thereof complained a- 
gainſt him, and of this he puts himſelf upon the 
country, and the ſaid William doth the like, &c- 
therefore let a jury thereupon come, &, 
Only one imparlance, is to'be entered, even if the 

plea be of two or three terms fubſequent to the decla- 
ration as the declaration of Michaelmas term, plea of 
Eaſter, and the cauſe is tried of Trinity; the impar- 
lance, may be over to the firſt day of Trinity, and 
iffue made as of that term, as the want of a continu- 


ance day cannot be aſſigned for error, by at. 4 Ann. 


I 


; 5 5 . | 5 ; 
= x oy ; * wt % 4 > 
nes, ; * / 1 
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Where there are two or more iſſues taken upon 
the defendant's plea, then after the tender of the laſt 
iſſue, / and of this he puts himſelf upon the coun- ; 
try, and the faid plaintiff doth the like,” is added, | 
« Therefore as well to try this iſſue as the ſaid other 
iſſue above joined, let a jury come before our lord 
the king, at Weſtminſter, n next after 
_*. twelve; Kc. by whom, & c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. 
the ſame day is given to the parties aforeſaid, at the 


ſame place. e 7 ISAS 99 5 be * A 3p N : 2 
TR en gt Fixer 90 778.35. a1 3 6 
e againſt two defendants, where one lets judęement g 
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| Iſſue is to be joined at the end of the defen - 


dant's plea thus: and the faid Malliam dbth the ; 
like: and then, © Aud the ſaid Fobn in his en "4 


b perſon, comes and deſends the Wrong and injury 
| when, &c. and ſays, nothing in bar or precluſion | 

| of the ſaid action of the ſaid: Villiam, by which the 

/ ſaid William remains therein undefended againſt the 

fad Fohn, for which the {aid Malliam ought to reco- 

: ver his damages by occaſion of the - premiſes; but 


becauſe it is unknown to the court here; "what da- 
f mages the ſaid MNilliam hath. ſuſtained by means 
; thereof; and becauſe it is alſo at preſent unknown 
= the court here, whether the faid Benjamin will be 
„convicted of the premiſes upon wich the above iſſue 
is joined, between the ſaid William and the ſaid 
5 John or not; and becauſe it is — and conve- 
i nient that there be but one taxation of damages in 
n this ſuit ; therefore, let the giving of '5uUgment'in' 
: this behalf againſt the-ſaid' John be ſtayed until the 
1 ſaid iſſue ' between the ſaid Milliam and Benjamin be 
i determined, and as well to try the iſſue above joined 
| between the ſaid William and Benjamin, as to inquire 
againſt the ſaid John what damages the ſaid VNlliam 
hath ſuſtained in this behalf; let a jury thereupon 
Sg | | come 


does not extend to actions on penal ſtatutes. 


* 3 
* 
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come before Sur lord the king; at Weſtminſter, on 
. £575 -a6 +5 ts 5-anrebve; 
dc. by whom, Cc. and who neither, Kc, becauſe 


* # * — 


liam arid Benjamin at the fame place. 


The jurefs are to come from the proper count 


If the venue is- in a county palatine, there muſt be 
an award ofa ſpecial venire and miitimus, > 


1 


e OSD 07 ee 
ue in the countj palat ine of Laticafter.... "ns, 


Therefore let a jury be no tc] and becauſe 


plans aforcſajd.be ſent to; 


trie that chen the ſaid juſtices ſhall ſend the ne- 

cord of the, plain ſaid,. together with. ever) 

W 1}; be done thereupon, before them, in 

king at Weſtminſter, at W day which the ſaid 
f EC 


Wi 


V4. 4 


court, there to heat judgment thereupon - 


* - 


4 
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fn a Welch iffue, to be tried in the next Englim 
bounty, the award of the venire is in this form.. 
And becauſe the iſſue aforeſaid, between the par- Veni js 
ties above joined, ought io be tried by nien of the — 2 
next Engliſh county to the ſaid county of Carmarthen, 
and not elſewhere. And becauſe the county of 
Hereford is the next Engliſh county to the ſaid coun , 
ty of Carmarthen, therefore let a jury of the ſaid N 
county of Hereford, &c: come before our lord the 
king at Weſtminſter, on next after Who 
neither, &c. to recognize, &c. the ſame day is given 
to che fad ß e RE 
In a Welſh iſſue, when tried in the next Engliſh 
county, the jurata, venire and diſtringas, are the ſame 
as if the venue was laid in that Etigliſh count: 
If the ſheriffs are parties to the ſuit, at the end of 
the /imiliter, is added: And becauſe it is ſuggeſted to 
the, court of our lord the king, now here, that the. 
fad Thomas Skinner and Barnard Turner are ſherifis of 
the city of London, it is therefore commanded to the 
coronet, that he. cauſe to come before our lord the 
king, at Weſtminſter, on tient; after twelve, 
Ke. The venirèe and diftringas are returned by the 
0 coroner, paying him four ſhillings and 'four-pence 
if common; if ſpecial; eight ſhillings and eight- 
pence. „ at „ 
Theſe ifſues are to be etigroſſed on treble penny 
ſtamped paper, and the attorney charges four pence per 
ſheet for the copy, beſides ſtamps; and if not paid 
for on demand; the plaintiff may ſign judgment. 


_ 


Pin. 12 W. 3. _ 15 rongs „ | 
If the plaintiff's attorney delays to enter the iſſue, * 
arule is fad from the maſter, on tlie back of theiſſue 


— delivered, and eritered with, the cletk of the rules, 

he 7432 "g oi ſhillings and ten-pence, and on ſerving the 

50 plaintiff's attorney with a co y, *White, v. Black, L ueſ⸗ N 
in y next after the octave of the Purification; to enter 
Hy the iſſue,” he muſt before the rule is out, enter the 


ſue on record, and file 57 ſame in the treaſury; 2 


Oft notice ot Trial. | 


the defendant may ſign a non pros for want thereof 
F But if the plaintiff wants time, he may apply to a 
| udge for a ſummons for that purpoſe, who will gram 
bim areaſonable time to enter the iſſue. 5 
Ik̃f the action be laid in London, or Middleſex, the 
- defendant ought not to give a rule to enter the iſſue 
| the ſame term iſſue is Joined, unleſs notice of trial 
hath been given, and, in a country cauſe, the plain. | 
tiff is not bound to enter his ifſue the ſame term. there. 
fore the defendant cannot have a rule for that purpoſe 

| rill the next term. Trin. 12 W. 3. 


S 
004." eee e, 
giving notice of trlal. | 
| Notice of Mork of trial is to be in writing, and if e WW 
trial. defendant lives within forty miles of London, 


eight days notice muſt be given, excluſive of the day 
it is given; if above forty miles, ten days at leaſt ex- 
clafive-muſt be given, if the venue is laid in the coun- 
try, flat. 14 Geo. 2. c. 17. ſec. 4. Rule, Mich. 4 Au. 


I notice of trial be · given on the twenty - ſecond day n 
of Fe for the next aſſizes, and the commiſſion- tl 
day is the fourth of March, it is good, as the oneday 01 
is to be incluſive, and the other excluſive. _ te 
But if the venue is laid in London or Middleſex, . 
and the defendant reſides above forty computed miles, Wl po 
then fourteen days notice muſt be given, excluſive. Wi to 
Rule, Arch. 1654. 2 Bar. 298. ; yt; 
; Notice of trial in London, or Middleſex, are to be K. 
© excluſive of the day it is given, as for inſtance, if t3e be! 
term ends the twelfth day of February, and the fitting BF and 
in London after term is the fourteenth, the fixth of Bi 3:4 
Fchruary is. a good notice. in 
5 | | | | | pon 


#4 
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If the cauſe has ſtood ſtill four terms, without pro- 
ſecution, after iſſue joined, there muſt be a term's 
notice of trial, which notice muſt be given before the 
eſſeign day of the fifth, or other ſubſequent term, Ser. 
1164. a judge's. fummons, if no order made, is n 
proceeding ; but a notice of trial, tho? counte 1 
ed, is. If the cauſe has been hung up by the defen- 
tant, by injun@tion, then, it being his delay, the 
plaintiff may proceed without a term's notiee. 
Sunday is to be accounted a day in ſuch notice, ſo 
it be not on the day on which the notice is given, 
Med. Caf. in L. and E. 21. „ 
If the defendant applies to put off the trial for the = 
want, of a material witneſs, notice muſt be given of 
the motion for that purpoſe, and an affidavit, (which 
ſhould be made by defendant himſelf,) of ſuch wits 
neſs being a miterial witneſs. 


; | Aidavit to Put off trial. 8A PL £ _ 
- ln the king's bench. „ 
, | Berwreen William dig Pint 


again 
Benjamin Black, defendant. . 


Bmjamiu Black of, &c. the defendant in this cauſe, ' 
maketh oath; and faith, that the iſſue was joined in 
this cauſe, this preſent Hilary term, and that notice 
of trial was given for the laſt fittings within the ſaid 
term; and this deponent further faith, that Richard 


ſexs Red, late of, &c. is a material witneſs for him, this de- 
les, ponent, in the ſaid cauſe, as he is adviſed and believes 
ive. de be true, and that he cannot ſafely proceed to the 

Lal thereof, without the teſtimony of him the faid 
o be WW Richard Red. And this deponent further faith, that 
F the de hath endeavoured to find out the faid Richard Red, 
ting and that he hath been to the houſe of the faid Richard 


Red, and was informed, that he was gone to Carliſte, 
in the county of Cumberland ; and that he, this de- 
ponent, hath ſent there, for the purpoſe of fi 

ng him, but that the-faid Richard Red is gone from 
thence, as this deponent 1 heard, and verily believes 
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10 be true; and that he, this deponent cannot get | 


y information where the ſaid Richard Red now i, 
put is informed, by the ſervants of the ſaid Richarl 


| "Red, that he will be at home in one mouth. And 


that he, this deponent, hopes and expects to be abt 


to procure the preſende of che ſaid Richard Red with, 


in the firſt fittings of next Eaſter tem. 

n This i isa rule to ſhew cauſe, fee to counſel 105. 64 
Ad the rule muſt be * . ſerved on the de. 
Aa et jo, Lox bol ale t 

e court make che abſolut ng cauſe ſhey 
on the ap inted day. Aft 10 n a 

The affidavit to — off the trial, for want of nit 
neſſes, muſt ſhew ſuch witneſſes to be abſent, ang 


material, and that the defendant cannot go ſafely to 
trial withqut ſuch evidence ; and that he has hopes 
and expe&ation of procuring the preſence of f 

' witneſſes within a reaſonable time; (ſpecifying it) aul 
that 3 has been no laches, or W to yu 


heir teſtimony. 4 Burr. 1514. 
. Nie of trial for London, 


X 1412 


86 Take notice that this cauſe will be tried, the 


Attings after this preſent Trinity term, to be held 


the Julldhall of t he city of Landon, Your' s,& &e, 
«bis . e, 5 e 


Lan Baf 11h 396 Filiminfer. 
KL To be. held at wangen. in a the county 


le e 


* 3 
CY I Be): 


1 


N A. the N within 2 terms. 


Ro $6 The fit fittings within the next xt, Trinity term, 


to be held Ph I; 


9 


* 


2 the country. 


796 The i next affizes, to be held at York, in and 
fr the county « . 
 Countermand 


— 


davit of ſuch ſervice, 


n 


ny 


and 
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Cuuntermand of notice trial. 


Muſt be in Iriting, and if the action he laid in Counters 
London or Middleſex, and the defendant lives within mand. 


forty miles of London; two days, excluſive of the 


ſy in which the countermand is delivered, are ſaf- 


cient ; but if the venue be laid in the country, fix 


days are to be given, at leaſt, before the 7 — 


trial; or if the venue be laid in London or Middle- 


ſex, and the defendant lives above forty miles from 


London, fix days, at leaſt, mult alſo in that caſe be 
given. Stat. 14 G. 2. C. 17. Rule, Mich. 4 Ann. 


\ -  Copntermandof notice of iel. 
„ JVhite v. Black. 1 hereby countermand the no- 
jice of trial given you in this cauſe, _ Yours, &c. 
OO 441  2£. B. plaintiff's attorney.“ 


This countermand is be ſerved on the defendant's | 
attorne ,. ee e FE hat 
Ciontinuance of the notice of trial, 


This is only given. in London or Middleſex, 
which the plaintiff may do, as for inſtance, if the 
Ee give notice of trial for the firſt ſitting in term, 

e may, by giving notice, continue his notice of trial 
for the ſecond or third ſittings or the ſittings after term; 
but it cannot be continued more than once in a term, 
Kr. 1119. one day's notice of continuance ſufficient. 


Notice of continuance. 


I hereby continue the notice of trial in this 
cauſe to the fittings after this preſent Hilary term. 
Patad;. e 8 | HE ot ns 


8 Of cofts far nat proceeding to trial. 1 
If the plaintiff does not proceed to trial, or give a 


countermand in time, the defendant on affidavit of 
Wengancy,' and of the met exprnccts OH Rare 


Zoe 


; 2 | 
2 * wo ».. if aff #** Ps mA 
Ot Notice ct Trial. 


| his coſts taxed. Mich. 1684. F. 18, But the cm 
Will not ſtay the trial for not paying them (except in 
Feijestment, ) becauſe the defendant | hath another r- 


med to recover them. 


A pauper fhall not pay coſts for not going to trial, | 


Sir. 983, 420. but the plaintiff may move to diſpay- | 


r him. Str. = She; | N 
As the defendant is intituled to coſts for not going 
to trial, if the plaintiff does not proceed to trial purſu - 
ant to his notice, the defendant may move the court for 
the coſts, upon an affidavit ſtating the term in Which 
the action was commenced in which iſſue was joined, 


and the time that notice of trial was given thereon, 


and for when and that the plaintiff did not proceed to 
the trial thereof, nor did he countermand the faid 
A TE = nn” el RS ee 2 
A copy of this affidavit is to be given to counſel, 
with fee, one guinea; who will move for a rule, b 
which it will be referred to the mafter : the rule muſt 
be drawn up the fame at the clerk of the rules, paying 
N. an appointment had thereon from the ma. 
iter to tax the coſts; and if they are not paid, a de- 
mand muſt be made by the defendant, or his attorney, 


on the plaintiff, and if he neglects to pay, on aff- 
davit of ſuch demand and refuſal, the defendant may 


move for an attachment, which is abſolute in tho 


wt inſtance. 


N. B. The rule is made to bo paid to defendant, 


davit made of the ſervice of ſuch notice. 


On notices of trial the diſtance from London i 
taken by computed miles, and not by meaſurement. 
JCVC*C0VGG0000000 rn Se 0-71 
Eight days notice of trial was held bad; and the 
verdict obtained by the plaintiff, without defence, 


was ſet aſide, the place of the defendant's abode be · 


ing in Ireland. Barnes 297. . 
At tlie back of the iſſue was written, Take no- 


* 


ice of trial at the next aſſizes; and though there 
as no date, or county, or attorney's name mev- 


ene being indorfed on the _ 
by | | 1 155 ue, 


Of Notice of let 


iſſue, the Foul held it good; but that it would not 
be lo on a ſeparate paper. Henbury v- Roſe, Sera. 


Nene of trial upon the iſſue ſhall ſerve for notice 
of executing a writ of 1 „if the book is return- 


he with 2 demurrer, tl, Ges. 1. but then the 


2 ought to give notice of executing the en- R 


7 Proceedings had dern ſtayed for twelve month N 
and the plaintiff afterwards, on the firſt day of 


HON term, gave notice of trial for the affizes. 


„ had a verdict, which the defendant 


5 to ſet aſide, and obtained a rule, 2½, which 
was afterwards made abſolute, becauſe the notice was 
not given before the eſſoign day. 

It was faid in Harvy and Potter, 1 Stra. 2r1. 
That upon an old jfſue if notice of trial be given be- 
fore the firſt day, in full term, it is ſufficient, and 
that it need not be given before the eſſoign day. But 
in Begg v. Roſe, it was ſettled (upon conſideration) 
that where a term's notice is required on an old iſſue, 


the notice muſt be given before the eſſoĩign day, and | 


that i =y a full term. 
The court, on motion fork new trial, held, that the 
notice of trial half a Fond after iffue joined, | 
ering prevent the neceſſity of giving a.term's notice, 
ll a year after the Jaſt notice was given and counter- | 
manded. Stra. $31. 

Uſual notice 1s falcienr, where the delay has bet. 
for a year after iſſue joined by an injunction out of 
chancery, at the ſuit of the defendant. 1 8:4. 92. 

Notice of trial is neceſſary, though the trial is put 
off by 8 of court, to aſcertain the day. 2 Blackf. 2 


K 
ii 20 defendant in any action in London or Mid- 5 


deſex enters a ne recipiatur, to preyent the plaintiff 

from — ing the cauſe at that ſitting, the plaintiff may 

to trial at the next ſitting, on notice 875 

turing the firſt fitting Mich. 4 nn. * 

So ir notice of trial be ied: for a day certain, in 
or Middleſex, and the plain 


not read | 


| Of Potite of Srial | 
CFF 
on the like notice, and in either caſe, if the cauſe be 
ot tried at ſuch, next ſitting, notice is to be given a: 


gt firſt, unleſs it be made a remanet. 
Notice of trial muſt be given to the attorney ot 
agent in town, but where oh an old iſſue, it vas 
—_ to ah attorney in the country, it was held 
| 00G, . e 5 1 
1 Short notice of trial, is two days: Prat. Reg. 390. 
The cauſe was tried on a day to which it was con- 
tinued by a ſecond counterthand, and: the defendant 
ing no deferice, the yerdi&t was ſet afide, it be. 
ing only in the plantift,s power to contitiue his 
notice once in a term Stra. 555 F 
If the plaintiff gives notice, But does not proceed 
to trial, whereby coſts are taxed for the. defindart, 
and afterwards gives freſh notice, perhaps with deſigi 
to ' po the defendant to further, coſts, yet the court 
will not ſtay the trial till the firſt coſts are paid (ex- 
cept in ejectment) becauſe' the defendant hath 2 
remedy for them; and-if the plaintiff ſhobld not try | 
his cauſe, purſuant to the ſecond notice, the defen- 
dant will again have caſt, and the like remedy to 
2 them: 1 Sid, 279: and 17 Salt: 255. Lid 
5 Te wit in the d&mmon form may be ſufficient 
to put off a trial, where no cauſe of ſuſpicion ap- 
$; but where there is cauſe of ſuſpicion, it may, 
xm ſome caſes be neceſſary to ſatisfy the court, that 
the perſons abſent are really material witneſſes ; and 
that there has been no neglect to procure their teſti- 
mony z and that there is a"reaſoriable expectance of 
their future attendance. Burr. 4 pt. 1 514 ; 
On motion to put off a trial, the court ſuffered 
_ affidavits taken before a vice-conſul, abroad, to be 
read. Such affidavits are conſtantly received and read 
at the council-board. It is not reaſonable to expett 
uch ſort of affidavits ſhould be taken before com- 


4 


wiſſioners. Barnes 466 


1 X 7 
25 * l 


$5 ane 5 


annexed; and that he this deponent at the ſame time 
did demand the goſts allgwed by the maſter on the 
ſaid rule, but that the ſaĩd plaintiſſ did not then, or 
am; time fince, pay the: en to this deponent. 
wort Ge rn LS, 1 
Counſel's fee, on making; rule abſolate, is one 
guinea, the rule when, drawn, ug muſt be taken 10 
clerk in court, at the crown- office, who will make 
out attachment, paying, 165, on which the warrant is 
to be had, and given to an officer; his fee) is on, 


5 4 > 3 
guinea, E 9THF 
* ä A 
5.58 I it 2 4 2 3 N 
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FAO 15 *% » EA ; 
Judgment as in eaſe of a nonſuit. 


a | | Wo OUTER. 
p- ti jalz after iffue joined, the defendant was (after 
ys a rule given ta the plaintiff to enter his iſſue, and he 
ut had done it N pltfiarice. thereof) obliged ta haye a 
further rule for a record to be made by ptoviſo, if 
the plaintiff had made default, but the ſtat. 14 Gea. 2 
. 17, has given leave for the-defendant ta apply to 
the court for leave to enter up judgment as in the 
aſe of a nonſuit, for not proceeding to trial purſuant 
to notice given: notice muſt be given to the plain» 
tiff s attorney before application; thus the defendant 
may the next term, aſter iſſue joined, (the ſame nat 
being before entered on "andy, get a rule from the 
maſter to enter the iſſue on record, which is indorſed 
on the back of the iſſue, and entered with the clerk 
of the rules, paying 1 5. 10d. a copy of this rule is to 
de ſerved on the plaintiff's attorney ; when the rule is 

©] K K e 


T N % 
S 
oF SN 7. 
- * + 
0 
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eg e (6g 


ney, and an qa mage of OF ferne 


1 Ban 5 aud Baile, | 
IE p. of "IH beg or the defendant in thi 
| Falſe, 1 naketh. oath an 5 1 iſſue: Was joined in 


8 ſearch Gut be made at tho clerk of the judg. 
ments, if tlie iſſue 1s entered and docketted, if ſo, 
then notice muſt be ban of 1 80 motion x (naming 


Notice of "TAE hes maar. in co 7 ale. 
v W bench. | 


py 4 0R 


——_— --. fs Conn ds Ü ame... ont ic am 


Wi Wi Man Mit, plini, 
Benjamin Buck, defendant, 


Take ; notes that this hofiours le court will be 
neßt or ſo fobn er as counſel can 

2 eard, that the like j dzment'may be awarded fo 
the defendant herein, 4. ff in caſe of a nonfuit for de- 
ſault elf -n laintiff in not Ho ENG to trial | in die 
time after iſſue joined. | 


Dated. 


4 Tong, Kc. 
p: TER. g. D defendant's attorney, 


This notice muſt bg ſeryed on the plaintiff's; attors 


— „ 


\ : ; ; | * 3 
F , . * % 
1 * 
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* 


| lac delten. 


- 


this, cauſe, in 1 7 5 term laſt paſt, and notice of 
trial Was en for the fittings after the ſaid term ; and 
that the ſaid pine did not proceed to the trial there 
F pu nant to his ſaid notice; and this deponent 
Further faith, that he did perſonally ſerve Mr. 4. h. 
ne 5 5 hintiff's attorney, with a notice, pyrporting 
That this hon ourable court be moved (ier mont! 
(or tl Js day)” or ſo ſoon after as counſel could be 
na at the like judgment might be given for the 
Taid defendant, as in the a of a L purſuant w 
. 1 n Arg 1 
Sworn, &, | 5 C. BN. 
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tots 


. 9 


This affidavit muſt be given to. counſel; Fee, half 
5 gulnea, and the roll muſt be brovight into court, or 
before the fitting of the court, it may be marked in 
the treaſury, ** Read,” paying one ſhilling and fix- 
pence ; in the evening the rule muſt be drawn up: 
paying five thillings and fpence, a copy of the rule 
muſt be ſerved ont the plaintiff's attoaney; and affida- 
vit made of the ſervice, on which affidavit the counſel 
may move to make the rule abſolute the next days 


* 


after the day for ſhewing cauſe... + 
On the part of the plaintiff; it is neceſſary for him 
to ſhew fome reaſonable exeuſe why he did not pro- 
teed to trial, ſuch as the abſence of a material wit» 
neſs, &c. but in general, undertaking peremptorily 
to try the cauſcat the next ſittings, or next afhzes, is 
fufficient after the firſt notice only; after two noticess 
the court will expect a real excuſe; as they will after 
the firſt notice in penal actions. ns 
The party muſt not only fhew the abſence of a ma- 
terial witneſs, but he muſt be named, and that all 
endeavours were nſed to find him out, and that he 
is expected home foon, naming the time, and if the 
court put it off, it is only from term to term. 
If the Sandee makid the rule abſolute; it is 
drawn up at the clerk of the rules, paying fix ſhillings, 
and judgment figned on a double half-crown ftam 
r, entering thereon only the memorandum of the 
ſue, the roll is carried in, therefore there is no ne- 
ceſſity for a new one, but the roll muſt be had from 
the treafury, or the maſter to mark the eoſts, paying 
in term time one 7 and ſixpence, in vacation 
eleven ſhillings and eight-pence more for the keys of 
thetreaſury, | 


On application to the court for the award of 


judgment, as in caſe of a nonſuit, the plaintiff ſome- 


times undertakes to try his action within ſuch time 
as the court ſhall allow him, which is always made a 

part of the rule. 5 
The ſtatute 14 Geo. 2. 6. 15. does not extend to 2 
writ of right, fo as to e coſts to a tenant on 3 
KK 2 judgment 


1 
| 
{ 
| 


. * % 


judgment, as in caſe of a nonſvit. £ Pe Gal. 


| m—_ Black}: 


Judgment, wn oo ofy of a nonfuit, e for on an 


avit of notice of motion only. On ſhewing 


cauſe it was objected, that to ſupport the rule, there 


mould have been an affidavit, that the cauſe was not 
tried. Objection allowed, and rule diſcharged. 
Executors and adminiſtrators pay coſts for not 


i going to trial, pur ſuant to notice given by them. 


Burr. Rep. 4 pt. 1585. ſo of a non pros; but not if 
nonſbitc at the trial. Cro. Fac, 225. 
Where an executor can bring an action in his 
own right, and brings it as executor, if w_ fails he 
ſhall pay coſts. | . 
 Arule; ni, in a qui tam action, for Fa bent, as in 
caſe of a non ſuit was made abſolute, no cauſe being 


. 1 Will. 225. 


A common informer may be kak RY and a | 
i tam action is within the ſtatute, Barnes 315. 


Motion for judgment, as in caſe of a nonſuit, and 


chat the maſter ſhould tax coſts for not going to trial 


. Accor to notice not countermanded, refuſed, for 


coſts in both caſes being founded in different rights 
a ought n not to be blend ed. Earl of Leicgſter v. Wed: 

In replevin, the court of king 8 bench held, that 
the deſendant ought never to have judgment, as in 
caſe of a nonſuit, becauſe as he himſelf is an actor 

me might have tried the cauſe. Sayer on Coffs, 142. 
But the common pleas held otherwiſe, - Benth . 
"Scott, and 0 . Barnes 1 31 7. | 


10 1 Fg 9 


5 15 3 7 k 4 # * yd 8 : 4 
Trial at Bar, ſpe 


— 


Chap. XV.. 


Of a trial at bar, ſpecial jury, and view. 
FTER iſſue joined, and not before, either pay 
may move to have a trial at bar, which muſt 
be by ſpecial jury, (but this cannot be had in London, 
the citizens not being to be brought out of the city,) 
nor is à trial at bar allowed in iffuable terms; in ge- 
neral it is granted either upon the value of the lands, 
or the difficulty of the title, for which reaſon the 
court will not mg e 1 05 iſſue joined, 12 Mod. 
1. nor can the ranted, though the parties 
2 — without leave o the court. Ste. . 
The moſt proper caſe for a trial at bar is, where it ap 
pears thata queſtion of law, of ſome nicety, will ariſe, 
and that this will be fo complicated with aqueſtion of 
fact, that the whole matter muſt be determined by 
the jury, under the direction of the court. Trin. 4 
_ Wh itater v. Burrow, C. 83. |: 
he particular value or difficulty in the caſe muſt be 
ſhewn, for that it is not enough to ſwear generally, 
that there is value or difficulty therein. 1 Barn. 141. 
Str, 52. 472. If either of the parties wiſh to have a ſpe- 
cial jury, a brief is given to counſel for that purpoſe, 
which 1s done on a = of paper, and figned Nog im, 
Fee, ten ſhillings and ſixpence; this brief is to be car- 
ried to the clerk of the rules, who draws up the rule, 
Rule, five ſhillings, an appointment thereon is had 
at the maſters, and a copy of the rule and appoint- 
ment ſerved on the oppoſite attorney, and on the de- 
puty ſecondary, if in London or ſheriff if in Middle- 
ſex, or in any other county, who will attend the 
maſter with the freeholder's book, and he, in pre- 
ſence of both parties names thereout forty-eight, 
paying him two pounds, two ſhillings, ſherift two 
pounds, two ſhillings; when this is done, the 
maſter's clerk makes out the lift of the forty-eight ; 
| | : | =D paying 


x 
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paying five ſhillings; an appoinnent is then had from | 


he maſter; to ſtrike out twelve of each fide a copy 
of the rule, and appointment is then to be ſerved on 
the oppoſite attorney, (the ſheriff having nothing 


further to do) on whieh the attornies on both ſides 
attend the maſter, and name on each fide, one by one, 


the perſons to be ftruck out; this being done; the 
clerk makes copies of the remaining twenty. four, 


which is to be returned to try the iſſue, a ſpecial ai: | 


tringas iſſuing for that purpoſe. In London he that 


ſtrikes che jury chufes his own officer, though the | 


vieunidf e the- figs,” i e f the 
defendant moves. for the jury, he ought to fue out 
EO, ITED TY RS 
In ſome actions, ſuch as treſpaſs or cafe for nui- 
ſances, a view of the jurors may be requitite, which 
by the „at, 4 Ann. c. 16. is to be taken by the fherif 
at the expence and cofts of both parties, a counſel's 
hand in this count is fufficient for the. rule, which 
rule when drawn up, muſt fer forth the names of the 
ſhewers on the part of the plaintiff and defendant, and 
the houſe where the jurors are to meet, with' the day 
and hour; acopy of this rule is to be ſerved on the op- 
poſite attorney, and the original left with the ſheriff, 
with the names of the jurors, and he will ſummon 
the jury, Paying him 21. 2s. and his fee for attend- 
ance on the jury is 1/ 15. and no evidence is to be 
gym on the view, but the premiſes only are to be 
 ſhewn, In town, it is not uſual to treat the jury at 
| Heretofore with dinnefs, but in the country it is, and 
at the expence of both parties. | 


The proceeding is the ſame as if it were by a con- 


mon jury, and there is a view. _ | 
No coſts for a ſpecial jury are to be allowed the 
Party who moves for it, unleſs the judge certifies that 
me cauſe was proper to be tried by one. By 21 C 
2. c. 18. which enaQts that The perſon or par 
who ſhall apply for a ſpecial jury, ſhall not on 

1 Pe and bear the fees for ſtriking ſuch jury, but fhal 
Alſo pay and diſcharge all the expences occaſioned 
by the trial of the cauſe by fuch ſpecial jury, and 
mall not have any further or other allowance on 
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ne ſame n taxation of coſts than ſuch perſon or 
3 be intitled unto, in caſe the cauſe had 
dee tried by 3 common jury, unleſs the judge he- 
fore whom the cauſe ſhall be tried, ſhall immediate 
after the trial certify in open court under his hand, 
upon the back of the record, that the ſame was a 
cauſe proper to be tried by a ſpecial jury,” 
And by the ſame ſtatute jt is enacted, “ That no 
perſon that ſhall ſerve upon a ſpecial jury, or be re- 
turned; ſhall be allowed or take for ſerving on _y 
ſuch jury, more than the judge who tries the cauſe 
ſhall think reaſonable, not exceeding one guinea; ex- 
cepting cauſes where a. view hath been directed on a 
motion for a ſpecial jur. 
No notice of motion or affidavit of facts is neceſſary. 
Motion in common pleas for a ſpecial jury as of 
courſe, but before the rule was drawn up, the ſecon- 
dary doubting, prayed the direction of the court, and 
it appearing that common jury, proceſs had been a- 
warded, ilſued, and returned, and tat the cauſe ſtood 
as remanet in the chief juſtice's paper, the court re - 
_ to grant a ſpecial jury, though in country cauſes 
tween aſſizes and aſſizes, the practice is otherwiſe. 
Barnes 461. So after a venire facias, and return filed, 
the court held a motion for a ſpecial jury too late. 
Clarke v. Shepherd, Barnes 49... 


White, It is ordered that there iſſue a writ of a 

Wt fringes Juratores, to be directed to the 
Biqck. ] ſherift of Suſſex, containing a clauſe, di- 
retting the ſaid ſheriff to cauſe ſix or more of the 
jury impanelled and returned, to try the iſſue be- 
tween them whom the ſaid parties ſhall mutually 
chooſe to take a view of the place in queſtion, be- 
fore the day of the trial of the ſaid iſſue, to wit, on 

„ ene ee day of: next and by 
conſent of both parties, it is further ordered that 
Richard Red, yeoman, on the part of the plaintiff, 
and George Green, yeoman, on the part of the de- 
keen, thallatend the fame day and ſhow the e 
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place to ſuch of the jury as ſhall be choſe to view the | 
lame, and that the ex pence of tlie ſaid view ſhall be 
_ equally borne by both parties, and no evidence on 
ceeither fide ſhalt be given at the time of taking the 
i vie e ie FRYE AP 


5 By the court. 
1 „ 20075 LK VVT 0 
On the motion of Mr. * 45314 90 


Diſiringas juratares, George the third by the grace 
; 2 a view. I of God, of Gre | Bas 
France, and Ireland king, defender of the faith, and 
ſo forth, to the ſheriff of Suſſex greeting, we com- 
mand you, that you diſtrain the ſeveral perſons named 
in the panel annexed to the writ, the jury ſummonei 
in our court before us, between Milliam M ite plain - 
tiff, and Benjamin Black defendant; by all their lands 
and chattels in your bailiwick, ſo that neither the 
nor any one by them intermeddle there with, until 
vou ſhall have another proceſs thereon from us, ſo 
that you may have their bodies before us at Weſt 
minſter, on Wedneſday after the morro of Al 
Souls, or before our juſtice aſſigned to take the. aſ. 
ſizes in your county, if they ſhall firſt come on Mon- 
day the ſecond of September, at Horſham, in your 
county, according to the form of the ſtatute in ſuch 
caſe lately made and provided, to make a certain jury 
of the county, between the parties aforeſaid, of a plez 
of treſpaſs, and ta hear their judgment thereupon of 
many defaults. And in the mean time according to 
the form of the ſtatute in ſuch caſe lately made and 
provided, we command you that you have fix of the 
firſt twelve of the ſaid jurors, or any greater number 
of them, at the place in queſtion, on the twentieth 
day of Auguſt, next enſuing, who ſhall then have 
view of the ſaid place, in the preſence of Richard Red, 
on behalf of the plaintiff and Gearge Green, on behalf 
of the defendant appointed by our court before us, to 
' -ſhew the ſaid place to the ſaid jurors, and that in what 
manner you thall execute this our precept, you ſhall 
make return to us at Weſtminſter, and to our i 
at the ſaid aſſize, remitting to us, this our writ. 
Witneſs, &. oy HE} 


Rule 


* 


13 oh . JJJVVVVVVCCCCCTC DAY LL. 
Rule for a view, on the face of the declaration 
(which was obſtruRting a water-conrſe) denied 1h 18 
Never granted without an affidavit in any calc except 
an action of waſte. C 
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Of the record Niſi Prius. 


us % roll or record conti the whole 


| pleadings, and is to be ingroſſed fairly on 3 
double half crown ſtamp parehment, and is now made 
up by the attornies themſelves, though formerly by 
the clerks in court. In every record to be made : 

there muſt be tivo placitar, the one preceding the it 


Is ſue, which is to be of that term the iſſue is joined, 
* the other the term the cauſe is to be tried. If the 
il ifſue and record be tried of the ſame term then the 
wo placizas are to be of that tem. 
. If on a plea in abatement, a re/pondeas ouſter is a- 
* warded, acid afterwards the defendant pleads in chief, 
1 and there is à verdict for tle laintif, yet the plea 
u- muſt be entered on the niſi prius record, or it is good 
Jur cauſe for judgment to be arreſted; for as it muſt be 
ck entered on the plea roll, (which is in court,] ſo: - 
ury muſt be mentioned on the ni prius record, otherw! 


lea it will not appear to have been a verdict in the ſame 
of WW cauſe. Lord Raym. 329; | 1 


and Wi the cauſe js to be tried before or after, that be dif- 
the poſed of, all the proceedings muſt be entered on the 


Ped 5 360 e 5 : 9.54 
haf Pleas before our lord the king; at Weſtminſter, of 
s, to (che term in which the iſſue is joined, ) in the twenty- 
what WW ſecond year of the reign of our ſovereign lord George 
ſhall che third, by the grace of God of Great Britain, 
tices i France, and Ireland king, defender of the faith, and 
ſo forth, and in the year of our Lord 1782 - Roll. 

. Stormont and Way. 


„ 1 Surry 


If there be a demurrer to any of the pleadings, and 


l mf: prius record; the ſame as made up in the paper- 
ieth hood * Rae aum 8 S 


96 Ot the Seto. 


Surry, J Be it remembered (here the memorandyn. 
i. J and the whole iſſue from the plea roll iu 
be copied verbatim, to the end of the award of the 
venire and day given; then the ſecond placita.) 

Pleas before our ſovereign lotd the king, at Weft. 
minſter, of the term of the holy Trinity, in the twenty. 

ſecond year of the reign of our ſovereign lord George 

the third, by the grace of God of Great Britain, 
France, and Ireland, king, defender of the faith, &c, 

in the year of our Lord, 11982, 

Surry, * The jury between William White, plaintif, 
bunt I and Benjamin Black, defendant, of a pla 

Wet 85 | is 
reſpited before our lord the king, at Weſtminſter, 


until Saturday next after the morrow of All Soul, 
unleſs his majeſty's juſtices aſſigned to hold the aflize 
in the county aforeſaid, ſhall firſt come on Thurſdy 
the 26th day of July, in the ſaid county, , according 
to the form of the {atute in ſueh caſe made and pro- 
vided, for default of the jurors, becauſe none of them y 
did appear; therefore let the ſheriff have the bodies 


— 


of the ſaid jurors, to make the ſaid jury, between the a 
parties aforeſaid, of the plea aforeſaid, according) = 


the ſame day is given to the parties aforeſaid, at the 
fame place. And be it known, that the king's wit WW 
on record was delivercd to the deputy ſheriff of th 


ſaid county, on the 18th day of June, in this ſame 3 
tctterm, before our lord the king, at Weſtminſter, to 1 
be executed according to law, at his peril. * 

If the cauſe be a town cauſe, and is to be tried e- * 

ther at Weſtminſter or Guildhall, the Jurata will be . 

as follows : | 1 10 
3 The jury between William White, plain. be 

to wit. J tiff, and Benjamin Black, defendant, in: ws 

plea of is reipited before our lord the king the 


at Weſtminſter, until, &c. (a day after the firſt retum * 
of the next term) unleſs the: king's: right truſty and 1 
well beloved William earl Mansfield, his majeſty" , 
chief Juſtice, aſſigned to hold pleas before the iff 
. „ t JAR ; 


Ot the Kecord. 


himſelf, ſhall firſt come on (the day of the fittings) 
at Weſtminſter-hall in rhe ſaid county, according to 


the form of the ſtatute in ſuch caſe made and . 
vided, and the ſame day is given to the parties afo 
faid, at the ſame pe... 5 


if the trial is in London the record expreſſes in 
ſtead of Weſtminſter-hall, the Guildhall of the . 


of London. 5 


When the ſuit is by original, there is no memo. 


randum in the beginning, as when by bill. 


If the cauſe is to be tried in London or Middle- 


ſex, within the term, it muſt be entered in the mar- 
ſhal's book two days beſore the ſitting, otherwiſe a 
ne recipiatur may be entered by the defendant. Hil. 
15 & 16 Car. 2. 8 FR | Yb Il 

In Middleſex, no record of niſi privs will be re- 
ecived at any fitting after term, unleſs the ſame ſhall 
be delivered to, and entered with the marſhal within 
two days after the laſt day of every term. 1 

And in London, no record of ni prius, will 
be received at any ſitting aſter term, unleſs the 
fame ſhall be delivered to, and entered with the 
marſhal the day before the day to which the ſittings 


in London ſhall be adjourned, by nine in the even- 


ing. | | | 1 

fr the cauſe is to be tried at the fittings after term, 
a ne recipiatur cannot be entered, until after procla- 
mation made, by order of the chief juſtice, for the 


attornies to bring in their records, and if not brought 


in, a ne recipiatur may be entered. | a 
Every cauſe to be tried at niſi prius, in London 
md Middleſex, ſhall be tried in the order in which it 
s entered, beginning with remanets, unleſs it ſhall 
be made out to the ſatisfaction of the judge in open 
court, that there is reaſonable cauſe to the contrary, 
ho thereupon will make ſuch order for the trial of 
the mn ſo put off, as to him ſhall ſeem juſt. Mich. 
17 Geo, 2. ** | | _— 
If the plaintiff! be hindred from trying his cauſe, 
by the defendant's entering a ne recipiatur, the plain- 
tiff may try it the next fittings, if in London or Mid- 
e dleſex, 


re 


267 


Ot the gecord. 


dleſex, upon giving notice to the defendant, or hi 
TD os 47 on which it e peg 
tried before the riſing of the court. Mich. 4 Arn. 
If che cauſe is not tried the 1 the fittings, it i | 
then made a remanet by the marſhal of courſe, pay 

him 55. the return of the diſtringas is then to be altereq 
to the day after the next fittings ; and the diftrings; 
reſealed, paying 1d. and again annexing it to the re. 
cord, as the ſheriff doth not return a new pannel, 
Nor is there a new ſtamp. FT We ict on 

When the record is engrofled, an incipitur is made 
of the iſſue on a king's bench roll, firſt entering there. 
on the term the iſſue is joined, warrants of attorney 
for plaintiff and defendant, and part of the memoran- 
dum of the iſſue; the iſſue and record are then to be 
taken to the clerk of the judgments, in the king: 
bench office, who enters the iſſue, marks the roll 
record, and iſſue paper. Paying him 3s. 64. for enter- 
ing the iſſue if it doth not exceed ten ſheets, and 19 
for every fix more. 1755 8 9 

The record being ready to be ſealed, muſt be car. 
ried to the ni prius office, where it is examined, 
ſealed and paſied; for which is paid 7s. 6d. for the fir 
eight ſheets, and ys. for every ſubſequent eight ſheets, 
and 64. to the ſealer. 

No record of ni prius for trial of any iſſue at the 
aſſi zes ſhall be ſealed after the end of three weeks of 
the iſſuable terms. Trin. 31 Car. 2. ; 
But now by a judge's order, for which is pid 25, 
| = record may be ſealed at any time before the 
a Zes. ö a ; 1 5 

For the aſſizes, the iſſue is entered the ſame as be- 
fore, and the record is paſled at the ſame office, with the 
' clerk of the circuit in which the cauſe is to be tried, 
The venire muſt be returned with the under-ſherif 

of the proper county, paying him 25. 6d. then the 

diſtringas and venire are to be annexed to the record, 
and the writ and record are to be entered together, 
before the firſt ſitting of the court, after the commil- 

on- day except in the counties of York, and Nopal, 
and there to be delivered, and entered with the = 


ſhal, before the firſt ſitting of the court, on the ſe, 
cond da after the commiſ! on-day. Trin, 10 & 1x 


Geo. 2. Hil. 14 Ges. 2, Fee for entering the record 


js 145. 84 


The fimiliter was left out in the iſſue delivered, 


though inſerted in the record of niſ prius. Verdict 


without defence; and on a rule to ſet it aſide for the 


variance, the court was of opinion that no ſtatute of 


jeofaiſs extends to it, it is a material variance, and the 
defendant relied upon it. Rule to ſet it aſide. made 


abſolute. | 


No defence was made at trial becauſe of a variance, 


which was that in the iſſue delivered on a promifſa 
note, the name of the indorſor was omitted, thoug 
inſerted in the record of ni prius. Rule abſolute ta 
{et aſide the verdict. Ms „ | 


— N —ſ — r ——— 
Chap. XIX. 
Of the Venire and Diſtringas. 5 


Y the ſtatute Weſtminſter 2. 13 Ed. x, c. 30, 
the clauſe of niſi prius is directed to be inſerted 
in the writs of venire facias, that is, that the ſheriff 
ſhould cauſe the jurors to come to Weſtminſter (or 
wherever the king's courts ſhould be held) on ſuch 
a day in Eaſter or Michaelmas terms, ni, prius, un- 
leſs before that day the juſtices aſſigned to take aſſizes 
ſhall come into the county ;” by virtue of which the 
ſheriff returned the jurors to the court of aſſize, 
which was ſure to be held in the vacation, before 
Faſter and Michaelmas terms, and the trial was 
there gaad. 1 
But an inconvenience attended this proviſion, for 
as the ſneriff made no return of the jury to the 
court at Weſtminſter, the parties were ignorant who 
they were, until the time of the trial, and therefore 
were not ready with their challenges or exceptions, 
for this xeaſon it was enacted, 42 Eau. 3. c 11. that 
| e | no 
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„* — 
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| Britain, France and Ireland, king, defender of the 


F 
- 


A 
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* 


1 am} — - 2 3 5 H — 22725 TY 7 7 on 
o inqueſts (except of affize and gaol delivery) ſhoul 


e taken by writ of 71 Prius, until the ſheriff hal 


returned the names of the jurors to the court above. 
Sg that now in almoſt every civil cauſe the clauſe of 
fe prius is left out of the writ of venire facias, which 
in another part of the proceedings. 
For the courſe is to make the venire returnable on 
the laſt return of the term in which iſſue is joined, 


3s the ſheriff's warrant to warn the jury, and inſerted 


viz. Hilary, or Trinity terms, which from the making 


up the iſſue therein, are called afſuable terms, and he 


returns the names of the jurors in a panel (a little 


pane or oblong piece of parchment annexed to the 


writ) this jury is not ſummoned, and therefore not 
appearing at the day, muſt unavoidably make default, 
We wk reaſon a compulſive proceſs, called a di/trin- 
ras, is now awarded againſt the jurors, commanding 


the ſheriff to have their bodies, or diſtrain them by 


their lands and goods, that they may come by the 


day appointed, and the entry upon the record is, 
« that the jury is reſpited through defect of jurors, 


till the firſt day of the next term, then to appear at 


Weſtminſter, unleſs before that time, vix. on the 


time of the afſizes the juſtices of our lord the king, 


ppointed to take aſſizes in that county, ſhall habe 


come to the place for holding the aſſizes. | 
_ If the cauſe be tried in London or Middleſex, the 


proceedings are in a ſimilar manner, as will appear 
Y. the following forms pgs * | 


af Venire and diſtringas. | 
The venire and diftripgas are ſealed only The 
diſtr ingas returned at the ſheriff's office, paying in 
Middleſex 14 5. 8 d. in London, if common, 45. 4d. 
if ſpecial, 85. 84, and annexed to the record with the 
Due uri g venjre facias, | 
© George che third, by the grace of God, of Great 


faith, 


189 „„ Fh 1 


8 
1 
q 
5 


6 


Venire and Diltringas. 
faith and ſo forth, to the ſheriff of Middleſex, 


eting. We command Aar that you cauſe 79 - 


come before us at Weſtminiſt on 1, e t 
next after No 1 e gh the . 
in which iſſue was 5 joined 5 Lo; 


trial, if in a country cauſe, t Te. O an "an Gal 


term) twelve free and 8 Hs men ga 88040 of yo 
country, (if. on a penal ſtatute, eme of the body 
of your county,) “of the neighbourhobd of 


(the place where the 1 is laid in the n a 7 


in your county) each 0 whom has ten poun 
W of e or rent; by 
by whom the truth of 9 * matter fy. 
known, and who Ars | o wiſe. aki Either. to 
liam White the pl Eintiff Lf to Benjajmn in, Bla 

defendant, (the parties muſt be deſci Abel 4 as in 155 
pleading) to make a certain Jury of. Bis - coun ry be 
tween the parties aforeſaid, in PS of, treſpaſs gn 
the caſe (or as the caſe may b 35 ecaht 8 as Well 

aid Benjamin Black, as the aid William e, be⸗ 
tween whom the contention e is, Have ut 


put themſelves upon that | zu an have there t en 
the names of the jurors, W this writ,- 


Wi lliam carl Mansfield, at ſeſtminſter, the 

day * een me twenty- 
rſt year of our reipu. "In 
| *  Stirmont and y. 


This writ is not ae but muſt ** be for 


which is paid 714. | ys,” 
If it is where one defendant” lets j juch nent go. by 

default, and the other pleads to iſſue, e the A, 

To make a jury of the count „ between the par- 


ties aforeſaid,” is added i as well to try the iſſue be- 


tween the ſaid William White, arid Benjamin Black, 


joined, of a plea of 1 % on the caſe, as to in uirs 


what damages the ſaid Milliam hath ſuſtained by rea- 
ſon of the not performing the ſaid promiſes and un- 
dertakings, by the ſaid Richard Red, made, as for his 
coſts and charges by him ſuſtained in this behalf, 
whereof it is "conſidered that the ſaid William ought 
to recover his damages, becauſe as well the faid 


Richard, as the ſaid Nen, between whom the con- 
\ tention i 


at Ky ea 


2 


7 


Y 0 
4 Pg 
1 6 * 
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tention thereuþoti is, have pat thetaſelves upon tht | 
„ Ss have there then the names, &c.” | 


thecauſe; or telated to either of the parties, the venir; | 


mould be 4 Arded to the other only; or if bo 
| Hitereſtet; chen do the coroner of the county. = 


luis that i f the ifs u 


Aid Herdupoil the I WR e e fay that 

nA XK. . EC are $ of London, 
and tflat the faid . S. one of the (aid ſheriffs; in hs 
own right, is proprietbr, and hath moan in, and 


IF. S. aid R. , efquites; are ſheri 


to a ſhirt gt ptoppreion of e principal 
ſaid united company to the value f 


* 


ock of th 


and is a member of the faid united coinpany; and 
this the faid united company are ready to verify, and 
for this cauſe the ſaid united company pray a writ to 
be directed to the faid R. . eſquire; the other therif 


1 


of London, to cauſe to come twelve, &c, to try the 
ſeveral iflues between the ſaid parties, and * he 


fait Francis dotli not deny the aforeſaid allegation of 
the ſaid united company, but acknvwledgeththe ſame; 


it is grafited to thetii, &c. therefore let a jury, &, | 
A. fuggeftion that the | ſheriff 15 bf #in th the defendant. 1 
And hereupon the ſaid F/illiam FP bite, faith that | 


Richard Red, eſquite, is ſheriff of the ſaid county of 
Efſex, and that che ſaid Benjamin Black is of kin to 
mme ſaid Richard Red, in this that one John Black, fon 
of the faid Benjamin Black; married and took to wife, 
one Mary Red, who is yet alive, the daughter of the 
{ald Richard Red, ſheriff of the county aforeſaid, and 
for this cauſe he 2 s a writ of our lord the king, of 
vVenire facias, to b direfted to the coroner of the ſaid 
county of Eſſex, and becauſe the ſaid Benjamin Black 


doth not deny the aforeſaid allegation of the aid Vi. 


liam White, it is granted to him, &c. therefore it is com- 
mandel to the coroner of the ſaid county of Eſſer, 
that he cauſe to come here twelve, &c. 


1 
* 


d to the other only; or if both ire | 


Commun | 


We” 0 wag, 
"Cw 771 — An + 10 9 be 215 5 2 23 
em diffrings 5 ui benotet yint 


Genie 5 e 485 the grace of G TT 
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Britain, France, an land, kings, 
fal, 8 &c. To 1235 31 be wh ddleſe 115 
we command you, tha PEAS 15 train th 


the ſeveral per ns nated E Pane 4 2 111 ay ds oc 


nexed. jurors ſummoned i in 50 * court þ path 1 Hes 
tween William White plaintiff, and -F 6 
defendant, by all their lands ind _ 

wick, ſo that neſther they, nor 10 

intermidale there 14 until ie 

command from us In that be 

ſwer. to us for the ilſues 'of the Fi, 

their bodies befdre us at Weſtmin 

after "(the next debe 

before our riglit ef and wel e 

Mansfield, our chi Juſtice alli 

on our court before us, if he ſh malß 11 

(the day of trial) « at deen 

ty of Middleſex;” according, to, th 

tute in that caſe made and pr pvided, Saws 
juty between the faid ried of 4 plea (pals. * 
the caſe, (or as the 18100 is aid to Bear PHY 9 5 0 
of many defaults, and have there then the Names, 0 

the jury, and this writ. Witneſs Wilks 1 
Mansfield, at Weſtminſter, the twelfth day o + 
yy in the ED ao, W of our teien. i work 


g | abet 1 Rom and TOR 


in 4 ond We” venire 44 hh 71 
gt the Guildhall of the city « of 0 93 aa 
at the aſſizes thus, e or before our 70 ices aſſigned to 
take aſſizes in your « county, if they Ball firſt come on 
(the commiſſion day) at {the place ere the s 
are held) according, &c. 


bY > 


* 


5 Diſtringas for a ſpecial 3 jury. 


George, &c. to the ſheriffs of London, greeting : 
We command you, that you diſtrain A. 2. &c. Pong : 
m "Ig 
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fiſt 


| he en 


x 0 appointed b by Sur court before us, ts 2 
aid Fe the CH 1 5 ſaid jurors as ſhall come to 


bo J . 
; 755 * 2 Sn Kea 
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We , according 
1 of d pro- 
, we command pony "that. you 1 5 fix of the 
twelye ef the {aid jurors, Gr as many more of | 


chem as you think kt, to b. tak « es of the place in 


0 


vided 


ueftion, on th day o 
ä deute the ic furs F fs megt on the ſame day, at e 
hon f (a in the paths in your 


a DED thence to view the ſaid place, 
f Rh bord Red on the part of the 
Wc os on the part of the defen- 


ſhalf "have 1 0 a ou 5 — Pr, and 9 you 2 


cher hey tall LY oy 'be had'b dy any X the jurors, whe-.. 

e be fix, or any particular 
abet 9 o ſhall be mutual y conſented 
r the fai I trial ſhall proceed, and no objection 
ſhall be made, on either fide, on account thereof, 
br : nol oo "of a. Proper rerun, to [the ſaid wilt, 


* If 2 a Sis is E original, the venire and diftrings 


are made returnable. ubicung, or, whenever we ſhall 


then be in En land.“ the defendant s addition is 
oy ws word, then, omitted at the conclu- 
lk: 5 e writ, - 3 5 4 * 

e Ar was | is amendable the .di/iringas in de 
; 222 with a blank, and 38 freer held 


amend able the. venire, facigs being BIO Lud. * 
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Ar Fir 1 rt ow * 92 
of witneſſes on rope A 15 48 gage 


Britain, Fr 9 and Ireland, King, defender of the 
faith, '&c. To (the witneſs by Units, four of 'whom 


may be inſerted in à writ) F We end 
aſide, 


you, that, all excuſes being Jou, and. every 
one of you, be, in your proper Jon, before our 


right truſty and Well beldved William earl 1 


field, our chief Juſtice, aſſigned to hold pleas i 
court before us, -at the Guildhall of the EO 3 
don, to teſtify all and fingular, 'what you, '6r 


determined in our court "before us, "betwee 

White, plaintiff, and Benjamin Black, defendarit, | 

plea of treſpaſs on the caſe, (or as the ation 1), and at 
that day to be tried by a of the'coutit and this 


you, or any of you, 7 10 means to ona! under 
7 


— nalty, upon each of you, f 1601. itnefs, 
nur, mo Stormont atid Way. 


= Middleſex, $8 It Weltiniti hall in the'coun- 


ty of Middleſex ;” at the afhzes' © before the juſtices 
— to wet the ON + in and for the county of 


N faid count 5 


#3 N a 
15 $a 2 * 


IMadleſex, 8 to Shed ben 4 B.p 
ut, and C. D. defendant, on eee. of the Plain: 
1 14. 84. ſcaling 9d. 
then m out for each wimoſs, * 'the ke following 
Fi 2h | 


(Ft rim of x ri of ge 8 
re with ſhewn unto yo * are commanded 
— or be and a 


lord chief juſtice of his s cpurtiof 
* | TY king 


7 
/ 


1 £ ! , on : 


5 


' 
\ 


$6; Wilttum- earl 


Gee the third, by th e grace of God, of Great 


of you, know / in & certain cauſe now depe es ca 


- 


101 the . 


bia 8 bench, on Monday the gth day of July, inftant, 
by Aan of the clo. in es 
day, at W in the county of Middle. 


ſex, to teſtify the fab eng to your know. | 
and there to 


ledge, in a an cauſe now depen 


he tried between His: Hs ing, and Baja. 


min Black, deſendant, and hereof you TI A 5 to * 


i on pays apes pounds. ab A 


ear 7 dio. 
IT "Cavergign. lod e the Tr 4 Eins of C 


&&, in the pf aur 1 


| 125 By the count, 
4 Attorney for the plaintiff. Et, 
Lach: witneſs 7460 he paid 15, on ſervice. . 
oy 
ik in the eoun e party WY 3 "mb # 
; 15 expences e Ns = Stra. 11 mY nor os 
- the court grant.an a nt without perſonal, ſer. 
„Vice. Fer. 52709 apdanitneſles e hape reaſonable 
notice. Str. 51d, 
„If a witneſs thould 1 be detained 3 in priſon, the fol- 
"lowing bak e eg 0 


FConxt as an he 175 on leaving which, the Wolke 
. ba, Mm bring þ 


ws | the 512 Ec. 825 the marfhal of our pri- 
"ſon of F the Marſhalſea, be 1% e cn (or to the perſon in 
Whoſe e he; is). ee vou, that the 
s . in our pri lon, under your cuſ- 
as it is aid, detained ns afe and ſecure con- 

, by whatſoever name the faid Richard may be 

ealled 5 the ſame, you have before our right truſty 
and well beloved lian earl Mansfield, our chief 
zuſtices aſſigned to hold pleas in our court before us, 
at r eres arg in the county of Middleſex, (or 
according to the place of trial as before) by nine df 
the clock inthe. renoon of the ſame day, there to 

' teſtify the truth, according to his know edge; in a 
certain cauſe now depending in our court before us, 
aud then and there ta be tried between Millan 
bits, plaintiff, and Benjamin Black, defendant; in a 


- i 


\ E Þ- | a 4 there 


renoon of the ſame | 


ing him into 


plea of — and aſſault (or as the action is). and im 
mediately after the 1 G Red ſhall then and 


' ; # Sunne. | 


| ; 2 48 \” 2 44 
"there have 116 * e the aid "chief. 
- juſtice ( (if i 2 n town 3 

12 juſtices, 555 toreturn him, th Richard Red, to 
our ſaid priſon, under fafe and ſecure. conduct, and 
have you there then this Fab, Witneſs Millian carl 

[ 
Mansfield, at ee re. Ah 
5 . Stormons and Way: 


140 A 1 is ade. foo. this writ; ba Je . 


"4 e 64 J. 
; ; "Ip 
8 


os e 2075 a PO duces tecum. | 


If an berſon has i in his elan an uritings or 

other 1 5 that it may 1 a produce on 
| the trial or the execution of the enquiry, he ſhould 
ö be ſerved with a 9 5 duces tecum, commanding 
him to bring with him, and produce the ſame at the 

trial, of the caiife or execution of the enquiry, which 
: ſubpcena 3 is the ſame as the former, only a clauſe is 
inſerted after mentioning the place of trial or a 
0 to the following effet; f 
And that ou alfo produce, and brin ng with you 


. at the time and place aforeſaid, a certain deed or in- 
e ſtrument in writing, bearing date, &c. (deſeribing 
- the thing to be produced) then and there to teſtify | 
f and ſhew all ani Shewlar 15515 things which you or 


Ju W,. OT the ſaid deed or inſtrument 
5 doth: 7 of and . a certain . now 


if 

0 

a with a dg 430 tecum, that 0 not bo ck a will 
$ with him to trial, which he had notice to produce 
n fer cur. as there Was no ſeal upon the regiſter to pro- 
a duce the will at the trial, no rule can be made on the 
n. 
id 
10 


Re Barnes 48. 
The 


Ge om, 3 7 hr wk our 


8 


— nw" 
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The affidavit myſt be made by the party ppplyiny © 
Sr the'role, Fore. 396, And the party mull eg 
"ſwear that ſuch perſon is a material, witneſs, but 
that he isready to come to teſtify, per cur. Hil. 11%, 
A general rule was made by the court that no h, 
cor pus ad tęſtiflcundum of either fide civil or crown ſhoull 
be granted without an affidavit that the priſoner to h 
brought up is a material witneſss. 1 
The plaintiff moved for a habeas corpus to bring tw. 
riſoners in the Pleet, both ch arged'in execution to } 
 Gujldhall, to teſtify in a cauſe upon an affidavit. of 
their being material witneſſes, and a.rule-was made 
to ſhew cauſe why it ſhould not be granted, or why 
they ſhould not be examined upon interrogatoriet 
| aan depoſitions read, the plaintiff indemnifying 
the warden, but for want of the conſent of the deſen · 
dant, and the warden the rule was diſcharged, Bm⁰ 
3333 2 0 
The point of law is, whether. under ſuch habeas wr- 
pus the priſoners being in execution, the warden coul 
defend Bimſelf un an eſcape; the laſt time thy] 
_ queſtion was before all the judges, ſeven againſt fie 
were of opinion that the habeas corpus would not oxcuſ 
the warden, but that he woyld be liable to anſwer for; 
an eſcapes Parnes 222 V 
"The party zt whoſe inſtance, a / priſoner i 
brought up by virtue ofan habeas corpus ad teſtificandun, 
in order to his being examined in his behalf at the 
trial, muſt take care that there he a goed and ſufficient 
guard with the witneſs, for'the damages of the eſcape 
pf the priſoner will be at the riſque of the party who 
brings him up, the charge of which, and alſo of hy 
being carried dack again, muſt be born by ſuch par- 
iy. 5 Rep. 128, 130, Treton v, Square, Ibid, 119 
Witneſſes ought to have a reaſonable time to put 
their affairs in ſuch order that their attendance upon 
the court may be as little prejudice, to themſelves à 
poſſible, and the court held that notice, at two in the 
_ afternoon in the city, to attend the fittings that even- 
ing at Weſtminſter, was too ſhort a time. Stra. 5 8 


914 aA 


279 
on motion for an attachme aſt a witiiels; för 
liſobeying a ſubpœna ſerved at Cheſter to attend the 
itttihgs at Guildtiallj the cout held chat a tender 
of two guineas for his expences was 100 Little; ſay- 
ing that a witneſs is not -obliged te truſt to the 
ourt: allowing him more when he comes to tlie 
hook, for the re him and then he 
may find it difficult to get home again 2. Stra. 1150. 
Thecout will not grant an attachment again SY 1} 
vitneſs without he has been perſonally ſerved, witl- | 
ut perſonal ſervice it is not ſufſidient to warrant a. 
proceeding criminally, whatever it might do in an | 
Qtion. FFF e 
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Of examining witneſſes on interrogatories before a judg 
F after the iſſue is delivered, and notice of trial 
given, a witneſs, that is material on either ſide, 


> 55 £- = © 
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otice muſt be given, of the time the witneſs is ex 


mined, ſo that the other rty may be at liberty 98 
e in on his part. 


- * . 
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be examined, hs the, .of the _ nia 
| wo pun of i :the- like; affidavit 1 
1. wy the ae „ | 


40 hs of 

he, cee 0 he talen 10 "tha: judge's elec ; 

ho ming him and the interrogatories are to be 
le ang he ig to he worn upon them, after he 
on both ſides, the judge's glerk will de. 

ließ out copies f. the depoſitions e The interrogi· 
tories are to be ſigned by counſel, fee, one We | 
ung ae ee e 1060 8 parchment, 


"The usf. 1 „ aa | 


44 Intertogatgries to be adminiſired to Richard Re. 
a witneſs to be produced ſworn, and examined on 
the part and behalf of Millia ant Hin ; Mbit, plaintiff, againſt | 
Benjamin Black, defendant, before one of the juſtices | 
of the courtofoyrlord lord the king, before the king. him] 


ſelf; purſuan 2 


* 


„ 


2 1 bo gt fajd- b 364% made on 
Wedneſday next, after fifteen days gf Saint Martiny! 
mh 55 ewenty ſecond * of "Wi 1 8 

e third, 


Do you u End ge parties, þ nad 2 * 
in the titlè of theſc in e or either, . 
and wh ich of Frag 1 hee hoy. 20 hs 2 vou now, 
tht ctr, and whi (25 lare the truth 1 


an your knowledge 5 1 Fo. i 
odk upon, the deed or writing. IOW. pr reduced : add 
Pe to h at 155 the 1 tim e of eo be 4 
male with th e.1 tter A, os urporti * 
was fuch deed or wrlti 40 galed an 4 15 eren in your 
preſence, and.b g Were VET ſubſcribing wit | 
neſs to the ſeali bg ad, Au e ene and ß 
your name indorfed and ſet as witneſs ereto of 
our own hand-v iting? and a Jeu know | 
and-writing of tlie other witneſs, 'or; witnel 
thats? and is or are the name or Hates of ſuch 
_ witneſs, or witneſſes? of the pr er þ hand. Feriting! of 4 
| ſuch 'witneſs'6r witneffes ; an did 'y You ſee them ſet 
any, and Which of theit names as ſubſcribing wit 


 _ or WO Vereto? ſet e e partuln 


A 


"Ti 


at 3 „ to the beſt of 1 your © 
remembrance, information and belief. 
Laſtly, Do yon know & = other matter or 


thing, or can you E.. 08 . eee the 
matter in queſtion. in this i ay. 


y tend to 
the benefit and advantage of the 8 nt, beſides 
pen ou have, been, interrogated unto, declare the 

y and at large as if you had Ie 


eros thereto, © 


— 


| Interrogatories 15 is Fan 


ls eden to be adminiſtred to Richard Red, 
a witneſs to be produced, ſworn and examined, on 
the part and behalf of Benjamin Blatt the defen- 
dant, before dne of the juſtices 
of the court of our lord the king, before the king | | 
bimſelf, purſuant, 8 

The interrogatories are to be "varied! according 
to the circumſtances of the caſe, and t care is ” 
required in drawing them, that the queſtions be not 
too leading. 30 
If a witneſs is at a diſtance, a rule ud de dh. 5 
97 to l him erer . 
clally a inted, and 7 t oppoſite 
party, 5 which a writ of dedimus poteflatem iſſues; 
Fhich is annexed to the interrogatories, and the 
commiſſioners certify the anſwers under their ſeal. ' 
When a witneſs will be abſent eighteen moriths, 
ie court will not grant a rule x, to put 
ff trial, without the defendant will e engage to make 
ſpecial caſe, ſtating the nature of the demand, = 
hat the _ could prove, Lord v. Cooke, 1 


; Lack, Rep. 4 
If a with, . to ſea be examined upon w_ 


nn” we 3 
* 


— 


r 


he MF 2gatories before a judge, and the trial comes on 

5, core he is gone, his depoſition. ſhall not be read, 
1 ut he muſt appear; for the rule in ſuch caſe is —_ 

ot 4 = , 


dn 2 "ROY of his _ Salt. I 96. 


: ra. 
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Dj e ile 1 iffue of fact, and upon AY | 
it be found for either the plaintiff or the defen- 
_ dant; or ſpecially ; or if the plaintiff makes default, o | 
is nonſuit; or whatever is done, ſub vent to the 
joining iffue and awarding the trial, it is entered 
upon record, and called a peſſeg: the Epen of 
which. is, that po/tea,. afterwards, . the plaintiff I | 
defendant, appeared by their attornjes at 5 place 
trial,  and,a.qury being ſworn, found ſuch a verdif;; | 
Or, 1 e Foe rf after jury ſworn, made default | 
or as the caſe is; this is added to the roll, which is | 
they. returned to the court 3 which is was ſent, 
and the hiſtory of the cauſe from the time jt wa 
| carried out is thus continued by the poftea. „ 
Verdicts are 
. , \ Gentral, W the whole matter in iſſue i is fou 
. generally. | 
5 De gene eſſe, where ie matter in ifſue is found 
: conditionally 1bjeCt to the opinion of the court. _ 
75 Privy, that is, where the verdict is given priviy i 
ö dr ſecretly-1 to the judge till a verdict is given openly er 
\- by the iury in court. This kind of verdict is 2 
mitted for the eaſe of the jury, that they may re 
themſelves ; „and they may differ from this priy le 
verdict when they come into court, ſo that the pri 
verdict is in fact a mere nullity, and yet it is a dan- e 
erous practice, as giving an opportunity for te 
ies to tamper with the jury; and therefore non, erm 
eldom, if ever indulged ; but if the judge hath 2. 
journed the court to his own lodgings, and then 
receive the verdict, this is a public, and not 2 privy 


verdict. 
| Special, where the matter ſubmitted to the jury 8 
- found f Fo 6 and they ſubmit the queſtions a 
law, ariſing from thoſe f. ts, to the conſideration 
the court. 7 


Specid 


Special Am are fouled pn the ſtatütes 
13 EA . T, 0 30. /- fe 2. and ſtate the naked facts as | 1 
proved, praying the advice of the court, and con- | 
duding; that if on the Wllole the court fall he of 
opinloli for the: plaintiff,” they find for the plafmtiff: 
otherwiſe for the defendant; this is entered, at 1 
length, upon the record; and afterwards: argnod tid. = 
determined in the court at Weſtmihſter -. When the © „ 
ury find a verdi& generally for the plaintiff” but ” 
ſubject to the opinién of the judge or court, on a | 
ſpecial caſe as to 1 of law j the deciſion is much 
more ſpeedy and lefs expeniive, as the pffrg is ſtayed 
il the Ra of the officer of f pri 45 till the _ 
tion is determined, and N emered for the p - 
tiff or defendatit, as the cafe may be but i in =, 2 
aſe, as nothing but the general verdict appears upon 
the record, the parties are 0 win from the benefit 
of a writ of error if diffatisfied v | Bhs opinion, of 
the judge or court. | | | 
The jury: on a verdi& for tlie plaintiff, aſſeſs the 
damages he has ſuſtained, which aſſeſſment is taken - 
m_ by the judges 'alloeints on the back. af the re- a 
ord, | 
If mere are ſeveral iffiies, and, the jay rn tor 
the plaintiff generally 50 it is necefſary to purſue che 


iſſues in the” 9 [tes auſeithe jury, r finding e. 


2 * —— . 7˙ RP R—_— og Me nn, 


al nerally, confirm the truth of all the iſſues. 

i- When the cauſe is tried at the ſittings in London 

er ne the aſſociate of the chief juſtice deliyers 

in for whom the verdict has beelg dien, there. ny oy 

in v1 and he'afterwatds indorſes the” prfea from rn xi 

1n- ffociate's minute; but if tlie cauſe is tried at" hug 

"the tes, the aſſociate keeps che record till the negk 

on, erm; and he indorſes tlie peſfea, in the mean While, 

. Kt Ow received . dons trial 

ben court fees hic are pai the Vicbon ergept- 

r ren ſhillings and ew aid by tte Other a 

| are uſually in nen werd Middleſex, . 4 G TIRED | 

y 1 6381136 

7 0 | On dba for che pi 2 . 8 1 

on al One ent: 22 0. n ret 
; When a cauſe is referred 2 7 we 


Naa: When 


| ſomewhat differs. 


after che end of the term; en ene canget, 
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* cauſe. is tried. at «the uſes the eqn | 


A rule for judgment, vhere the cauſe is tried vid | 
in term, may be given at any time within four dayt 


given before the day in bank. . 
If the plaintiff becomes nonſuit, no rule is neceſ | 
5-5 vg coſts may en nun, after the dn 


The maeki: of the the poſe or Fare the word a. 
liberatur or yn record” may be. done 11 
time before the. cofts are-taxed, for dick. is paid foui- 
pence. Upon. che return of the dir ingas, a rule fr | 
2 — is to be given on the pęſtaa with the cle 
off ad an GPU: 


hs. 196. * [13 5115 1273 FOFS- 25 
; + A 7 : 2 W 
* 1 N 
N 10 . . FI 
F Hibs; - ..., againſt / 
4 tht 


ee e, 


vs —. A on e. 


ee engroſſed on the back of. 3 
double half: crown ſtamp, and marked dy the, 
clerk-of: 15 common bails, * 2 delivered of e 
1e — ie "#4 

oh 11 Paſtas for the plain. > wel a 15 
1 (that is pool ſay) on the 3 
within mentioned, before the righthonourabl 
31liam carl From ns the chief juſtice. within writ 
ta che? ju tleman, being aſſociated unto. the, 
ief. alen, force of the ſtatute in that cal 
made and 1 the within named Hillen, 
en by; N attorney within contained, and de 
ithin named Benjamin, although ſolemnly requires 
came not, but made default, therefore let the jurors 
of that jury within mentioned be taken againſt hin 


ten, 


by his l, and the jurors Ane, ſum 
moned, came, who to fay the trath ee 
0 or LT -. — 5 bes F e. abs :,/content 


\ 
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contents,.being-choſen;' tried and ſworn, ſay, upon „ 
cheir. oath, chat the within named Bajiemiz did un- 5 


dertake and promiſe, in manner and form as; the: 


within named Milliam hath within complained againſt 
him ; and they aſſaſs the damages of the fait Nil. 
liam, by oceaſion of the not performing the within 
mentioned promiſes and undertakings, ayer and 
above his coſts and: charges; by him abont his ſuit, 
in this behalf expended;: to fifty pounds, and rr 
N,, ie ge ee AD 5 
Afterwards: (that is to ſay). on the day and at the Wich a take 
place within mentioned, before the richt honourable f b. | 
William earl Mansfield, the chief juſtice within writ- 
ten, John Way, gentleman, being. aſſociated unto 
him, according to the form of the ſtatute in that | 
caſe made and provided, came the within named =) 
Milliam, by his attorney within contained, and the | 
within named Benjamin, although ſolemnly required, 
came not, but made default; therefore let the jury, 
whereof. mention is within made, be accepted of 
againſt him by his default; and the jurors-of that jury 
— ſome of them, that is to ſay, (here 
nel) and bn the reſidue of the jurors of the 2 
jury do not therefore other perſons of thoſe 
ſtanding by the court, by the ſheriff of the county 
aforeſaid, at the requeſt of the ſaid William, and by 
the command of the ſaid chief juſtice, (if in London 
or Middleſex, if at the aſſizes, then by the com- 
wand of the ſaid juſtices) are nom newly ſet down, 
whoſe names are affiled in the within written panel, 
according to the form of the ſtatute in that caſe made 
and provided, which ſaid jurors ſo newly ſet down. 
that is to ſay, Richard Red of, &c. grocet (naming. 
the reſt of the taleſmen) being required, came, who, 
together with the ſaid other jurors . 
and ſworn to declare the truth of the within con- 
tents, being elected, tried and ſworn, upon their oath 
declare, that the ſaid Benjamin did undertake and 
promiſe in ſuch manner and form as the ſaid Milliam 
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within written, beſides his expences and coſts 
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fore, Se vention bas 29 ; 
| — nn of That the within mehtioned writing Shiner 


within written William hach within 


= DD oC ns or 2 2 * N 
—— — 


Milium, by oeccaſion of che detaining the within 


debt, over and above his coſts and charges by hin 
about his fuit in this behalf laid out to one ſhil- 
ling, and for his coſts and charges to ſorty filling. : 


Therefore; &. 


9 R Brajamin doth owe to the. | 


within named William the ſaid fifty pounds within 


mentioned in manner and form as the ſũid Willan 
within complains againſt him, and they aſſeſs the * 
es of the within named Malliam, by occaſion 

of detaining the within debt; over and above his 
coſts and charges about his ſuit in this behalf lad 
„„ and for his coſts and charge 


to 3 erefore;i\&e; bot 
ok at the pin named Benjamin is guilty 
remiſes within laid to his charge in manner and 
orm as the ſaid William within complains againſt 
him, and they aſſeſs the damages of the ſaid Milian, 


by oocafion ereof, over and ri his coſts and 


charges, by him in this behalf ended” to fiſty 


8 >" and for thoſe. coſts and to 1 


illings. Therefore, &c. 


in „ That the ſaid Benjamin (he Jefindant) hath and | 


- 


edninfravic. on the day of exhibiting che bill of the | faid 


ſpecified, whereof he might have made fatisfa&Qion 


— William for his ſaid debt, as the within 


named William in his ſaid replication hath al. 


aſſeſs d of the ſaid 
ledged, and they nas od . 


ſefsrthe) damn mae, the ſaid un, by eaſon of 
the not ing the promiſes and —— | 


out by him in this behalf; 107 fiſty pounds: and ſor a 
1 — and charges to u nn 1 


the deed ofthe: within named Benjatiin; as the 
— againſt 
him, and they aſſeſs the damages of the within named 


of the 


Milliam, within written, had divers oods and 
chattels, which were of the ſaid "I within 
mentioned at the time of his death in "iS hands 
to be adminiſtred; to the value of the debt within 


P ak. 


"A awd cy owes Had ws Aw 


* 


iam by occaſion” thereof, beſides his/expenceg” 
pended, to fifty pounds, and for his colt and charges 
to forty ſhillings.” Therefore, cc. 
That the (aid Benjamin is guilty of 3 In ejecꝶ 
ejectment within written in manner and form] as ment. 
the ſaid Filliam hath within complained againſt 
him; and they aſſeſs the damages of the ſaid Miiliam, 
by occaſion thereof, over and above his .expences _ 
and coſts, laid out by him about his ſuit in this 
behalf, to one ſhilling, and for his expences and 
coſts to forty ſhillings. Therefore, &c. 
That the ſaid Benjamin did within fix years next On vn af. 
before this day of exhibiting the bill of the faid. iI. fond? ue 
liam, undertake and promiſe in manner and form as“ 
tte ſaid il iam hath within by his replicatian alledy- 
ed, and they aſſeſs the damages of the ſaid William 
by occaſion of the not performing the ſaid promiſſes 
and undertaking, over and above his coſts and ex- 
pences laid qut by him about his ſuit in this behalf 
to fifty pounds, and for his expences and coſts to 
forty ſhillings. Therefore, &k“ e. 

That the within written John in his life-time, On ft ad 
and before the day of exhibiting the within/written 4 
bill, did not pay or cauſe to be paid to the within 
named Villiam, che within mentioned ſym of fifty 
pounds, and all intereſt due for the ſama as the ſaid 
henjamin hath within in pleading alledged, and they 
aleſs the damages of the faid William by reaſon 
thereof, beſide his expences and coſts laid out by - 
him about his ſuit in this behalf to twelve pence, - —_ 
and for his expences and coſts to forty ſhillings, 


Therefore, &c. FA 83-329 *<aid. rakes 
Being ele&ted, impanneled, and ſworn to declare In agu a_ | 
the truth of the within contents, as to the firſt iſſue W o please: 1 


joined, between the ſaid Milliam and the ſaid Ben- 
Jamin declare upon their oath, that the ſaid: Benjamin 
is guilty of the premiſes within charged upon him, as 
the ſaid William hath within alledged; and as to the 
other iſſue joined between the ſaid William and 

ſaid Benjamin, the ſaid jurors upon their ſaid oath 
further lay ther the immune day 4) 


i ” 


mo m_ — we ca_ 9 3 22 
o * * « 1 


— — 


and without any uch cata 23. ih faid. Benjamin | 
withitrin pleading; hath alledged, made an, aſſault 

upon the laid Milliam, and then and there did bet, 

bruiſe, wound, and ill-treat the ſaid M illiam in man- 

nner and form as the ſaid M iil'am hath within in hi: 

aid replication in that behalf alledged, and they a. 

feſs the damages of the ſaid William — thereof, 

| beſides his coſts. and charges by him Ind out, about 

his ſuit in this behalf, to ee; and for thoſe } 

oſs eee mhillings. | We. e. 


Fils for the dyſendant. 


ilt Then the faid Herde is nor 1 
= 7 jo dhe fad Vile 
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aro in the declaration within ſpeci 

one bad. Within complained againſt him. Therefore, &c. _ 0 

Patel ant That the within named Benjamin -at the time of | q 

1 exhibiting the bill of the ſaid William within men · I 

8 tioned, did e C iniſter all and 04 the good t 

a and chattels which were of the ſaid Jahn 4 the a 
5. | time of his death, in his hands to be Amin ire 

== ' and that the ſaid Benjamin, had not, nor on the day WW { 

= of exhibiting the within bill, or at any time after : et 

wards, had any goods or chattels which were of the n 

faid John at the time of his death, in his hands to th 

be adminiſtered, wherewith he was able to pay the | d 

debt within ſpecified, or any part thereof, to. the ſaid N 
William, as he the ſaid Benjamin hath within | in plead 

in alled d, Therefore, &e, 1 ; Us 

On non hat the within written Fobn the teſtator did not _ a 

- fy by in bis life-time undertake and: promiſe in manner Wl 

tor. and. form as the faid Elen bath within. declared be 

A againſt him. eee ye 2 &e. | 4 LI tu 

Wen ate. jurors o t ju mmoned, Wi eat 

Op agar came ; — to ſay the truth o che wp Fe contents | 

— * tried, and ſworn ; and after evidence am 

en to them of and upon the within contents, | lte; 

—— from the bar of this court, to diſcourſe of their jur 

verdict of and upon 33 and after the ſaid for 

ry had diſcourſed among themſelves, ſoc 

eame back to the ſaid bar to ive their verdi ant 

in this behalf; upon which the Million (the inc 


| ct 
plaintiff) being Ry required, came not; 14 


hid he further proſecute his ſaid bill againſt the fad 


Benjamin. therefore, & e. 


be ſigned upon a writ of ii prius, or enquiry execu- 


No judgment; either 7 — or defendant, can 


ted, until the end of four JS, excluſive of the da on 
which the rule for judgment is given ; during which 
time the oppoſite party may move in arreſt of judg- 
ment or for a new trial. : . 


When the rule for judgment is out, the niſi prius - 


record mult be ſtamped, and when the maſter has tax- 


ed the coſts, judgment may be entered of record and 


execution ſued out. The | 
On a ſpecial verdi& the attorney for the plaintiff 
ſtates the verdict on the record, and delivers it to the 


clerk of the papers, and then moves for a conſilium, or 


a time to be appointed for. arguing the verdict, the 
rule for which muſt be ſerved on the defendant's at- 


torney ; and the judges have books delivered to them 


s on the argument of demurrers. ; 
In covenant the verdict was for two hundred and 
ſeventy-four pounds, eleven ſhillings, and it was fo 
entered by the judge in his minutes; but the clerk at 
nf prius, only marked it one ſhilling on the back of 
the a Hr ingas. The court on motion ordered the in- 
dorſement to be altered agreeable to the judge's notes. 
Newcomb v. Green, Sera. i oo oh 
After verdi& for the plaintiff, the record of xiſi pri- 
uw and writs of hab. corp. juratorum were loſt by the 
aſſociate. - Rule for the defendant and the aſſociate to 
ſhew cauſe why new records and writs ſhould not 


be made out agreeable to thoſe loſt, and verdicts re- 


turned according to the finding of the jury. No 


cauſe being ſhewn, rule made abſolute. Barnes, 466. 


Rule to ſhew cauſe why the poſfea ſhould not be 
amended by returning the verdi&t, on the third in- 
ſtead of the firſt count, according to the finding of the 
jury; made abſolute, on the report of the judge be- 


tore whom the cauſe was tried: ordered that the aſ- 
ſociate do amend the po/tea, in court; that the defend- 


ant have four days after to move in arreſt of judgment, 


and that the plaintiff pay the defendant's coſts of the 


application. bid, 449. 


1 


W On 
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* | | 
Onthe trial of the 8 of a bankruptcy, the jury ö 
found a ſpecial verdi&, ** That the bankrupt bougit 
and ſold divers quantities of potatoes,” this the coun | 
held too general. The plaintiff moved, on affidavit, 
that the quantities were proved at the trial, that a v. 
nire facias de novo might be awarded. But the cou } 
allowed the ſpecial verdict to be amended in that e- 
" Alina for words. If the words be in one count, 
and ſome are not actionable, the court will intend | 
that ſuch, were only ſet forth to ſhew the malice ofthe 
party, and that the damages were given for what were 


| 
( 
actionable. Oſborne's caſe, 1 Co. , 
Verdict taken by miſtake of the affociate again 1 
twa defendants, inſtead of not guilty, as to one, and 
guilty, with two hundred pounds damages as to the 
other. The return of the poſtea, as to the one not 
guilty, ordered to be amended on the motion of the | 2 
plaintiff, and the chief juſtice's report. The retum 
of the poſtea is the act of the judge, and muſt be t 
made as it ought to be. Barnes 22 e t 
' Treſpaſs vi et armis againſt two, for aſſault and ba. n 
F | tery, both pleaded together, not guilty ; verdict on 
=_ | the iſſue for plaintiff, but the jury aſſeſſed different 0 
=_ | damages, error was brought and the judgment rever> ex 
ed, for the treſpaſs being jointly charged, and the ver- d 
dict having found them jointly guilty, the jury could m 
not aſſeſs ſeveral damages. Burr. Rep. 4 pt. 2190 | 
In affums/it, and iſſue joined on a fad in a plea qu 
of abatement, the jury gave a verdict for the plaintiff, 
but did not aſſeſs any damages; the plaintiff moved ni 
for a writ of enquiry; but per cur. A writ of en tri 
uiry cannot be awarded to ſupply the omiſſion of co 
the jury in not finding damages; but a venire fas joi 
de novo muſt go; for where a man may have an at- Sa 
- - taint, no damages ſhall be aſſeſſed by the court, i | 
| they be not found by the jury. Damages are the are 
whole object of the writ and ſuit; and though iſſue 2, 
be joined on a fact in abatement, yet ad to the deſen- 
duant it is intirely concluſive, and involves the di the 
mages upon the finding of the fact; and if out. mal 


rageous damages had been given, an attaint my 
| | dr oe nes de 


* 


* 


22 — — * I > = be = N 
3 r a oY a 
© n — 7 * . of we tee — - ty - - "=p <4 
+ "Sew a 2 TRY r h > — 4 " 7 n os 4 Des, 
- 


Ot Verdicts, and the 


bitrement, and it was found againſt him: and the 
court held, that in treſpaſs the whole recovery is 
damages, which cannot be aſſeſſed but by the jury 
who tried the principal iſſue, 11 Hen. 4. a ve- 
nire facias de novo muſt therefore be awarded, 


Fichorn v. Le Maitre, 2 Wil. 367. 


In debt on bond for performance of covenants, or 


debt for a penal on articles of agreement, the jury 
ought to aſſeſs ſome damages on the breach aſſigned 
by the plaintiff, according to the ſtat. 8 & g V. 3. 
c. 11. and ought not to find the debt generally, as in 
caſe of a ſingle bond, or a bond with condition for 


payment of money only for if the find the debt or | 


penalty generally, and omit to aſſeſs the damages on 
the breach or breaches aſſigned, it is by that ſtatute a 
defective verdict, and a venire facias de no- 
awarded. Drage v. Brand, 2 Wil. 367. 
A verdict general, or ſpecial, may be amended b 
the notes, in the book of the clerk of the aſſize, if 
there be a miſpriſion. Sa k. 53. But not in a cri- 
minal caſe. e Rs 7 wp 
Upon a demurrer to evidence, although the matter 
of fact be confeſſed, yet the jury may aſſeſs the damag- 
es condition dly, viz. that if upon argument of the 
demurrer the law ſhould be for the plaintiff, then ſo 
much, &c. Plowd. 408, Stile 22. Rs 2 
The damages may alſo be aſſeſſed by a writ of en- 
quiry, when the demurrer ſhall be determined. 
A demurrer to evidence admits the fact, but de- 


nies its effect in law; and if at the aſſizes, ſhall be 


tried and determined in the court from where the re- 
cord iſſued. If on written evidence the plaintiff muſt 


join or walye it, otherwiſe on parol evidence. 30 


Salk. 122. 4 | 
If the plaintiff hath a verdict on one count, coſts 


are taxed only on that count. Bridges v. Raymond, 


2, Blackſt. Rep. 800. 5 Rs 
If the judges of aſſize die after verdi&, and before 
the day in bank, the clerk of aſſize returns the peſtea, 


making a ſpecial entry. Salk, 691. : 


ive laid. In treſpaſs the deſendatit pleaded" an ar- 


0 thall be 
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of damages, a motion muſt be made for a rule for tht 


1 Where the iſſue is immaterial it is not helped by 
a, verdict; otherwiſe when it is only informal, by 


A cauſe commenced as a town cauſe, and not ob 
jected to, ſhall be conſidered: as fuch in all ſubſe. 


uent ſtages, eſpecially after a verdict, 2 Blacif, 
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W 
A RRE S T of judgment muſt arife from fone 

4 matter on the face of the record, and it is; 
rule with regard to arreſt of judgment on matter of 
law, that whatever is alledged in arreſt of judg · 
ment muſt be ſuch matter, as would, upon demur- 


W ;; 


of 


rer, have been ſufficient to overturn the action, or 


plea,” as if upon an action of ſlander the defendant 


_ denies the words, and iſſue is joined thereon, anda 


verdict found for the plaintiff that the words were ac- 
tually ſpoken, yet the defendant may moye in arreſt 
of judgment that the words found to have heen ſpoken 
were not actionable, and if the court be of that 
opinion judgment will be arreſted and not entered 
for the plaintiff ; but the reverſe of the rule will not 


Hold, nor is everycauſe ofdemurrer ſufficient to arreſt 


efore, from the inaccuracy of the pleadings, might 
ar dubious. Exceptions therefore in arreſt o 
judgment muſt be much more material than thok 
which would ſupport a demurrer. But if the thing 
omitted be eſſential to the action or title, as if the plain» 
tiff doth not merely ſtate his title in a defective man- 


| NR. for a verdict aſcertains thoſe facts which 
a 


ner, but ſets forth a title that is totally defective in 


itſelf, Sall. 305. or if to an action of debt the defen- 
dant pleads not guilty inſtead of nil debet, Cro, Eli, 
778. theſe cannot be cured by a verdict for tlie plain- 
riff A the firſt caſe, or for the defendant in the ſe 
cond, e e ee hel 
To arreſt the judgment after verdi&, or inquiſition 


poſe 


| Of. Arreſe of Jud an 7 ; : 


| peſtea or inquiſition to be brought into court ; the 
rule is to be drawn up by the clerk of the rules, pay- 


ing 55s. The motion muſt. be made within four days 


next after the rule for judgment given, ſo that it may 


be in fact on the fifth day, It is a rule to ſhew cauſe, 
therefore needs no notice to be giyen, nor yet an 
affidavit to ground. it, as it ariſes out of the record. 


Aſter judgment upon demurrer there can be n9 


motion made in arreſt of judgment, as the court will 
not ſuffer any one to tell them that the judgment they 
gave, on mature deliberation, is wrong; but ather- 


wiſe in judgment by default as not given in ſo ſo- 


lemn a manner, or if the fault ariſes in the writ of 
enquiry or verdict, for then the party cannot alledge 
it before. Stra. 425. 2 


In debt on bond the defendant pleaded , 


ad diem, and concluded, and this he prays 
may enquired of by the country ;” and the Tag 
ſubjoined, 5* and the aforeſaid defendant 

like,” On motion in arreſt of judgment the ob- 


jection was over- ruled. Rawbone v, Hickman, 9 


C, 1. 


Judgment ſhall not be lightly arreſted after yerdiQ, 
Burr. 4 pt. 3 vol. 1725. 1729. The plaintiff on 


an iſſue tendered by the defendant joined the iſſue 
thus, „and the aforeſaid defendant doth the like ;" 
inſtead of ſaying, ** and the aforeſaid plaintiff doth 
the like ; by motion in arreſt of judgment the objec- 
tion was-over-ruled, Harvey v. Piate, Burr. Rep, 
e, eee EO Age vb 
an action on a joint bond againſt one obligor, 
if it appears on the face of the declaration, judgment 
may be arreſted, otherwiſe muſt be averred. Burr. 


Rep. 4 pt. 3014. 2 1 5 13 9 ; 

Action of debt on bond in Middleſex, the condi- 
tion of which was to pay money in London; after 
verdict, motion in arreſt of judgment, that the ac- 


tion ought to have been tried in London. per, cur, 


labſente Holt) it is aided after verdict. Maitland v. 5 


Taylor, Lord Raym. 1212. e | 

n treſpaſs far taking divers goods, not ſaying 
what goods, aſter verdict and damages for plaintiff, 
judgment was arreſted, Lord Raym. 1410. Stra, 


937. 
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M 
; t whatever mat. 
ter was of force, to avoid a verdict, _ to be 


returned on the po/tea, and not merely ſurmiſed to the 


court, leſt poſterity ſhould wonder why a new ven 
was awarded without any-ſufficient reaſon appearing 
upon the record. Cro. Elia. 616. Palm. 325. 1 


But very early, in the reign of Charles the ſecond, 


new trials were granted upon affidavits, 1 Sid 233 


2 Lev. 149. and the former ſtrictneſs of the courts of 
law, in reſpe& of new trials, having driven many 
into the courts of equity, they are now more liberally 


32 the maxim being, that where juſtice is net 
don 


e on one trial, the injured party is intitled to 


another. 4 Burr. 395. 


by the court. 


On a new trial the cauſe is reheard before another 


Jury; no advantage is taken of the formers verdid 


on the one ſide, or the rule awarding ſuch ſecond 


trial on the other: nor doth a contradiftory verdid, 
in general, import any blame to the former jury, 
who might, on new lights, have altered their forme ' 


inion. 


If the ground for a new trial could not, or did not 


| appear to the judge of niſi prius, it muſt be ſtated by 


davit; if it ariſes from what paſſed at the trial, it 


is taken from the report of the judge; and the que- | 
ſtion, Whether ſuch new trial ſhall be granted? is 2. 


ed by counſel on both ſides and then determined 


q 


A new trial will not, however, be granted in mat · 


dict ought very ſtrongly to pr eponderats, - 


ters of inconſiderable value or on nice and formal ob- 


jections, nor in caſes where the rigorous exaction of 


extreme legal juſtice is ſearce reconcilable to con- 


ſcience; nor where the ſcales of evidence. hang nearly 
equal; for that which leans againſt the former ver- 
Cf 
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the party againſt whom 'the-verdi& is obtained 
. e the motion for the ſame muſt 
be moved for within the four days incluſive; and 
me motion is generally made on an affidavit, (unleſs - 
the cauſe ariſe from a verdi& given contrary to evi- 
dence, a miſ-dire&ion of the judge at nf prius, or 
where the jury have given exceffive damages,) of 
ſome new matter being diſcovered fince the trial. 

If a new trial be denied, a motion in arreſt of 
judgment may be made on a fimilar affidavit; but if 
3 motion in arreſt of judgment be firſt made and re- 
fuſed, a new trial cannot be afterwards moved for; 
nor can a motion for a new writ of inquiry be made 
after a motion in arreſt of judgment. Salk. 647. 

The court will not grant a new trial in penal acs 
tions. 3 Wilſ. 5x9. he 

A new trial may be granted a ſecond time, if the 
reaſons for granting it are ſufficient. | 4 Burr. 
2108. „ | ASS 
A new trial may be granted in ejectment, and 
after a trial at bar. 4 Burr. 2224. Str. 110. 

In an action for a libel, a new trial was refuſed, 
though found for the defendant againſt the evi 
dence, becauſe it was no matter of contract, no ſpecial 
damages laid or proved, but only a vindictive ac- 
tion; and courts of juſtice will not aſſiſt the paſſions 
of mankind. Burton v. Thompſon, 2 Burr. 66 85 * 

A new trial may be granted after a nonſuit, if 
improperly directed by the judge, 3 Wl. 146, 
338. 4 Burr. 1986. or upon proper and ſufficient 
grounds. | | 1 | 

A new trial is ſeldom granted but upon ent 
of coſts, unleſs the — — at ys grins, or- 
ders it to be moved for; but it is diſcretionary in 
the cow. 1 ðꝛ ä 

A juror on the principal panel was challenged and 
afterwards ſworn on the zales > a wrong name ; 
and although no fault was found with the verdict, 


yet a new trial was granted. Parker v. Thornton, © 
Strange bag. Lord Raymond 1410. Wt 
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The courts will grant à new trial here there hat 
been exceſſive damages; but never where the . | 


n mages have been thought too ſmall. 2 Str. 1051. 


If a new trial for exceſſive damages, and the ſane | 
damages again given; the court will not grant } 
CC © ito ho Pen es ©. i 
Action againſt two, one acquitted, the other found 


Z guilty, that defendant cannot have a new trial. 


Stra. $14. ; | ke. 
The court will not grant a new trial upon the ap- 
plication of a party for want of evidence which he } 
might have produced at the trial. Cooke v. Barry, 1 } 
Th plaintiff refuſes to be nonſuited, contrary ty | 
the opinion of the judge, a new trial, if granted, 
ſhall be without coſts. Or if the plaintiff tubmiy 
to a nonſuit by the erroneous opinion of the judge; 
the nonſuit ſhall be ſet aſide without coſts 1 Bloc, 


, 


Keep. 670. 


A new trial is ſeldom granted in ejed ment on: 
verdi& for the defendant, becauſe the plaintiff may 


bring a new ejectment; otherwiſe if verdict for the 


plaintiff, becauſe the effect of ſuch verdi& is an a. 
teration of the poſſeſſio n 
An action was brought againſt one partner on 1 
partnerſhip account, which appearing in evidence 
on the trial, the plaintiff was nonſuited; but the 
court ſet aſide the nonſuit, ſaying, It cannot be given 


In evidence, but ſhould have been pleaded in a 
ment. Nice v. Shute, Bury. Rep. 4 pt. 2612. 


The plaintiff, a baronet and member of parliz | 
ment, had 10,000 J. damages in an action on the 


- caſe for a malicious proſecution. A new trial o 
| account of exceſſive damages refuſed. Sir Alerandi 


Leith v. Pope, Mich. 20 Ges. 3. C. B. 2 Blackſt. Ng. 


A new trial was granted, becauſe the foreman d 


the jury had declared the plaintiff ſhould never hat! 
a verdict. Salk. 645. : | 


Verdict for the plaintiff. On motion for anew tril 


me court was divided in opinion, therefore no — 
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ing made, plaintiff at liberty to ſign judgment. 

Cartledge v. Eyles, Bart: , TO 
Want of due notice is a proper ground for a mo- 

jon for a new trial; but the defendant is precluded”. 

he appear at the trial and make defenee. Salt. | 

*A material witneſs for the defendant was concealed- 

n the plaintiff's houſe to avoid being ſerved with a 

ab poena, by which the plaintiff obtained a yerdiQt;-/ 

which was ſet aſide without coſts; it being unrea- 

onable for the plaintiff to carry the cauſe down to 

ial, knowing. the defendant could not make a de- 

ence. N V. Randle, Hilary, 20-Geo.-2. Bull, — 

li. Pri. 328. e . 

On e for a. new trial, a rule is commonly 

ranted to ſhew cauſe, and the puiſne judge of the 

ourt obtains from the judge who tried the dauſe, if 

f another court, a report of the trial, and of his 

ntiments ; and if he is ſatisfied with the verdict, it 

th not been uſual to grant a new trial on account 

the verdict being againſt evidence; but if the judge 

NN it is moſtly of courſe to grant a-new . 

al, | 7 i 

On a new trial there is no occaſion: to have tge 
ord of niſi prius reſealed, or to have freſh ſtamps, 

r the firſt verdict is quite expunged, and the record 
mains as if no trial had ever been. 15 

On a motion for a new trial, the pgſea was brought 

to court, and after a new trial had been denied, 

duld not be found. On debate, the court ordered a 


:1 v one to be made out from the record above, and 
* e aſſociate's notes. Stra. 1264. C 
No amendment will be allowed in the record after 
ee trial is granted. 2 Blachſt. Rep. 920, 

24, be rule is to ſhew , cauſe, it is therefore unneceſ- 


to give notice of the motion to the oppoſite ? 
but he muſt be ſerved with a copy of the rule 

en drawn up; and the day before it comes on to 

be heard, notice given to the chief juſtice's clerk, 

judge's clerk, who tried the cauſe, to bring his 

k to Weſtminſter, or if it be a judge of another 

urt, to the clerk for * judge's report as ſoon as 


298 - 


a new trial is moved for, who will deliver. it to the } 
puiſue judge of the court where the cauſe was com 


is not to be engroſſed anew, but the 7urata muſt 


* 


Ot entering Judgment. 


If the verdi& ſhould be ſet aſide, the rule for 1 
new trial muſt be. drawn up, and ſerved, and ifit 
be on payment of coſts, they muſt be forthwith 
paid, the rule being conditional; the ni prius record | 
be altered as to the return, and the record muſt be 

aſſed again; no new entries are made or paid for, | 
Dut a new di/tringas muſt be ſued out. ff 


- Len VW OY 2 RS th 
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var wt. 255 | 


margin. , „ 1 A 
If there be an ifſue joined between the parties, the i 
roll muſt be filed of that term in which the iſſue u 
joined. ; 5 N N 1. 

If an interlocutory judgment is ſigned, the tem 
in which ſuch judgment is ſigned, muſt be infert 

(% uũu 


r the Third, witneſs Mil 
Carl Mansfield.“ en are entered the warrants® 


attorney for the plaintiff, and defendant, with 20 ** 
morandum; but if the'plaintiff be non proſſech f 
ther for want of declaring, replying, or entering! | 


Hoe on record, then the d Warrant 
attorney only: is entered on the roll, the plaind 
being out of court, | e Tx 


[ 


is taken to the 


7 


Tuo days before every eſſoĩgn day of the term, are 
allowed to decquet and carry in the rolls of the pre- 
ceding term; therefore theſe entries are generally 
made at leiſure, and if not done, a poſt terminum of 
45. 8d. is paid for the number, and 15s. more to the 


clerk of the judgments. _ E 
The clerk of the judgments, King's Bench office, - 
(if it is in the ſame term the iſſue is entered, or 
judgment ſigned,) with whom the number, rolls are 
left, will deliver as many numbers as are wanted; the 
attorney's name muſt be ſubſcribed on the doc- 
quet, and he is to make out the A paper; 
the roll is then carried to the clerk of the judg- 
ments, and he will enter it. i 


4 
* . 


| Docguet paper. . 8 
The entry of A. B. gent. of 5 term, 23 Geo. 3. 
Midd eſer. Judgment in between Yilliam 
White, plaintiff, and Benjamin Black, defendant, for 
fifty pounds damages, and * 7 pounds. 
|; oo N 0 500. : 3 Tags ; 
If the attorney hath more judgments they are en- 
tered in due ordert. 
This paper with the roll which is numbered at 
the bottom in this manner: 1 Sh 
| Sjͤtorment and Way. 
clerk. of the judgments, who will 
mark them, paying 3s. then to the nf prius office 
from which it will be filed in the Treaſury. 
If the roll is already carried in, which is often the 


Roll 500. 


eaſe after iſſue joined, and before trial, and which 


the defendant may compel the plaintiff to do, by 
ſerving him with a rule to enter the iſſue, the peſtea 
or inquiſition with the maſter's allocatur thereon is 
carried to Weſtminſter to the treaſury, and the clerk 
on leaving it will enter up the judgment on the roll, 


paying him two ſhillings. : 
No judgment not docqueted and entered in the 


books, ſhall affect any lands or tenements as to 
| „ „ purchaſors 


- 


0 300 ot entering Indgment. f 


„ purchafors or mos tgages s, or have any preference - 
<«« againſt heirs, executors, and adminiftrators, in the- 
« adminiſtration of their anceſtors, teſtators or in 
_ 56: teſtate's eſtates.” 4 & 5 V. & M. c. 20. ſ. 3, 
It is to be wiſhed that the legiſlature would inter- 

- ere, by way of penalty, upon the attornies for 
not carrying in their rolls; or the court make 2 
rule to enforce them to be fied of record at the times 

mentioned in the rules, as it tends to great inconye- 
nience, and makes the young practiſer very ignorant 
in his profethon, for By making the entries compleat, - 
he thereby gets properly ſkilled in the art of good 
pleading. 2 a O WQ 
If the plaintiff hath judgment otherwiſe than by 
verdict, on a ſuit by original, his attorney ſhould 
make out a præcipe for an original returnable on the 
firſt return of that term in which there is judgment 
15 in an action ſounding in damages, which the curfitor 
of the county muſt have on or before the eſſoign day 
| of the ſubſequent term ; for he cannot make out an 
-_. original writ of a return paſt after that, without a 
ſpecial order from the court of chancery ; this writ 
when made out is returned of courſe and filed with 
the cuſſtos b, evium, and warrants of attorney mult be 
- alſo filed. „ vESE- 7 ö e 
The entry upon the roll is not the warrant of at- 
torney but only the memorandum of it. 
The proper officers of the courts of king's bench, 
common pleas, and exchequer, are liable to a penal- 
ty of one hundred pounds; half to the party grieved, . 
and half to any one who ſhall ſue, upon any negle& 1 
as to docquetting judgments according to the direc- l 
tions. Stat. 4& 55 , & M. c. 20. 
Attornies ſhall bring in the rolls of every Trinity, | 
Michaelmas and Hilary terms before the eſſoign Jet 
day of the ſubſequent term, and the rolls of Eaſter 55 
befe re the firſt day of Trinity term following. Rull, 0 


BD Amo — „ wi ed cc 


i; Mich. 5 Ann. 55 f T f 
 * , But the cles brevium attends the day but one be- ha 
fore every term, to receive and file the rolls. % 

On motion a new roll was ordered to be filed, on 


the former being loſt; for there being a docquet of it, the 
77 n e deceit upon purchaſors. Strg. 833. i — 


Ek entering Jude ment. 
If the defendant has either a freehold, or leaſeholqͥ 
eſtate in Middleſex or Yorkſhire, the judgment 
may be regiſtered, which will affect them from the 
gay of the „%%% TT E400 
A memorial of a judgment © © 
A memorial to be regiſtered purſuant to the ſta- 
tute, &c. RE = og ee | | 8 
Of a judgment in his majeſty's court of king's 
bench of Hilary term, in the 23d year of the reig 
of king George 3. between William White, plaintiff, 
and Benjamin Black, defendant, in a plea of debt 
for 100/, and 63s. damages. Soup 
T do hereby certify that . rae was ſigned in 
the above cauſe the day o „„ Ro ol 
,,, TY ONT NS - 
This memorial muſt be ingroſſed on parchment, 
ſtamped with a treble ſix · penny ſtamp, and taken to 
the maſter of the king's bench office, who will, on ſee- . 
ing the po/tea, inquiſition, or judgment paper, ſubſcribe 
the certificate, an affidavit of which muſt be made 
before a judge of the court in which the judgment is 
obtained, or a maſter in chancery, and it is then 
filed with the regiſter of the proper county. In Mid- 
dleſex the office is in ell yard, Temple-bar, 


fileing 56. | ; 
Affidavit. 


” 


E. J. clerk to 4, B. of, &. gentleman, mak- 
eth oath and faith, that he was preſent, and did ſee 
Edward Benton, Eſq. ſecondary of the court of 
king's bench, ſign the certificate of the judgment 
in the memorial above mentioned. ER 

Sworn, &c. 


delivered, the venire muſt be continued on the nolls, ance. 


k by vicecomes non miſit breve ; as et an iſſue 
f joined in Eaſter term, and the cauſe not tried until 


Trinity; then after the award of the firſt venire ** the 
ſame day is given to the parties aforeſaid, at the ſame 
place.” 18 added, At which day before our lord the 
king, at Weſtminſter, came the parties aforeſaid, by 
their attornies aforeſaid ; and the ſheriff did not re- 
tum the ſaid writ, nor did he do any thing thergup- 
= : | on; 


* 


If the cauſe be not tried the ſame term the iſſue is continu- 
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on; therefore let 2 jury thereupori come. before ou | 
lord the king, at Weſtminſter, on Friday next after | 
the morrow. of the holy Trinity, twelve, &c. by | 


whom, &c. and who neither, &c. to rec 


nize, &c. the ſame day is given to the partic; | 
| aforeſaid, at the ſame place.” And if it be u 
Michaelmas term, a new venire is awarded over 
to the firſt day, at which day, &c. as above, in the | 
ſame manner from term to term until the cauſe i; | 


tried, the roll then proceeds in this manner. 


- Afterwards the proceſs being continued be | 


ween the parties aforeſaid, of the plea aforelil 


by the jury being reſpited between them, be | 


fore our lord the king, at Weſtminſter, un- 

til (the return of the diſiringas), unleſs the king 
right truſty and well beloved William earl Mansfield, 
his majeſty chief juſtice, aſſigned to hold pleas befor 
the king hi ſelf, ſhall firſt come (on the day men- 


_ tioned in the jurata), at Weſtminſter-hall, in the. 


Haid county; (if in London, at Guildhall, in the cityd 
London; if at the aſſizes, unleſs his majeſty's juſticn 
aſſigned to hold aſſizes ſhall firſt come on in the 
laid county,) according to the form of the ſtatute u 
ſuch. caſe made and provided, for default of the juron, 
becauſe none of them did appear; at which day befor 
our lord the king, at Weſtminſter, comes the aforelad 
William by his ſaid attorney, and the ſaid chief ju 
ſtice (or the ſaid juſtices of our lord the king) befor 
whom the ſaid iſſue was tried, ſent hither bi 
record had in theſe words —Afterwards, that is 
ſay, &c.(herethe paſtea is entered verbatim from the 
Judgment cord, ) after which follows the judgments. It is ther 
in caſe. fore conſidered that the ſaid William, recover againk 
| the ſaid Benjamin his ſaid damages, by the ſaid ju 
in form aforeſaid aſſeſſed; and alſo twenty-five pound 
for his coſts and charges, by the court of our ſil 
lord the king, now here adjudged, to the ſaid Milim 
by his aſſent, by way of increaſe, which damage 

in the whole amount to ſeventy-five pounds, 

that the ſaid Benjamin be in mercy, &. 
Judm at It is therefore confidered, that the ſaid Fay 
zu debt. cover againſt the ſaid Bemamin his ſaid debt, 1 


- ve. 
. 


ſaid afſefſed,  andalſo twenty-five pounds for his coſts 
e — by the court of our ſaid lord the king. ; 


his aſſent, which damages in the whole amount to 
twenty five pounds and twelve pence, and the faid 
in mer 9 &C. 1 FF, 46 30 : LEES TR | 
2 ſaid Benjamin by C. D. his attorney, 
comes and defends the wrong and injury, when &C. ; 


the faid William nor but that he did undertake, and 
promiſe, in manner and form as the ſaid Wiliiam 
hath above n againſt him, nor but that the 
ſaid William, hath ſuſtained damages, by occaſion 
of the non performance of the ſaid ſeveral pro- 


the faid damages ſo acknowledged, together with his 
expences and coſts, laid out by him about his 
ſuit in this behalf, may be adjudged to him. There- 
fore it is conſidered, that the ſaid Milliam recover 
againſt the ſaid Benjamin his damages aforeſaid, ſo 


coſts and charges, by the court of our lord the king, 
now here adjudged to the ſaid Vill iam by his aſſent, 
which ſaid damages in the whole amount to fixty 


miſes and undertakings to fifty pounds, as he the 
ſaid William hath above, in his ſaid declaration ſup-. | 
poſed; and thereupon the ſaid William prays that 


by him 8 and alſo ten pounds for his 


1 


now here adjudged of increaſe to the faid Willian by e 
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the aforeſaid damages, by the ſaid jury in form afore- 


— 


24 — 


fionem 10 


and ſays that he cannot deny the ſaid action of caſe- 
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pounds, and the ſaid Benjamin in mercy, &c. 1 

At which day, before our lord the king at Weſt · 
minſter, came the parties aforeſaid, by their attor- E er 
nies aforeſaid ; and 7 1 the premiſes being ſeen judgment 
by the ſaid court, and fully 


by way of reply to the faid plea of the ſaid Benjamin, in caſes 
and the matters therein contained, are ſufficient in 
law for the faid 7//liam to have and maintain his 
ſaid action againſt the ſaid Benjamin, as the ſaid 
William hath above alledged, for which the ſaid Fils 
ham ought to recover his damages, by occafion of the 
premiſes; but becauſe it is unknown to the court of 
our lord the king now here, what damages the ſaid 
Tilliam hath ſuſtained by the means aforeſaid, the 

eriff is commanded, &c. (award of writ 5 | 

„ And 


* 


underſtood, it appears to on demur- 


the {aid court, that the ſaid. plea of the ſaid William, —— | 


4 
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_ Judgment And the ſaid Benjamin prays a day to rejoin to the | 
for ther ſaid replication, 225 it e de U, &c. b. 
want of a hereupon a day is given to the parties aforeſaid, be- 
rejoinder. fore our lord the king at Weſtminſter, until 4 
955 „„  atros, 5 or him, the ſaid Benjamin to 
rejoin, &c. at which day, before our ſaid lord the 
king at Weſtminſter, the ſaid William by his fad 
HS 232 comes and the ſaid Benjamin (although } 
| ſolemnly demanded) doth not come, but makes de. 
fault; whereby the ſaid Willi m remains therein un- 
defended againſt the ſaid Benjamin, therefore it ß 
conſidered, that the faid William recover againſt the | 
ſaid Benjamin his ſaid debt, and alſo five pounds for 
his damages which he hath ſuſtained, as well by oc- 
caſion of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in this behalf laid 
out, adjudged to the ſaid William by the court of 
our ſaid lord the king, now here by his conſent, | 
| . and the ſaid Benjamin in mercy, ce... 
judgment At which day, before our lord the king zt 
of nonſuit Weſtminſter, comes the ſaid Benjamin by his ſaid | 
. not. attorney, and the ſaid William (although ſolemnly 
Wo trial. 5 called) cometh not; and it appearing to the court | 
of our ſaid lord the _ now here, that the ſaid 
Fillam hath neglected to bring the iſſue above joined 
on to be tried, according to the courſe and practice 
of the ſaid court of our faid lord the king now here; 
therefore, according to the form of the ſtatute in 
ſuch caſe made and provided, it is confidered by the 
fid court, that the ſaid William take nothing by his 
ſaid bill, but that he and his pledges for proſecuting, 
to wit, John Doe, and Richard Roe, be in mercy, &c. 
and that the ſaid Benjamin go thereof without day. 
And it is further confidered that the ſaid Benjamin 
recover againſt the ſaid William twenty-five png 
for his coſts and charges by him about his defence 
in this behalf ſuſtained, adjudged by the court of our 
lord the king now here, to the aid Benjamin at his 
requeſt, according to the form of the ſtatute in thut 
caſe made and provided, and that the faid Benjamin | 


have his execution thereof, &c. 4 
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the king at Weſtminſter, -on 1 | 


day is given to the parties aforeſaid, at the ſame 
place, At which day; before our lord'the king at 


ſaid Benjamin prays the court of our ſaid lord the king 
that the ſaid William may enter the iſſue joined be- 
tween the ſaid parties, whereupon the faid William is 


he enter tlie ſaid iſſue joined on (the day of the rule 
given) in this ſame term, on the peril attending 
the negle& thereof; the ſame day is given to the 


the faid Benjamin by his ſaid attorney, and the 
fad Millam (although ſolemnly called) cometh 


the iſſue joined in the plea aforeſaid; thereforę it is 


uke nothing by his aforeſaid bill, but that he and 


ſaid Benjamin may depart the court here without day; 
for ever diſmiſſed therefrom. It is alſo conſidered 
by his majeſty's ſaid court here, that the ſaid Benja- 
mn recover againſt the ſaid William five pounds for 
his coſts and charges by him, about his defence, in 


dur faid lord the king now 


ut ud Benjamin have execution thereof, '&c. EN | 
b At which day, before our lord the * Weſt · Ou roplica- 
nat | minſter, came the parties aforeſaid, - by their attor- on of mu 
nit 


2 court 


nies aforefaid, and the ſheriff did not return the ſaid 
as before, let a jury thereupon come before our lord 
1 EE . by whoni, &e. 7 
and who neither, &c; becauſe as well; &c. the ſame 


Weſtminſter, came the parties aforeſaid in the plea 
aforeſaid, and the ſheriff did riot return the ſaid writ, 
nor did he do any thing -thereon ; b e the 


ordered by the court of our ſaid lord king here, that... _. 


ſaid Benjamin there, &c. at which day, before 
our ſaid lord the king at Weſtminſter, comes 
not, but makes default, nor hath he entered 
conſidered by the court here, that the ſaid William 
his pledges to proſecute. be amerced, and that the 


this behalf ſuſtained, * by the ſaid court of 

] re, to the ſaid Bznja- © 
1 by his afſent, according to the form of the ſta- 
in ſuch caſe made and provided; and that the 


3 


At which day; before our lord the king at/Weſt- Juqgment | 
minſter, came the parties -aforeſaid; by their attor- Er: 

; F ms fad 
writ, nor did he do any thing thereon ; therefore, 


oY 


pics aforeſaid, and the ſaid Benjamin hath not here Ro 


2 


w A > 


* * 


that the 


_ the proceedings are entere 


7 


4 * 
8 % 4 
* (4 &' 3 * * 2, s 5 * 4 
. ö LY 1 N \ 
i : % 


in his plea. aforeſaid alledged, but makes default of 
producin the : ſaid record: therefore it is conſide ed 
7 id William ought. to recover his damages 
by reaſon of the premiſes, but becauſe it is unknown 
to the court of our ſaid; lord the king now here, 
what damages the Aid William hath ſuſtained, the 
ſheriff is commanded, &c. (award of enquiry.) 


yp Entry of retraxi t after | pleas. and confeſſion. . x 


The defendant's attorney muſt go before the ma- 


ſter, and conſent, to the plea being withdrawn, all 


+ & 


15 


the iſſue, it then proceeds 


At which day, before our lord the Ling at Weſt- 


minſter, come the parties aforeſaid, by their attor- 


_ nies aforeſaid, and thereupon the ſaid Benjamin, by 
his ſaid attorney, relinquiſhing his ſaid averment by 


him in pleading alledged, ſaith, that he cannot deny 
the ſaid action of the ſaid William, not but that he 
did undertake and promiſe, in manner and form, as 


the ſaid Miiliam bath above complained againſt him, 


for which he the ſaid William ought to recover his 


\ damages, by occaſion of the premiſes; but becauſe 


it is unknown what damages the ſaid William hath 
ſuſtained, the ſheriff is commanded, &c, (award of 
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O the defendant's not pleading according to.the. 


rules of the court, or nat defending the action, 


the plaintiff may ſign judgment. 


In an action for damages this judgment is only 
interlocutory, becauſe ſuch damages muſt be aſccr- 


tained by a jury; but in debt, judgment by default 
or.confeſhon, or on demurrer, is final, as admitting N 


de previſe demand in the declaration. 
e F Manna 


court the record of the ſaid judgment by him abore 


on the roll, to the end of 


„ ies I ST RULE bY, BL 2 
Aanner of figning judgment by defauit. 


Firſt is entered upon the roll warrants of attorney 
for the plaintiff and defendant, and a memorandum 
of the term in which the declaration was deliyered or 
filed, then on a treble penny ſtamped papef is en- 
tered the memorandum only, which is taken to tlie 
clerk of the judgments in the king's bench office, 
who will ſign the ſame, and mark the roll and judg- 
ment paper, paying him the four pence per ſheet, 
and eight pence filing the warrants of attorney; if 
the action be in debt, the judgment is to be entered 
on a double half crown ſtamp; the entry on the roll 
is as before, and in this caſe the coſts may be taxed 
with the eee, arenas immediately: 
An interlocutory judgment, although regular! 
ſigned, may be — Fins to let in the Hy aerial 
to try the merits of the eaſe; but it is always on 
payment of coſts, and the merits muſt appear unto 
the court upon affidavit. Str. 823. 1242. 1 Bur. 568. 
A writ of inquiry was ſet afide, and the defendant 
let in to plead a fair plea on payment of coſts; Salt. 
518. C Mos, 191. but as the rule is conditional, the 
coſts muſt be immediately paid. * Srl tic A 
II the, plaintiff ſigus an. interlocutory Judgment ir. 
regula 8 will ſet it aſide upon am affidavit 
of the facts, vrhicli affidavit muſt ſet forth the exact 
Rats of the proceedings ;' or if the parties were upon 
terms of accommodation ſhew the real caſe and the 
advantage taken ; and as the rule is to ſhew cauſe, 
no notice of motion is neceſſaxr. 
If the defendant pleads a plea in abatement, after 
he hag obtained an order for time to plead, the plain 
tiff may demand a plea in chief, bay if none is filed 
or delivered; 'ma fitw-Judgmerdit;: !!! 0) 
It is not neeeſſary to demand a plea afreſh after the 
gefendant hath had a judge's order for time to plead; 
but after it is expired, the plaintiff may fign judg- 
ment, if ao 1:8 13-2 . 4 | 


If defendant pleads a judgment recovered in ano- 
ther court, after having had a judge's order for time 


Qa 2 to 
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"Ms to plead, the plaintiff may fign judgment, as it i 
not ſuch an iſſuable plea as is required by thy 

the terms of the orden. | 
Where there are iſſues in fact, and in law, he 
plaintiff may waive the ues in fact, and take ouʒt 
an inquiry upon the demurrer after the judgment iz 
given by the court; and he has no occaſion to enter 

2 nolle priſegui as to che iſſues in fact, until he enter; 

up his final judgment on inquiry. Str. 522 
But if the plaintiff: will carry the iſſues in fact o 

trial before the demurrer is determined, he ought to 

8 take out a venire, tam to try the iſſue, quam to inquir | 


of the damages upon the demurrer ;' and in that caſe 

the jury is to give contingent» damages. bid. 

But where the plant waves the iſſues in fact, 

and executes his inquiry upon the demurrer, he muſt, 

when be enters final judgment, enter a nonpros u 

the roll as to the iſſue in fact, otherwiſe the defen 

38 . dant may take advantage on/a writ of error. 
* In an action upon the caſe, upon a” promiſſory 
note, the defendant pleaded, by leave of the cou, 
| 2 non 'aſſumpſit, and non afſumpfit | infta'iſex* annos; the 

? T _ plaintiff took iſſue upon the war afſumpfit, and replied 
an original as to the non afſumip/it infra .ſtx annos, and 
thereupon iſſue was joined upon aul Hel record, 

On the laſt iſſue the plaintiff obtained judgment, 

and then proceeded: to execute a writ of inquiry 
without trial of the firſt iſſue. The defendant mo- 

ved to ſet afide the writ of inquiry; and the eoun, 

upon hearing counſel, ordered the wit, and the in- 

> ; 5 ar taken thereon to be ſet aſide. Pri v. 
2 Earl of Iſlay, Barms ua. 
© In' treſpaſs, or aſſault and battery, againſt two, i 

the one confeſſes, and the other pleads to iſſue, the 
practice now is, to iſſue the writ of enquiry; ſo tht 

the ſame jury which tries the iſſue aſſeſſes the dam: 

ges; and in caſe the defendant who pleaded is 2 
qꝗuitted, yet ſhall the plaintiff go on to aſſeſs the th 


p m es againſt the other. Stra. nnr, 
8 But otherwiſe if the plaintiff be nonfuited. 5% 
Soy. // 


Fs on. 1 
N * 
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U 
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againſt him. fimul cum, Oe. who pleads and is found 
guilty by the inqueſt" to damages, and afterwards the 


other comes and pleads, and is found guilty, he ſhall 
inqueſt; for the'tretpaſs which the plainitiff has made 


joint, cannot be ſevered by the jury, if the Jury find 
the treſpaſs to be done by all at one and the ſame 


time; but if the jury find one guilty at one time, 


and the other at another, then ſeveral damages may 
be aſſeſled. | 11 „ EAR | 25 5 4 5 ah 4 5, 
After interlocutory judgment and writ of inquiry 


awarded, the plaintiff became a bankrupt, and after- 


wards the inquiry was executed in his own name, and 
held good, without a /cire facias ſued out by the aſ- 
ſignees | 2 Will. 358. r is IST F 6 #3 3 e 3 
Avwrit of inquiry was executed and coſts taxed 
upon it; but no final judgment entered up. There 


being occaſion to prove the debt in N the 
2a rule 


writ of inquiry could not be found; and was 
made for a ne writ and inquiſition according to the 
ſherift's notes, and that the maſter ſhould indorſe 
the coſts which appeared by the commitment book 


to be taxed. Bean v. Elton, Stra. 10% 


* 


If a writ of inquiry be executed before the chief 


Juſtice, and a witneſs wanted, he may adjourn it over 


muſt be on payment of coſts: 8 7 
If the writ of inquiry be ſet afide for irregularity, 


there muſt be a new writ. Hil. 13 Gee. 1. Cole v. 


Va han. 


Ik the jury miſtake in point of law, or give too 


order a new writ. Str. 425. 12 


* 


{mall damages, the court will, on payment of coſts, 


An inquiry executed on the day of the return is 


good. Lg. Raym. 1449. | 
Notice of executing a writ of inquiry, if the de- 
fendant lives within forty miles of London or Mid- 
dleſex, and the venue be laid in either of thoſe places, 
muſt be given _— days excluſive of the day it is 


delivered; but if the defendant lives above forty. 


miles from London, and the venue is laid there, or 
in Middleſex, then fourteen days notice, excluſive of 


the 


if he pleaſes, to the next ſitting, Str. 813. but it 


0 Fg , 4 14 3 ne > « Hae 1 W . 
It one defendant appear, and the plaintiff declare 


* 


- . % ” 2 


the day, muſt be given; and if the wenue, be laid in 
dhe country, then ten. days excluſive is to be given; 
and Sunday is to be accounted as one, if it be not 
12. Meg. 21. Stat. 14 Geb. 2. c. 17. , 4 | 
Is!ue notice of executing the writ of inquiry is ſub. 
Jett to the fame rules as à notice of trial; and there. · 
fore, in caſe there have been no proceedings for four 
terms, after interlocutory judgment ſigned, a whole 
1 notice of inquiry. mult. be given, which muſt 
be delivered before the efſoign, day, unleſs the cauſe 
, ain6ccg pnnueloal bibv: 
4 In every caſe where the plaintiff ſhall conclude to 
he country, upon the defendant's plea, and ſhall give 
notice [of RN of the iſſue, upon thie paper-book, 
land thereupon. the defendant, to hinder the trial of 
the iſſue, ſhall demur in (aw upon the replication, 
or ples of the plaintiff, and the Pn aall join in 
ſuch demurrer and thereupon ſhall obtain judgment, 


* 
8 1 
* 
„ 


the attorney for the defendant, ſhall. be obliged to 
accept of notice of executing a writ, of inquiry of | 


damages, from the time of notice of trial given upon 
the paper book; but then the plaintiff ought. to give | 

notige of the hour and place of executing the inquiry, 

R. Hil. 8 Geo. bo ⁰'r( Linen 8 l 


1 3 Notice of executing g writ of inquiry. . 

In the king's ned. e ws 12 34 1 3 
MMiilliam White, plaintiff, 

| : Benjamin Black, defendant. 

Take notice that a writ of inquiry of damages in 


will be executed on 

of _—-, inſtant, between the hours of ten and 
twelve of the clock in the afternoon of the ſame day, 
at the . Guildhall. of L: ndon, dated this day of 

Tr! . 0 0 PHT Aon): 
To Mr. C. D. attorney for defendant. 


- 


this cauſe, 


If in Middleſex, and in term time, « at the 
. Guildhall in King's-ſtreet, Weſtminſter, in the 
| | 07 county 


— 


county of Middleſex;“ if in vacation, or in the af- 
ternoon in term, “gat the ſheriff's office in Tock's 
court, Curſitor-ſtreet, Chancery-lane; in the county 
%%% — a Oe 
If in the country, at the houſe of commonly 
called or known by the name or ſign of the iir 
Ide TTT 
ft no attorney appears for the defendant, the no- 
tice is to be directed to him, and leaving the ſame at 
his houſe will be ſufficiennt. . 
If the plaintiff doth not intend executing the in- 
quiry on the day, he may countermand the ſame, by 
giving notice two days excluſive, before the day of 
executing, if in town, and the defendant lives within 
forty miles of London; but if he lives above forty 
miles, then fix days notice of countermand at leaſt 
muſt be given. Stat. 14. G. 2. c. 17. 1 655 
A notice of enquiry may be continued over to 
another day, but not more than once in a term, 
Sir. 1119. and may be continued the day before it is 
executed to any other day, xy. 8 
| Notice of , countermand. 4 © 5 
I do hereby countermand the notice f executing 
the writ of inquiry given you in this cauſe, dated, &c. 


Notice of continuance,  . 


I do hereby continue the notice of executing the 
writ of inquiry given in this cauſe, to tze 
day of, next, when the ſame will be exe- 
cuted between the ſame hours, and at the ſame place, 
dated, &cc. | e 1 
Coſts may be recovered for not executing a writ 
of W the ſame as for not going to trial, Stn. 
George the third, by the grace of God of Gredt 
Britain,” France, and Ireland, king, defender of the 
faith, & c. To the ſheriffs of London, greeting 
Whereas: William IMbite, lately in our court before 
us at Weſtminſter, by bill without our wWIIzo f n= 
Pleaded Benjamin Black, being in the cuſtody of the. 
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marſhai of the Marſhalſea of our lord the now ling 
before the king himſelf: for that whereas (here the, - 
whole declaration. is. ſet forth verbatim) to the ſaid 


: - » 


quiſitioꝶ is had from the 
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William, his damage of fifty pounds, as he faith; and 


fuch proceedings were thereupon had in our ſaid court 


before us, that the ſaid Villiam ought to recover his 


En ages by means of the premiſes, but becauſe it is 


unknown to our court before us, what damages the 
ſaid William hath fuſtained by means of the premiſes, 


therefore-we command you, that by the oath of twelve 


inquire what damages the ſaid. William harh ſuſtained; 
as well by means of the premiſes, as for his coſts and 
charges by him about his ſuit in this behalf expended, 
and make appear to us at Weſtminſter, on _ 
* 5 „ the inquiſition 
which you ſhall 8 take under your feal, and 
the ſeals of thoſe by whoſe oath you fhall take that 
inquifition, and have there then this writ. Wit- 


good and lawful men of your bailjwick you untern 


nefs William earl Mansfield, at Weſtminſter, the 
twenty third day of January, in the twenty - third 


year of our reign. inc 
Stormont and Way; 


This writ is to be engröſſed on a 25. ſtamp parch- 


ment, and only ſealed, paying 74; and is left at the 
ſheriff's office for execution, firſt indorſing on it, the 
day it is to be executed, paying in London 11. 95. 4. 
and 44. for every witneſs, in Mjddleſex 11. 10s. 4 
other countries 1/. 1is. 6d. „„ 
On the day of the return, a rule muſt be given for 
judgment at the clerk of the rules, in this form. 
D e e ee 25% owt ee , 
In the King's Bench. againſt 
Rule for judgmeut on inquiry. 
For which is paid 15. 10d. this expires in four days 


next after given. Sunday (or any holiday on which the 
caurt does not fit) is not reckoned a day, unleſs the rule 


is given on the laſt day ofterm, or after, When the in- 


C. 


Benjamin Black. 


ſheriff, it muſt be m_ 


rr 1 1 


Pay 


# 
—_— * 
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the ſtamp- office, and ſtamped with a double 25. 64. 
the coſts are then to be taxed with the maſter, * 
ing 2s. 6d and the defendant may have a rule to be 
oreſent, if he thinks fit; at the clerk, of the rules pay. 
ing 45. after this plaintiff, may take out execution, if | 
ſerved with no allowance of à Mit of err. 8 


= Subpcena on inquiry. 
George'the third, &c. to (here are to be inſe ted the 


witneſſes names, and there may be four in each writ) 
we command you, and every of you, that ſetting aſide 
all 1 — and excuſes whatfoeyer, 
you, and every one of you, be and appear in your 
proper perſons, before our ſheriff of Middleſex, on 
the day df 9 next, at the ſheri' | $ 'office 
in Took's-court, Caſtle-yard, in the county of Mid- 
dleſex (if in London before the ſheriffs of the : 
city of London, at the Guildhall of the ſaid city; 
if in the county, „before Eq; ſheriff of 
the country ß at the houſe of 
commonly called or known by the name or ſign of 
there to teſtify the truth of all and ſingular thoſe 
things according to the beſt of your information and 
knowledge, which you, of any of you know, in a 
certain cauſe now depending in our court before us, 
between William White, plaintiff, and Benjamin Black, $- 
defendant, of a plea of treſpaſs on the caſe; (or as the . 
nature of the action is) on which our certain writ'of 
inquiry of damages has been ſent by us, out of our 
ſad court, and directed to the ſaid ſheriff, then and 
there in due form of law to be executed before thay, 
fig ſheriff, and this you, nor any of you, ſhall in 
1 wiſe omit, under the penalty of 100. Witneſs 
Miliam earl Mansfield, at Weſtminſter te 
N - W000 :..___ year of our-reign. 

| | tor mont and May. 


bd Rece d parchment, It muſt be ſigned and ſealed; 
Paying ſigning, 15, 8d. 1 1 1 
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Præcipe. | 


© 
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Precti pe. | 


ne to wit; e to neftify. on. * inquiry 
between William White, plaintiff, and Benjamin Black 
defendant, on the part of the ea” | 
A. B. attorney, | 


| ” Subporna tices ng writ fi ig. 
. Mr. 
VV By virtue. of a writ of * to you directed, an 

herewith ſhewn unto — ors are perſonal] 4 to be, 


and appear as the ar county 0 
on 77 FOE | inſtant, at 
ten of the Ea in the Beans of the ſame day a } 


the houſe of in the ſaid county, 
then and there to certify the truth, according to your 
knowledge, upon a writ. of inquiry of damages to be 
then and there executed, in a certain cauſe now de- 
pendin 7 between Wlliom White, plaintiff, and In. 
jamin Black, defendant, in a plea of inthe 
part of the plaintiff, and this you are not to omit un- 
der pain of one hundred pounds, dated the 
day of in the twenty-third year of the reign 
777 our ſovereign lord George the Third, by the gract 
. of God, of Great Britain, . ee and Ireland, king 
| | defender of the faith, and ſo forth, and in the yea 


of our. SH. one e and n pa 0g and guy 


van. 
apt” By the court 
Each mis wa be paid one ſhilling, on being 
ſerved with the /ubporna ticket, and the witneſs ma 
inſiſt upon their reaſonable expences as upon triak. 
A motion to ſet afide judgment, whether fignel 


regularly or irregularly, muſt be made two days be. 
fore the oy. e for executing a writ of en- 


. n 
A writ of! in cannot be executed on a Sunday, th 
as ĩt is within tute. 29 Car. 2. c. 7. and the di 
__ is. bound 5 look into the n. Str | 
* fu 


# C « 1 
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An enquity kxecuted on the return day of the writ, 
is good, Lord Raym. 1449. F „„ 
Damages were given for more on the writ of in- 
quiry, than laid in the declaration, and on error, 
the judgment was reverſed. Baker and Bock, Lord 
Raym. 1382. E 
A note of hand muſt be proved ôn a writ of in⸗ 
quiry, although declared upon in the action. Snouden 
and Thomas, Hi l. 11 Geo. C. B. 2 Black, 748. 95 
Intereſt is due and may be aſcertained on executirig 
a writ of inquiry, upon all liquidated ſunis, from the 
inſtant, the principal becomes due, as bills ofexchange; 
notes payable on a certain day, notes on demand 
after demand made, money lerit, and account ſtated. 
2 Black. Rep. 761. Barnes 268. BE 
But not upon goods ſold and delivered, they bes 
ing uſually ſold upon credit; of three or ſix months, 
or an indefinite time; nor is the ſum liquidated until 
the jury ſend the value. ' 1 
If the writ of inquiry is not executed accordiug to 
notice, the defendant thall have coſts. A 


1 4 
22 8 2 


Chap. XXVI. 
0 Execution. | . 
F the judgment of the coutt be not ſuſpended or 

reverſed, the ſuit is decided, and the next ſtep is 

the execution of that judgment. . 
This is done by a writ to the ſheriff, iſſuing from 

the court in which judgment was given, and granted 

at the requeſt of the party who hath obtained ſuch 


judgment, to give him that ſatisfaction, to which he 
ny appeareth by the deciſion of the law. to be enti- 


o 


—CJ 


* 


There are three ſorts of executions at preſent gene- 


nlly in. us in perſonal actions, of either of Which 
the plaintiff hath his election, but he cannot purſue 
different ſorts of execution at the ſame time. 

Theſe executions are a. capias ad ſatisfaciendum, a 


feri facias, and an elegit. 


” w . A 1 
„ ee by 
Ot 'Exetutton 
— 0 
. . 1 > \ 


A cafias ad ſatigſaclen lum is à writ directed to the 
ſheriff, commanding him to apprehend the defen. 
dant, and that lie have him at Meſtminſter, on a day | 

therein named, to make the ſatisfaction which hath 
been awarded; which, if he doth not then do, he 
muſt remain in cuſtody until he doth. This writ, 
"and all other executory proceſs, may be ſued out for 
coſts againſt a plaintiff, as well as againſt a defendant, 
when . is had againſt him. 

This writ, at c 
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t, at common law, lay only in treſpaſſe 


Joe 


'vi.et armis, wherein the capias ad reſpondendum was the ,| 
immediate proceſs upon the original writ. But the 


4 — Fs 


capias ad MPs um being given by ſeveral ſtat- 
"utes, as the'meſne proceſs upon the original writ in 
other perſonal actions, the capias ad ſatisfariendum hath 
become in executory proceſs in thoſe alſo; the rule 
being, that here à apzas li: s in proceſs before jud. 
ment, it will alſo lie in execution upon the judgment 


SS eee ne 
24,5 * Iz „ , „ _— 
: * eee Ne * 
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charged from a capias becauſe he was of ſuch an l. 
vanced age quod perem impriſonamenti ſubire non poi 
1 Inſt. 289. an inſtarice Prong? mod that impriſon- 
ment for debt was then in the diſcretion of the court, 
not in that of the oppoſite party; and-ſcems phinf 
to point out in the recovery of the ute of ſuch tifcre 
tion, an eaſy mode of regulating the cuſtom of in- 
4 . 4 EST ] tia, 13 1 1 191 . f 
- priſonment for debt, ſo as to retain the good efeh BW 
ind temedy the many evil ones of that practice 
Ihe writ of ates ad ſatifaciendum is an execy- 
Cf. a , , STIR CT OGG, 
tion of the higheſt nature, and wien the writ ü 
2141 120 1 IS: WET $395 vi 35 We) | 
once executed, no other proceſs can be fued on 


. e ed 
2 ; 8. 


the goods or land; but by 21 J. 1. 6. 2 

| ETSY 8 pee in execut on upon this unt 
plaintff may fue gut a tiew execution” againſt hu 

ande, goods, or chattels. e. 
The ers: {ot is ſo called from containing tl 
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Ot exetutien. 


the defendant the ſum recovered. This writ lies 


againſt 
admini 


h 


rivi eged perſons, and againſt executors and 
rators, with regard to the goods of the de- 


ceaſed. The ſheriff may not break open any outer 
doors to execute either the capias ad ſati fac endum, 
or the fieri facias, 5 Rep. 92. but if he enter peace- 
ably, may break open any inner door in order to take 
the goods. If part only of the debt be levied upon a 


feri facias, a capias ad 
the remainder. - 5 
The eegit is a ju 


fatisfaciendum may iſſue for 


dicial writ given by the ſtatute 


Heft. 2. 13 Ed. 1. c. 18. either upon a judgment for 
debt or damages, or forfeiture of a recoguizance 
taken in the king's court; by this writ the defen- 
dant's goods and chattels are not ſold, but only ap- 
praiſed and delivered to the plaintiff at ſuch ap- 
praiſement; and if not ſufficient to ſatisfy the debt 
or damages, then one-half of his ' freehold lands 
which he had at the time of the judgment. * 
395: whether held in his own name, or in truſt for 


im, Stat. 29 Car. 2. c. 


3. are to be delivered to the 


plaintiff to hold till the demand is fatisfied out of the 
rents and profits, or the defendant's intereſt expired. 


Abr. 


3 land cannot be taken 
„ 
This execution 1 


by elegit. Roll. 


s of ſuch an high nature, that 


after it the body of the defendant cannot be ta- 


ken; but if execution be had onl 
becauſe there are no lands, and ſuc 
ſufficient to 
endum may i 
than a ſieri facias. 

The writ of levari facias wh 


of the goods 
-goods are not 
ay the debt, then a capras ad ſatisfaci- 
ue, as ſuch elegit is no more in effect 


ich commands tlie 


ſheriff to levy the debt upon the lands and goods, of 


the defendant, whereby he may ſeize all 
and receive the rents and profits of his 


goods, 
8 until 


ſatisfaction be made, Finch 471. is now in little uſe 
as the remedy by glegit, which takes poſſeſſion of the 
lands themſelves, is much more effectual. But when 


the ſheriff, u 
the party is a beneficed clerk, not 


a common execution returns that 


having any lay fee, 


2 writ goes to the biſhop of the dioceſe in the nature 
of a lewari, or fieri facias. Regiſtr. orig. 300, Judic. 
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elgiafticis, which are not to be touched by lay hands, 


ndnd thereupon the biſhop iſſues a ſequeſtration of the 
profits of the benefice, directed to the churthwardeng 
do collect the ſame; and pay them over to the plain- 
tiff, until the full ſum be raiſed, 2 Burn Eccl. Lau, 


20. | : | 4 8 
„ the ſtatute of frauds, 29 Car. 2. e. 3. 1 
judgment ſhall not bind the lands in the hands ofa 
bona fide purchaſer, but from the day of figning the 
ſame, which the ſtatute directs to be punctually en- 
tered upon the record; nor ſhall the writ of execu- 
tion bind the goods in the hands of a ſtranger or pur- 
chaſer, but from the actual delivery to the ſheriff or 
other officer, who is to indorſe thereon the time of 
his receiving the ſame: Stn. 257. 1 
All theſe writs which are ingroſſed on a 28. 64, 


ſtamped parchment, muſt be ſued out within. 


a year and a day after the judgment 1s entered, 
otherwiſe the court, prima facie, concludes that the 


judgment is ſatisfied, but it will grant a writ of ſcir: 


facias in purſuance of the ſtatute. YYe/im. 2. 13 Ed, 
I. c. 45. for the defendant to ſhew cauſe why the judg- 
ment ithould not be revived, and execution iſſue, or 
the plaintiff may bring an action of debt upon the 
judgment, which was tlie only method of revival at 

common law. Co. Lit. 290. $6 0 22 — 


Capins ad ſatisfaciendum in debt. 


| George the third, b the grace of God of Gret- 
Britain, France, and Ireland, king, defender of the 


faith, and ſo forth, to the ſheriff of Middleſer, 
greeting: We command you, that you take Benja. 


min Black, if he may be found in your bailiwick, and 

him ſafely keep ſo that you may have his body be- 

inder, „ . 
co ſatisfy William Whit 


of one hundred pounds debt, which the ſaid William 


lately in our court before us, recovered againſt him, 


as alſo fixty three ſhillings, which were adjudged to 
the ſaid William, in our ſaid court before us for 1 
_ - damages, which he ſuſtained, as well by means 95 


charges, by him about his fuit in that behalf, ex- 
pended, whereof the ſaid Benjamin is convicted, as 


appears to us of record; and have you there then 
this writ. Witneſs VNiilliam earl Mansfield, at Weſt⸗ 


year of our reign, „ 


The attorney's name muſt he indorſed on the writ, 


and the levy- money one hundred and three pounds, 
three ſhillings, bell 

h oranges nn 5 1 

In debt the money due to the plaintiff, with tho 


expences of the levy, poundage, and officers fees, 


are levied as being taken out of the penalty. 


In caſe, the damages and cofts of the ſuit only are 


do be leried. Et de ah Loy ens 
If the capias a ſatisfaciendum iſſue after 4 ſcire 
facias after the words as appears of record,” is 


added, and whereof in our ſame court before us, it 


is conſidered, that the ſaid William have his execu- 


tion againſt the ſaid Benjamin of the debt and da- 


mages aforeſaid, as likewiſe appears to us of record; 
and have there then this writ. Witneſs, '&c. 
If the action is by original, it muſt be returnable 


on a general return- day, whereſoever we ſhall then 


be in England,” as for inſtance, © on the morrow 
of ASSURE TE | e 


'Capias ad ſatisfaciengum in caſe. 


George the third, by the grace of God of Great- 
Britain, France and Ireland, king, defender of the 
faith, and ſo forth, to the ſheriff of \iddleſex greet- 
ing: We command you, that you take Benjamin 
Black, if he may be found in your bailiwick, and 
him ſafely keep, ſo that you may have his body be- 
fore us af Weſtminſter, © © © 


the detaining the ſaid debt, as for his coſts and 


des poundage, officers fees, and 


to ſatisfy /Yilliam Phite one 


hundred pounds, which the faid William, lately in 
our court before us at Weſtminſter recovered againſt 


the ſaid Benjamin, for his damages, which he ſuſ- 
NE | | tained 


/ 


319 


Of Executio 


tained, as well by means of the not performing cer - 

. tain promiſes and undertakings. lately made by he 
ſaid Benjamin to the ſaid William, as for his co: 
and 0 by him, about his ſuit in that behalf 


expended, whereof the ſaid Milliam is convicted, ax 
appears to us of record; and have there then this 

writ. Witneſs, &c. J Toi He Boe 
J d and Of or” 


f 5 15 5 i * 


The coſts taxed are to 
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ground the  ze/tatum. 
out in the firſt inſtance. 


1, Teftatum capias ad ſatisfaciendum. 


.._ George the Third, by the grace of God of 
Great, Britain, France, aid. Ireland, king, defends 
of the faith, &c. to the ſherifs of London greeting: 
We command you, that you take Benjamin Black if 
he may be found in your bailwick, and ge. 


% 
F * 


r og ee en Conor eo” 51, 


„ 


f * ; 4 


A bead es 


keep; ſo that you hy 7 7 have his doty dives us, at 5 
Weſtminſter, Gay 0 to 
fatisfy Mil iam White, one hundred pounds, which 0 
the ſaid William lately in our court us recover- 
ed againſt the ſaid Benjamin, for his damages which 
he ſaſtained, as well by means of not performing cer- 
tain romiſes and undertakings, lately made by the 
ſaid Benjamin'to the ſaid IM illiam, as for his cofts and 
re by him about his ſuit in that behalf e nds 
Tape the ſaid Benjamin is convi as 
ug of record: And ph nation our 
eriff of Middleſex, hath made a return to us at 
2 certain day now paſt, that tlie ſaid" Benjamin was 
not found in his bailiwick, and thereupon on the 
behalf of the ſaid Villiam, it is ſufficiently atteſt 
ed in our court before us, that the ſaid Benjamin doth © . 
| lurk, and ſecrete himſelf in your uy; and have 
there then this wen Witneſs, dc. 4 


5 Stormont and Ways. 


To bah us, and lien White, who foee as well In 5 . 
for us as himſelf, in this behalf, five hundred po 

debt, which the ſaid L illiam who ſuss en 180 Incly | 

in our court before us, at Weſtminfter, by bill, with 

out our writ, and by the judgment of the ſame court, 

recovered againſt the ſaid Benjamin, that is to fay, 
one moiety thereof, to wit, the fam of two Bande a | 
and fifty pounds, tothe aforeſaid Malliam, who profe- | 
Cutes as — to his own proper uſe, and ="; | | 
other moiety thereof to our own proper uſe, accord- | 
ing to the form of the ſtatute i l ; cafe made an 

provided, whereof the faid Benjamin is — rig 


N . 


bo 7 . nd | 5 "© 
To. fati Benjamin 2 Siren poi 8 For the de- 
wavy the 25 Benjamin —— to the form of the denden Ms 


in that caſe made TY in our court F 
defore us, for his expences ofts, in a certain ac - 
tion of (as the-aftion I) is): againſt the ſaid Benjanrin at 
the ſuit A hid Flom fo for time the ſaid "Willits 


. e 


| 


. bath not e bis Gia aGion 5: and har you 

- +, then this writ. Ong eſs, &. 
| oa and Wa, 
| For an ad- To make cariefagion to Willi am White, gentleman, 

1 | adniniftrator of all and fingular the goods and chat. | 

tels, rights and credits, which lately were of and be. 

Fo longing to John White, eſquire, deceaſed, who died in- 

te ſtate for one hundred pounds debt, and alſo fifteen | 
>unds, (the coſts allowed) for his damages which | 
be lauckeineld, as well by occaſion of the detaining the | 
laid debt, as for his expences and coſts; laid out by 
5 3 in roſecuting the ſaid ſuit, and {whereof the , 
; enjamin'is convicted, as appears to us 1 
l and have thers when this writ.. Witneſs, &. 
Stormunt and Wa. 


| There needs: not Boer days between the tee and 
return of any capias ad fn dre mes except. in 
bail” or in an outlawry. 


„ Of the geri 8 5 
e he feri facias iſſues only into the county where | 
0 ne venue is laid. If the goods be in another coun- 
ftp, a teftatum fieri facias muſt be made out. 
If the fieri facias is ſued out in term time; it muſt 
bear ige the firſt day of the term (although the judg- 
ment is not ſigned till four days after); if out of term, 
the laſt day o ee ng term, and ſeven doe be. 
tween the teſie and return are ſufficient. 
The feri facias may be ſued out. [againſt peers: u 
well as others, and! all the money is not levied, the 
writ. mult be returned before a ſecond execution can 
be made out, becauſe the ſecond is grounded upon 
R Salt. 318. 
7 eue cy acias being executed 1 a fir 
Ps, at ſuit, of another aſterwards, ſhall 
good, and be preferred. Milf. 44. 
The ſheriff that began the execution ſhall end it, 
*though-he'i is gut of his office,” Salt. 323 And miſ 
ell goods, * — 2 xthout 2 vends | 
Tini eabonag 
iche ſheriff return, that he has levied the f 
and Gay they, remain in bis hands for want of by 
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ers, and continues in office, a venditioni expoxas iſſues 
to make. ſale thereof, by which he is compelled 
to make ſale; but if he does not, a diftringas, di- 


before he makes ſale, then a diſtringas, directed to the 
new ſheriff muſt be ſued out to compel the old ſheriff 


th aus of the goods.” 2 Mad. 295, ding on, 
On a eri furcias, upon a judgment againſt one 
partner, the jeriff may take 4 goods of both, 'and 


other, Comb. 2175 


Med. Ca. L. Eg. 235. Salk. 322. 6 Mod. 290. 


of an execution, without deduction, and the ſheriff 
muſt take care of him, 8 Ann. c. 14. But a ground 
landlord cannot come in for a year's rent on an exe- 
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tends to the immediate landlord. Str. 7897. 
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George the Third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the 
faith, Kc. To the ſheriffs of Middleſex, greetihg : / 
We command you that, of the goods and chattels bf 


Nu made fifty pounds, which M illiam I pite, lately in ou 
. court before us at Weſtminſter, recovered againſt the 
a laid Benjamin for his damages which. he ſuſtained, as 
well by means of the not performing certain promiſes 
* and undertakings lately made by the ſaid Benjamin to 
. the ſaid Wilkam, as for his pity and charges by him 
about his ſuit in this behalf expended, whereof the 
lit laid Benjamin is convicted, as pears to us of record ; - 
way 1. ee money before us at Weſtmin · 
, of Bed / 1Beg 1. 
= ss render to the ſaid. JF illiam for his damages afore- 
oh d, and that you have there then this writ. Witneſs, 
wy CCC 


rected to the coroner, muſt be ſued out, to diſtrain the 
ſheriff for that pu If the ſheriff is out of office 


to ſell; or the party may move for iſſues againſt him 


The fer: facias does not e by the plaintiff's - 19 5 
death, but the ſheriff muſt go on to execute his writ. 


A landlord is intituled to a year's rent in the caſe 


cution againſt an under leſſee, for the ſtatute only ex» 


Benjamin Black in your bailiwick, you cauſe to be 


* 


u; earl Mansfield, at © Wetminſter the 
4 . the” * 7 of our "ho . 
5 FOR Grey and Wo 


Tien facias is dibe. 1 1 Abr 

Send * Third, by the grace of God, of "i | 
Britain, France, and Ireland, king, defender of the 
faith, &c. To the ſheriff of Middleſex, greeting; 
We command you, that you cauſe to be made of the 
goods and chattels of Benjamin Black fifty pounds, 


which William Mhite lately in our court before us at 


Weſtminſter, recovered againſt him for a debt, and 
alſo fixty-three ſhillings, which were awarded to the 
ſaid Wilizam in our fame court before us, for his da- 

mages which he ſuſtained, as well by occaſion of the 


 detaining the faid. debt, as for his expences and coſts, 


laid out by him, about his ſuit in that behalf, where 
of the ſaid Benjamin is convicted, as appears to us of 


record; and have you the faid monies before us at | 


Weſtminſter, Dm 
to render to the faid William "is his debt and tans. | 
ges aforeſaid ; and have there then this writ, Wit- 
neſs William earl Mansfield, at Weltminder, te 
6575 RS in che ear of our rei 75 
aka mont and 


eee, 


of Atari „and whereof it is confidered in 


our — 79 us, that the faid William have 


| his exeention againſt the faid Benjamin, for the debt 


and damages aforeſaid, as alſo a ars to us of record. 
In aſſault, for his damages * reaſon of a certain 


| treſpaſs and aſſault, lately ms hr by the ſaid Bm 


8 ur on the ſaid William as alſo for his coſts, Kc.“ 


„ 


In covenant, for his damages which he ſuſtain · 
od, 2 well by reaſon of the breach of certain coven- 
made between the ſaid Benjamin and the 
faid — n as alſo for bis expences and coſts, &c.” 
In ejectment, for his dam ng which he fuſtan- 


Li by e 
ATW 1 
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certain treſpaſſes und eje8tments) committed againſt = 
the faid Milliam by tlie faid Benjamin at in 
your county. fs Haq vie brig night {ults 22d 
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eſtatum fieri facias in caſe. 


George the Third, by the grace of God, of Great - 
N and NA, ag, ae of the 
faith, and ſo forty desde ſheriffs of London, greet- 
ing: We comman 7 that of the goods and 

of Benjamin; Black, which. are in your baili- 
wick, you cauſe to be made fifty pounds, which 
Willem White, lately in our court before us at Weſt- 
minſter recovered againſt the ſaid Benjamin for his 
damages which he ſuſtained, as well by reaſon of the 
not performing certain promiſes and undertakings 
lately made by the ſaid Benjamin to the ſaid William, 
as for his coſts and charges, by him about his ſuit 
in that behalf expended,. whereof the ſaid Benjamin 
is convicted, as appears to us of record, and have 
that money before us at Weſtminſtest, on:,.. 
to render to the ſaid Milſam for his damages afore- 
faid; and . our ſheriff. of. Middlcſes, at a — 
certain day now paſt, returned to us, that the ſaid 


Benjamin had not any goods or chattels in his baili- 
wick, whereof he could cauſe to be levied the da- 
mages aforeſaid, or any part thereof; whereas it is 
teſtified in our ſame court before us, that the ſaĩd 
Benjamin hath ſufficient goods and chattels in your 
bailiwick, whereof, you may cauſe to be levied the 
damages aforeſaid, and every par thereof; and have 
there then this writ. Witnels, ck. 


N 


George the Third, &c. To the ſheriff of M iddle- 1n debt. 

ſex, greeting, &c. (to the end of the fi. fa.) and. 

whereupon our ſheriffs of London, at a certain day 

now pail, returned to us, that the ſaid Benjamin had 

not any goods or chattels in their bailiwick, whereof 

they could cauſe to be levied the debt and damages | s 
aforeſaid, or any part thereof; whereas it is teſtified | 

in our ſame court before us, that the ſaid whe 


Ertrutton 
huath ſuſſicient goods and chattels in your bailiwick, | 
; FREIE yo may cauſe to he-levied the debt and da- 
mages aforeſaid, and every 2 thereof; and have 
you there then this writ. Witneſs, &c. 
| POO OE OH ne GNe and q, 
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George the third, &c; To the ſheriff of Middleſer, 
greeting: We command you, that you omit not, by 
reaſon of any liberty in your bailiwick, but that yoy 
enter the ſame, and cauſe to be levied of the goods 
and chattels of Benjamin Black in your bailiwick, xt. 


Fleri Facias for the reſidue in debt. 
mandef you. (tothe end of the aſt f. fa.) "and you 
at that day returned to us, that by virtue of that writ 
t yon directed, — had cauſed do be made of the 
goods and chattels of the fajd Benjamin the ſum of 
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22 d 
twenty pounds, part of the ale damages in the 


ſaid writ mentioned, which money you had ready at 

the day and place in the ſaid writ mentioned, as by 

the ſaid writ you was commanded ; and that the 

ſaĩd Benjamin had not any other goods or chattels in 

your bailtwick, whereof you could cauſe to be levied 
the refidue of the ſaid debt and damages, or any pat 

thereof; therefore we command you, that you cauſe 

to be levied of the goods and chattels of the ſaid Ba- 

Jemin in your bailwick, thirty-three pounds, thret 

ſhillings, refidue of the ſaid ſam of fifty-three pounds 

and three ſhillings, which the ſaid Milliam recover- 

ed againſt him in our court before us, at Weſtmin- 
ſter, for his ſaid debt and damages, and that you | 

have that money before us at Weſtminſter, on 

oe poets 20 9 Eoaler to-the fi 

: William for the reſidue of his faid debt and damages, 

Ad have you there then this writ, Witneſs, &c. 

VV ++ ©», Stormont and ia 
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| | | . ri T1966 
George, &c.. | To; the reverend father in God 
Thomas, by divine Providence, lord biſhop. of Dur- 
ham, greeting: We command you, that by our writ 
under the ſeal of your biſhoprick, duly to be made, 
and to the ſheriff of the county of Durham to be 
directed, you command him, that of the goods and 
chattles of Benjamin Black, in his bailiwick, he cauſe 
to be made, as well a certain debt of one hundred 
unds, which Villiam M dite, lately in our court 
fore us at Weſtminſter recovered. againſt him, as 
alſo ſixty- three ſhillings, which were awarded to the 
| faid William in our ſaid court, for his damages which 
he hath ſuſtained by reaſon. of the detaining the ſaid 
debt, as for his coſts and charges by him laid out in 
that behalf, whereof the ſaid Benjamin is convicted, 
as appears to us of record; and have you the ſaid 
monies before us at Weſtminſter, on 
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- 7 4 f 
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353 
deo render to the ſaid i liam for 
bis debt and 11 aforeſaid ; and whereupon our 
ſhetiff of Middleſex, at a certain day, now paſt, rex 
turned to us that the ſaid Benjamin had not-any goods 
or chattels in his bailiwick, whereof he could cauſe 
to be levied the debt and damages aforeſaid, or any 
part therefore; whereas it is teſtified in our fame 
court before us, that the ſame Benjamin bath ſufficient 
goods and chattels in your county, whereof the ſne- 
riff of your ſaid county may cauſe to be levied the 


| debt and 3 es aforeſaid, and every part thereof; „ 
| and have you there then this writ. | Witneſs, c. 


Vit to the biſhop in the nature of a levari facias, or 
| - fieri facias, de bonis eceleſiaſticis. 


| WH George, Se, Te the right reverend father in 
g God Thomas, by divine Providence, lord biſhop of 


Lincoln, greeting: We command you, thiat of the 
eccleliaſtical n of Benjamin Black, in your dioceſe, 
you cauſe to be levied one hundred pounds for 2 
debt which J/7liam bite lately in our court before _ 
3s recovered againſt the ſaid Benjamin, - * alſo 
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- fixty-three ſhillings; which in our ſame court befor 
us were adjudged to the ſaid William for his damages 
- which he fultaihed; as well by detaining his fad 
debt as for his expences and coſts laid out by him 
above his ſuit in this behalf, whereof the ſaid Pena. 
min is convided, as appears to us of record; nd 
have you that money before us at Weſtminſter, on | 
J)J)JCCͤã ð M VU!!! Dy 0 en os LE Re . to rendet ö 
to the ſaid William for his debt and damages afore- | 
. faid, and whereupon our ſheriff of Middleſex retun- 
ed to us at Weſtminſter, on (the day of the return of 
find fucias which hath been ſued out); that the (aid 
Benjamin had not any goods: or chattels' in his baili- 
wick, whereof he could' exuſe'the debt and da 
' aforeſaid, or any part thereof to be levied; and that 
the ſaid- Benjamin is a beneficed clerk, to wit, reddot 
of the-pariſh and pariſn church of V. in the county 
of F. in the diveeſe of Lineoin; and have you there 
at the ſame time this writ.” Witneſs, Kc. 
Thie Wiit is ſealed only, and ſent to the regiſter - 
ofthe dioceſe,'who will make out a ſequeſtration, the 
plaintiff firſt giving ſecurity by bond to the biſhop. 


"RIA „ hs 1 | 
Wo Tieri facias againſt an adninifirater. EIT 
© George the Third, &c. To the theriffs of London, 


greeting: We command you, that'of the goods and 
chattels which were of John Black, at the time of his 
death in the hands of Benjamin Black, adminiſtrator 
of all and \fingular the goods and chattels, rights and 
credits, which were of the faid John at the time of 
his death, who died inteſtate, to be adminiſtred in 
your bailiwick, you cauſe to, be levied forty pounds 
debt which William White lately, in our court before 
us, recovered againſt the ſaid Benjamin, adminiſtra - 
tor as aforeſaid, and alſo fixteen pounds, which were 
adjudged to the- ſaid William for his damages which | 
he had ſuſtained, as well by means of detaining the 
aid debt, as for his coſts and charges by him about 
his ſuit in that behalf laid out, whereof the ſaid pot 
amis is convicted as appears to us of record; = 
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Ot Execution. 
have you that money before us at Weſtminſter, on 
„ render 
o the ſaid William for his debt BY damages afore- 
ſaid; and have you 1 there then this writ. Witneſs, 
be, anainſt an executor, * Executor of the laſt will 
and teſtament of, &c. deceaſed. PP 


Fieri facias again an admini W an who conf er the 
ale... 


6 &c. We command you, chat of the goods 
and chattels which were of John: Black, at the time 
f his death, in the hands o Benjamin Black, admi- 

niſtrator of all and fingular the goods and chattels, 


rights and credits, which were of the ſaid Jobn, de- 


eaſed, at the time of his death, who died inteſtate, 
o be adminiſtred in your bailiwick, you cauſe to be 
made ahn par ounds which to: William White, lately in 
dur court before us at Weſtminſter, were adjudged 
for his damages-which he had ſuſtained, as well by 
reaſon of the non-performance of certain promiſes 
and undertakings, made by the ſaid John in his 
life-time, to the ſaid William as for his cofts and 
harges by him about his ſuit in that behalf expen- 
ded, if he hath ſo much in his hands, and if he hath 
ot ſo much thereof in his hands, then that you 
aſe to be made fix pounds, being the coſts and 
harges of the ſaid William, and parcel of the da- 
mages aforeſaid, ' of the proper goods and chattels/of 
the faid Benjamin, adminiſtrator as aforeſaid, and that 
you have hi vg ene before us at Weſtminſter, 'on 

do render 

to the ſai Wi; lam for his m es aforeſaid, and 
have there then this writ. + damage &S -+%\ 

If an executor or adminiſtrator conifelles the ation 
de is liable to coſts, alter not. 1 


Pieri keis: for feline $ 650. 


| That you cauſe to be made fourteen pounds, ten 
28, of the FRO and chattels of diam White, 


Tt | i in 


3325 


| +a # 6 99 2 
St Exetution. 
f TW | / * 7 6: | 8 TH 
itt Fotir biiliwick, which were awarded to Benjum: 

Black, in our court before us, according to the form 
of the Ratats in ich cafe made and provided, for hy , 

coſts and charges by him expended, in and about 

his defence in a certain action on the caſe on pro. 

miſes (6r as the aQi61r is) at the ſuit of the ſaid /. 
liam, and have you that money before us at Weſt. | 

minſter, cc. | | 

TFieri facias for co/ts on a nonſuit. 
You cauſe to be made of the goods and chattels in 
your baitiwick of William M bite, fifteen pounds, 
which were awarded to Benjamin Black, in our court 
befote us, according to the form of the ſtatute in 
ſuch-eaſe' made and provided, for his expences and 
colts laid out by him in a certain action * the ac- 
tion is) againſt the ſaid Benjamin at tae ſuit of the 
ſaid Willlam, and wherein the faid Malliam became 
and was nonſuited; and have you that money, &c. 
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8 Fieri facias for rafts ai in caſe of 4 nonfuit. 
- Becauſe he hath not further proſecuted his ſaid 2c · 
tion againſt the ſaid Benjamin, and have you there, 
DF Et 44 4 os a 1 S . ; : 
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iu e venditlonvexponas. | 


George the Third, Kc. To the ſheriff of Mid- 
deter, | Saen nf Mhereas we lately commanded 
Jou, chat you ſhould cauſe to be levied of the goods 
aug chattels of Benjamin Black, fifty pounds which 
Millan White lately in our court before us at Wel. 

| 58 ber, recovered againſt him for a debt, and allo 
hxty-three, thillings,; which, &c. (as in the writ af 
Feri facias) and you at that, day returned. to us 1 
Weſtminſter that Jou had levied of the goods and 
hattels of the faid Benjamin, to the yalue of tht 
debt and damages aforeſaid, which ſaid goods and 
chattels remained in your hands for want of buyers; 
therefore we being Frets that the faid William be 
ſatisfied for his aid debt and damages, command you 
that you ſell, or cauſe to be fold, the ſaid goods 
and chattels, and every part thereof, for the 
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price 
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and bounds. Cart 


| ice that can be got for the ſame, and at: leaſt for 
= debt and damages aforeſaid, fo that you have 


that money ariſing from ſuch ſale before us at Weſt- 


* . 


to render to the ſaid plaintiff for his debt and dama - 


ges aforeſaid ; and have there then this writ. - Wit- 
nels, &c. BLN , | 8 
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If the lands are extended upon an clegit, 
but if he levies on the nn upon the egit, and the 


ſheriff returns nibi! as to che land, a ca. /a. may iſſue 
for the reſidue againſt the defendant; for the election 


cannot be compleat, unleſs the plaintiff has ſome 
benefit from the land. Str. 22565. 


Upon an elegit the ſheriff is to e e jury (but 


no notice thereof is given to the other fide) who are 
to make inquiry of all the "repre chattels of the 
debtor,” and to appraiſe the fame, and alſo to inquire 
as to his lands and tenements ; and upon ſuch inqui- 
ſition, the ſheriff is to deliver all the goods and chat- 
tels (except the beaſts of the plough) and a moiety 
of the lands to the patty, and muſt return his writ in 
order to record ſuch inquſition, into that court, out of 
which the elegrr iſſued. 2 Inff, 396. Co. 7. a. 5. &c, 
When the jury have found < 


the land, the ſheriff, and not the jury, is to ſer out 


and deliver a ones thereof to the plaintiff by metes 
Fine HIRE 


The ſheriff ſigns the quiftion delivered out, aud 


not the jury; but the jury ſign their verdict, which 


the ſheriff keeps in his poſſeſſion. The ſheriff does 
not put the plaintiff in poſſeſſion, therefore, in order 
to recover, he muſt bring an ejectment. 2 


oer Elegit. / 
George the Third, Kc. Tos the ſheriff of Middle- 


lex, greeti ng: Whereas William Hite, lately in our 
: * court 


ds are 80 , the plain- 
, tiff is for ever barred from having another execution; 
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e ſeifin, and value of 


nœt Vxrcution. 


court before us at Weſtmünſter, by bill without our 


writ, and by the judgment of the ſame court, reco- 


vered againſt Benjamin Blact, one hundred pounds of 


debt, and alſo ſixty- three ſhillings for his damages 
- which he ſuſtained; as well by means of the detaining 


the ſaid debt as for his coſts and charges by him about 


his ſuit in that behalf expended, whereof the faid 
Benjamin was convicted as appears to us of record; 
and becauſe the ſaid William came in our court before 


and chattels of the faid Benjamin (except the oxen 


and beaſts of his plough) and. likewiſe a moiety of all 
and ſingular the lands, and tenements of tlie faid 


us, and choſe to ene e to him all the good? 
E 


Berjamin in your bailiwick, to hold to him and his 


aſſigns * his, free tenement), according to the form 
of the ſtatute in that caſe made aud provided, until 
he ſhall thereof have levied the ſaid debt ang damages; 
therefore we command you, that without delay,you 
cauſe to be delivered to the fd William, by reaſonable 
454 and extent, all the goods and chattels of the 
ſaid Benjamin in your, baihiwick, (except the, oxen 
and beaſts of his.plough), and likewiſe a moiety vf 
all the lands and tenements of the ſaid Benjamin in 
your bailiwick, of which the ſaid Benjamin on the 
day of (the day judgment was ſigned), in 
we twenty third year of gur reign on which day the 
ſaid judgment was gixen was, gr , ſince 
hath been ſeized, to him the ſaid William. the {aid 
goods and chattles as his qyn proper goods and chat 
tels; and alſo to hold to him and his aſſigns a moieij 
of the ſaid lands and tenements, as his own free tent. 
ments, according to the form of the ſaid ſtatute, until 
he ſhall thereof have fully levied the ſaid debt and 
damages, and in what manner you ſhall have executed 
- this pur writ, make appear to us at Weſtminſter, on 
„„ apes re HpL.g _ your ſeal, and the ſeals of 
them by whoſe oath you ſhall make ſuch extent and 
15 ee e ; and haye you there then this vt. 
„ | 24 


1 3 Stormont and Va. 
This writ is figned and fealed, paying'15. 8g. fgn- 
jog, and 70. ſealing, gg. 
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Ot Execution. | 


In debt the money due to the plaintiff, with the 
expences of the 9 poundage, and officers fees, 
are levied as being taken out of the penalty... 


In caſe the damages and coſts of ſuit only are to 
be leyied, the plaintiff: cannot ſue out a ca. ſa. and a 


fi. a. againſt the defendant at the ſame time, and be- 
cauſe he had executed both a ca. /a, and af, fa. both 


were ſet aſide as irregular. Barnes, 1998. 
Execution may be ſued out immediately after judg- 


ment is ſigned, and before it is entered. Law of 


Executions, 1 43s | ST, 

judgment of Mich. 1731, ſigned Novy. 13, and 
the hr fa bore tee 28 Nov. following. Motion to 
ſet aſide the judgment as irregular, as not being 
revived by ſcire facias, and the ff. fa. not iſſued 


within the year, the plaintiff infiſted that the fi, fa. . 
being iſſued within the fourth term from the 


time of ſigning judgment was regular, and produced 


an affidavit that execution had been ſtayed by 1njunc- 


tion out of chancery. The court held the injunction 
out of the caſe, and that the year is to be computed 
from the time of ſigning the judgment, and ſet aſide 
the #. .. 8 | 
If the plaintiff dies after a f. fa. is ſued out, it 
may be executed notwithſtanding his death, Cro. 


Elia. 459 And his executor or adminiſtrator ſhall 
| have; the money, id. And if the plaintiff hath 
made no executor or adminiſtration, is not yet come 

| mitted, the money muſt be brought into court un- 
til, &c. Ney 73. Lord Raym. 1073. TY | 
Treſpaſs and judgment againſt four in C. B. error 


in B. R. and one died, whereby the writ abated, and 
thereupon the plaintiff took out a cg. /a. againſf all 
four. Per cur. 1. The writ of error is abated. 2. 
If execution had been taken out againſt three only 
it had been erroneous, as not warranted by the judg- 
ment. 3. If execution had not been ſo long delayed 
by the writ of error, ſo that it might have bore 1g. 
the ſame term as the judgment, then the death of one 
had not been material, becauſe ſubſequent to = 
1 | EE ce ff 


333 


ot Execution. 


teſte. 4. The execution | is wrong, and muſt be {. 
perſeded, becauſe the death of the party doth not ap. 


pear by matter of record to the court, and until ap, 
prized of it, they are bound by the writ of error, 
5. In this caſe there was no need of a ſci. fa. which i 
only neceſſary in caſes where a new perſon is to be 
made better or worſe by the execution, then then 
muſt be a ſci. fa. becauſe, being a ſtranger, he muſt 
be made a party—But where execution is neither to 
charge or benefit any new party, as in this caſe 
where there is a ſurvivorſhip, it is not neceſſary, for 
there is no reaſon why death ſhould make the con- 
dition of the ſurvivors better than it was before, 
If a writ of error abates by motion, the court muſt 
be moved for leave to take out execution ; but ifit 
abates by reaſon of variance ftom the record, ſo that 
the record is never removed, there is no need of mo- 
"Yon. Salk. 264. - © | 
After a writ of error is nonpraſſed, the court, on 
motion, will give leave to take out execution, al: 
though a ſecond writ of error is brought. Hay's &y, 
ie an action is brought upon a 8 pending 
a writ of error, and judgment obtained in that action, 
the plaintiff may take out execution on the ſecond, 
judgment, unleſs the defendant moves to ſtay pro- 
ceedings pending error (which is always granted) 
before the ſecond judgment is obtained. Beru 
7... „ 
If t the plaintiff brings an action upon the judgment 
he cannot take out execution upon the judgment til 
he has diſcontinued his action. 2 Barnes, 169. 
After execution executed the court cannot inqui 
n 'quantum of the debt and coſts. 2 Barnes 
Ik a ceſſat execution upon the judgment for a Jen, 
the Palla may hae + execution after a year and 1 
day without a ſer. fa. | : . | 
An executor may revive a judgment, but cannot 
take out execution pending a writ of error. 2 Barn, 
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cire facias to re vive u judgment, or award of ex- 

Ain muſt be in that county in which judgment 
was recovered, or execution awarded; and an execu- 
tion was ſet aſide becauſe the ſcire Facias was: ft > 
wrong county. Ne 207. 

If judgment be Non ſeveral, execution moſh be” 
joint. 2 Keb. 298. of Ex. 7. 62. 2 Barnes 172. 

But though a ſcire facias; a "ve bail be 8 exe 


cution may be ſeveral. 1 F Ex. 63. 
In popular actions theſe ſhall be 280 one execution. 
a ſor king and party. Zaw of Ex 63. 


If two be bound jointly and ſeverally to 4. ad A 
ſue them jointly, he may have a capias againft both, 
and the death or efcape of the one ſhall - te diſcharge! 
the other. But he cannot have a capias againſt the 
one, and a different kind of execution againſt the 
other, for they make but one debtor when fued joint 5 
ly. But if A. ſue them ſeverally ie may ſever them 
in their kinds of execution, though if once a very” 
ſatisfaction be had of one, or againſt the ſheriff for an 
5 the other vey" BE nere vy 195 audita querela. 

0 Y * * 

If baron and ſeme art taking in execution, the fone : 
ſhall nat be 5 . 1 25 

But if the Jene only is, ſhe ſhall be diſcharged. 2 
Barnes, 261. Pratt. Neg. 288 >! lh 

But if Baron and eme are taken in execution, and 
the baron eſcape, unleſs the plaintiff will retake the 
baron, the fame ſhall be diſcharged. 1 Vent. 5). | 

In trover, if judgment and execution againſt baron 
and feme, the court will not diſcharge the 7eme, unleſs 
there is fraud or colluſion between the plaintiff and 
the huſband to keep her in cuſtody. Stra. 1167. 

In battery by dekndant 's wife of plaintiff's wife, 
the court will not diſcharge the wife who is only in 
execution, if it appears there is . to ſereen 
the huſband. Sera * 7. Wel. 149 ; | 

But it has been "a that if jan ene 1$ recovered 
ou baron and'feme tor the contract, nay even for 
perſonal miſbehaviour of the feme during her cover- 
Gr. capias ſhall iſſue — the baron only. Cro. 

ar. 513 

It 
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If judgment i is recovered againſt baron, and font for 


the debt of the feme, dum ſola, a capias may; iſſue to 
take both baron and Jome in, fn don. Moves 704 | 
Barnes, 203. | 
But action brought againſt fene dum . and ſhe 
marries pending the ſuit, a capias ſhall be awarded 
_ againſt her only, and not againſt. baron. Cro. Jac, 
ys againſt 25 aa ame, for be BREAD 
by her dum ſola; after judgment againſt them the bail 
rendered both in diſcharge of bail, and on motion the 
was diſcharged. ''3 Wil}. 114. 
But when judgment and execution are i buſ. 
band and wife, ſhe ſhall not, be, diſcharged, but only. 
when in cuſtody upon me/ne,, proceſs; and when huſ- 
band and wife are rendered: in diſcharge of bail after 
judgment againſt them, they are in che ſame ſituation 
as if bail had been never put in, and not be ing charg- 
ed in execution the wife muſt be diſcharged. Bi 

Action by baron and feme ho were nonſuited, 
and the feme alone was taken upon c@p:as for the Lola, 
and ſhe was diſcharged. - Barnes. 207. 

If one of two partnors be ſuęd, and judgment re+ 
covered, the execution muſt be againſt him. But 
under a f. Fa. againſt him, the ſheriff muſt ſeize the 
joint goods, . ſell a moiety thereof undivided, and 
the vendze will be tenant in common with the other 
partes... Heydon v. Heydon, Salk. 39 3. 

The courts will not go into a nice inquiry when 
the ca. /a- or fi, fa. in the original county was ſued out, Ny 
but it is ſufficient. to produce the writ returned, 2 
Barnes, 169. and it need not be filed, before a f eflatun | 
iſſues. 1 Barnes, 138. bil: 
Ca. fa. into Wilts and then A teflatum into Lond cot 

but the g, part of the writ omitted and he 
and lord Mansfield faid that it appeared clearly from 
the Prac. Reg. and Barnes, to 0 neceſſary that it the 
ſhould appear to he a te/tatum, for it did fo appear 
there upon the record; and the court held that it ſo veſ 
appearing that the writ was good without reporting 


ya Eaſt, 10 Geo. 3. Allen. v. Allen. Loy R, 2 So Rep. ( 
94+ 
| 1 
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tt i; not FA to iſe the form of 3 a teftation 
in a tef/atum writ; ſo 48 * * appear from * 
writ itſelf to be a teffatum. 2 vol ally arid Orders, = | 
| R. and C. B. 79: Prat. Reg” #10, 212. N drier, gg, „ ol 
RY 0 a 
Hr there matt be an aur of 4 "iti the 
bil res ae a a ng ak Cd: | 
| uagwent in BY R. 4 ind nds) Nee ” 
julla bona; à tffatum into ian te ce ryſhire, to which 
the ſheriff returned, that the 15 of our lotd iy tis bf 
does not run into Wales: bet ac the K it, 0 
when he is concerned. P Cu. off a 135 men wy 
this coutt; execution may he "awarded. nite Wa 
or a county palatine, Cro. Fac; 484. Cro: Blix, 445» 
lands in Wales are pleadable here.  Hetley, .1 . 20. 
21. 2 Buls: 54, 196. If the writ did not run there, 
vet the ſheriff being an officer of the court. ſhould naß „ 
queſtion it, but make a return of the execution Sd 
it: and accordin ngly ordered the ſheriff upon apenalty _ 
to return the writ as he would ſtand by it, ſaying, 
that ſheriffs in Wales ought to execute judicial writs, = 
for the court Has none to write to oy as in coun- 
ties palatine; where they Write to the chancellor, Ft | 
thamberlain; or warden, of the inque Pr, bs 


yit may be executed in Wales, and why nota 4105 

if it could not the party would be without ren 

for he cannot bring an action there upon tlie Judg- 
r ment, and he cannot outlaw the defęndant becauſe " 

this is upott a bill of debt againſt an Execytor. ua 
1 7. Blaney, Nin. 21 Car. 2 8 „ aym. 999. | 
t, 


naund. 193. 2 Ktb. 64 e 
Motion to have ge ored, levied by 
out of B. R. in tlie county palztine OS 
tied. Per Cur. Excentien may well iſſue out x: 


- court to the coun atine upon a judgment origi- 

id; mlly given here. . 17" ll Juggs 5 : | 1 

"m deizing part of the goods in 4 540 151 L bs fo. in 

it the name of the whole is Ta Mr 3 

car A ſeizure 6f of, newt ri i in OS: 4. 5 

00 Jn. defendant's 275 iſcharges Bis pe. 

ing a | 4 

2 . On a ff. he thr chnar dlvr th gei : 
: Plaintiff, dut may 69.98 OO * 346. 
t 


cizing W will not diſcharge 2 ev. | 
Air TR 8 1 are e and the ze 9 


. RE Ve £9 po % + the debt is dische 0 | 
a vent to 1 "ſheriff is good. 75.4 2 
a 1 25 len Lol. a, be delivered whe. ſheriff a1 


execute the former firſt, or an acs 


. 3 e = be A my cine; wall the plainkiff, who | 
v 


ered ,refale. to rake; out a | 
nf thereon, Car tb. $1 
N ſheriff. ſel Lt Rome A a K. N «ibs 


is e fog property is hound, aud — 
ae ſeize. cham der, Fn former Pult. Ll, 
aym. 252. Soll g oe 
ut the pa party who. W ah firſt +. fo. has his 
remedy by acljon agaiuft the ſheriff. _ 7b;d.. 

If a warrant on a ff. fa. be altered 1 it is ſealed 
the execution # rcon is Jide ac. Re. My 
Barnes, 199, el | 

There were two joint partners i in i 75 judgment 

againft one, and on a fl. fa. againſt him, all the 

4 Fe undivided were ſeized in exccution· Per cu. 
The . can ſell no more than a moiety; for the 
Property of the other moiety was not affected by tho 
. nor can in E he; paken, 1 in een L. 
a N "1 A TT 
If 4 abet recovers A judgment, and ſues ont 2 
27 „though 1 is not compleated by the ſhe- 
4 the ſame ſhall be 12 p to the Ling” '$ extent 
"7 hen out Poſterjor to the ju judgment recorered. . Ibn 

v. Summer, On Ken. 1251. 1294. 

 A-fubjefts judgment 3s. preferred to the king 
debt, if chat judgment i is recovered: before: the king 
fair . commenced, or Proceſs awarded pk; it . 

„ 1. 5 Ty 

Besch Abe b 8 after, 110 cert 

| Groom allowed, his, EPS: Worm taken in execution. 

| t obtained a rule to ſhew gavſe hy the / 

| fa. ſhould 1 Hot be 25 , and reftitntion awarded ot 
" Þ 5 Ges. 2. Per Cur. We.: are not required by the the fie 
rite tb 'procced in a ſummary way as to the goods 
CCC 
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Be defendant did wind obtain his certificate in time 
to. plead it, he ma bring an audita querela, Rule 
diſcharged.” Calcrott and Swan, Barnes, 204. Ko 
A bankrupt, executor or adminiſtrator, leading "is 

falſe plea, which js found againſt him after the com- 
miſſion iſtned, is liable to execution for coſts, for the 
ſtatutes of bankrupts do not extend to-cffefts which 
they may have in auter droit. Howard v. Nahm, | 
Exor, 1 Blackſt. Rep. 400. 
A fi; fa. may be exeputed As. the deinh of the 
plaintiff, if rolted before.” Id. Raym. 850., Bunk, 
W... 
WT a. 8 teſte dae the defendant's death, 
may be executed upon the goods in the hands of the 
exccutors:: "Ld." Naym. 8 50. Bunb. 271. * | 

Execution on 2 fl. %. fa. in the life of ne teſtator 
gives a 1 * to the executors. Salk. 12 

If the Heriff, by force of a f. fu, fell a term a the 
premiſſes, and the judgment on which the ff. ya. iſ- 


1 ſued is afterwards reverſed, ye et the ſale ſhall ſtand, 

my though the-plajatiff in error, thall be reſtored to tho 
value. For the ſheriff who: made the fale had lawful, 

4k authority to ſell; and by the ſale the vendee had an 

= abſolute prope fey in the term ſold If it were other- 

71 wiſe, and the ſale of the term ſhould be avoided, the 


vendee would looſe his term, and his money to- 
and therefore gre reat inconvenience-would follow, that 
no one would buy of the ſheriff's goods, and chattels 
in ſuch caſes; and fo execution of judgments, which 
is the life of the law, e nog . done,. A 
11 's caſe, ' 8 C8. 96 91330 
ite _ fa: ſells o leaſe: or termi of 'a 
houſe; he cannot turn the leſſee out of poſſeſſion, 
but _ vendee muſt bring Kis See err * Shri, 
Kep, 85. | 
A ſheriff. on a þ. fa, ee an eſtate for hs, 
becauſe it is a freehold, 3 C. 13. 
44 is ſaid that fince the ſtatute 29 Car. 2, an 
_ pur IN TER.” Comb. 
The ſheriff cannot take in execution g 
6d or paged * debt, 5 8 125 demiſed 


5 pawn - . . 
or TR 


* 
A , 
a: 
a4 3 Pt” cy 


for years, nor goods diſtrained, nor the goods of 
ſttranger on the premiſes; for the ſheriff lias powe, 
to diſpoſe, of the goods of the debtor. only. | 
If the ſheriff, upon an inquiſition upon an elit, 
returns the defendant to have twenty atres in Dale, 
and twenty acres in Sale, and delivers the twent 
acres in dale for the moiety of the whole, all e 
for he ought to deliver a moiety of twenty acres in 
each. ville; and this might be avoided in evidence in 
ejecktment brought for the lands. 1 Leu. 165. 
If upon ans elegit the ſheriff deliver the moiety of 
a houte without metes and bounds, the return, will 
if a ſheriff deliver more than a moiety upon an cgi, 
the return is not void, but voidable upon a writ of 
error, or audita querela. Carth. 4 3 ] 
Ik, upon an elegit, the ſheriff delivers more than : 
wee, the execution is void, becauſe he hath ex · 
.cecded that authority which was cireumſcribed, and 


T . 
* 133 3 x > — - Ar —« * * * 
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* * — chr rr ä 
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the plaintiff, upon an ejectment, cannot recover 
vnder that title; and is therefore at liberty to pur- 
ſue a mare effectual execution. 2 Salli 564. 
II A. and B. recover ſeveral judgments againſt C. 
and A. ſues out au elkgit, and has a moiety of C's 
Lands delivered to him, and then B. ſues out an «+ 
Lit, the ſheriff can extend only a moicty of the re- 
maining lands, Cro. liz. 24. : 
Bot if A. has two judgments againſt C. and in 
thelſams term takes out two elegits, on the one he 
MAY. ve a moiety of the whole lands, and, on the e) 
- other, the other In ; and is not reſtrained on b; 
the latter to a moiety of the moicty, for in judgment 3 
ot. che la the hole term is but one day. Hard. 23 ad 
A term of years may either be ebe 6 or ſold a3 th 
part of the perſonalty. 8 Co. 193. lar 
1 7 nga e eee 
Lands in ancient demeſne may be extended. Hob. be 
Mei been ont Ter bai bf FHÞ - 
yt a rent feek, or copyhold lands, may not be 
extended, Cro. Elia. 656. 369. 8 
No goods or e eee ying or being 
jn and upon any meſſuage, lands, or tenements, vn 4 
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cls wg life, tad eee ſhall 
be liable to be taken by virtue of any execution, on 
any pretence thereof; unleſs the party atwhoſe ſuit the 
execution is ſued, ſhall, before the removal of ſuck 
goods from off the premi „by virtue of ſuch ex- 
—— or extent, pay to the landlord of the ſaid 
premiſſes, or his bailiff, all ſuch ſum: and ſums of 
ps ans are or ſhall. be due for rent for the faid pre: 
miſſes at the time of taking ſuch goods or chattels, 
by virtue of fuch execution, provided the ſaid arrears 
o rent do got amount to more than ane year's rent ; 
and in caſe the ſaid arrears ſhall exceed one year's 
ent, chew. the ſaid party, at whoſe ſuit ſuch execu- 
bon is. ſued out, paying the ſaid landlord, or his 
ailiff, one year's rent, may proceed to execute his 
i ci ent as he might have done before the making 8 
is act; and the ſheriff, or other officer, is here- 
by empowered and required to levy and pay to the 
plaintiff, as well the money ſo paid for rent. as the 
execution - money.“ Stat. 8 Ann. c. 14, | 
. There, muſt he a demand made by the landlord 
25 the ee, ar an action will nat lie. Stra, 
| The landlord i is 9 EM to his whole. rent. 8 | 
out a deduction of poundage. Bid. G43. 
A ground-landlard, when there is an execution 
zainſt the under leſde, is yot within the act. 0008 


After 2 landlard hath had one year's rent. on one 
ta 1: and there cometh auother, he ſhall not 
have another year's rent paid. Ibid. 1024. 985 

An action or upon this ſtatute by an executor or 
emer ax againſt a bailiff or ſheriff, far removing 

oods off the premiſes without notice, before the 

an ord was. paid his years rent, [b;d,.212. 
Upon a commiſſion of bankrupt, the landlord man 
owed his arrears of rent tô the ſame amount in 

& to the other creditors, even though he 
neglected to diſtrain while the goods remained 
won the premiſes, which 8 otherwiſe is intitled to 


* els Faire rent, + by ths amn what it may. 1 
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| The foregoing a dn ao ei do dhe cromy ; 
. ec. . 10 18 | 
An extent iſſued againſt . e F. 12 N. | 


Fuary, 17284118, ſtoned lor rent, 22 


10, 120% 
the extent was executed the a 34% and ü tho ee 
found the goods then in the delete of P. the 06 
| . 40 the-.ſame. month. On mot | 

at the landlord might have the benefit of the | 


jon in the exchequer, 


ſtatute, notwithſtanding the extent, it wis nel 
Bun. . Mo 


wy 


bi atis, TOVES wk D'Acaftts; Daub. hs dt bon ö 


on motion on: behalf of the landlord; ordered the 
ſheriff to ſatisfy him ane years rent, tlie money ſeized 


upon the ohtlawry of the: defendant remaining in | 


ren NE (GI eee 


„ that if a gh is eee, and the vob | 
ut 


. ſol Ae: writ- not 'returned, and 
an extent for the king comes out of the exchequer, 
ſuch-extent will overreach the former ſale. Sed Fa 
Cur. It is a dangerous ces Lord Rahm. 252. 

„A bill of ſale held to removal of goods take 


by af, fa; and a year's rent muſt be paid the landlord, : 


out of the money levied by the ſheriff. Barnes. 211. 
Inſtend ꝛ0f ' bringing an action againſt the ſerif 


when the goods are removed, after notice the land: | 


lord may move the court; „ That he may have re 
fitution to the amount of the goods Which the 


ſheriff hath fold,” if leſs than a years' 's rent, ori | 


4 Jak # 


ms au much a8 will 2255 for 4 725 8 rent. 5 


a = 
2 * 1 "= EASE, |, 


C hap. XXVũI. 5 


ofa * 20 of interlecutery and foot Shan, * 


Bmry 6 on the roll, 0 an interlocutory fager, 1 
inquiry, or final e des woo declar 11 
i e eee 


141 1 


'S yet of the term of A . Dh eg 
cond year of the reign of king Grarge the Third, 
Wel, FF iliam earl Mansfield. 


London, | 


wn, — es OA oe aw ca __ 


* 


. Lad AM 
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6 
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his og againſt Bengamn' Blacks: inf a plea: 
treſpaſs on the Safe ttt #9 2g Yd air bet 0 
London, to wit. The ſaid Benjamin Black, in his 
own perſon, at the ſuit of the ſaid Millium Hite, it 
Dr dither noieng tt no arial bt 
London, to wit. Be it remembered. that in 
term laſt paſt, before our lord the: king, at 


tornex, and brought into the court of our fai lord 


the king, before the king himſelf, then thert his cer- 


tain bill againſt Benjamin Black, being in the cuſtodx 


of the marſnal of the: Marſhalſea, of our lord the 
nom king, before the king himſelf; of a plea of treſ 
paſs ori the caſe, and there 1 ſor the proſe- 
cution, to wit, John Doe and Richard Roe, whicli 
faid bill follows in theſe words, to wit, London, 
to wit. William White complains: of Benjamin Black, 


[here is inſerted the whole declaration verbatim, ) 


then in a new line is added the judgment. 
: And now at this day (that is to ſay 5%n Mt. ad 1A 
4 n this ſame term, until which 


diy the ſaid Benjamin had leave to imparl to the fad 


bill, and then to anſwer the ſame; &c. at which day 


before; our. ſaid lord the king at Weſtminſter, came as 
well the ſaid Millium, by his ſaid attorney, as the ſaid 
Fenjamin, in his own perſon, and the faid Benjartin 
defends the wrong and injury when, &c. and ſays no- 
thing in bar, or precluſion of the ſaid- a gion of the 
lid William, by which the ſaid William remains 
therein undefended againſt the ſaid Benjamin, for 


which-the ſaid Mailliam ought to recover againſt the 


ſaid Benjamin, his: damages by occaſſom of tlie pre- 
miſes; but becauſe it is unknown to the; court of 
our lord the king now here, what damages the faid 
Villiem hath ſuſtained, by reaſon of the premiſes 
aforeſaid. © It is therefore commanded. to the ſhejiffs 
that by the oath of twelve good and lawful men of 


their bailiwick, they diligentiy inquire what damages. 


the fad Malliam hath ſuſtainec Ar means aforefaid, 


8 for his coſts and charges by hi 


18. 


m ſuſtained, about. 
die 


” 


London, to wit. Hilliam Hite put in ten ad 
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honeſt and lawful men of 


* 2 4 7 
SS 4 


bis ſuit in chis behalf expend 
te inquiſition which they tha thereupon. take 19 | 
: our lord the king, at W. Un 


e under Heir ſell; and | 


| the ſeals:of thoſe r ſhall take tie 


faid 88 to her with the writ” of our faid | 
lord the king; to them tlterenuport'direfted, the fame 
day is given to the faid Malliam at the fame lace; 2 
which day before our ſaidlord the king at Weſtmin. | 
ſter, came the ſaid William y hie! Lid att6rhey, and 
the ſheriffs, to wit, I SET IE , 
ſheriffs of the faid city; retutned- 4 certain i in- 


quiſtion taken before them at the Guildhall of the 


city of London in the pariſh of St. Laurence: Jew, 


jn the ward of Cheap, in the fame city, on the 


day of in the twenty J ear of the reign of our 
9 80 lord the now 7 Kin y the oath of twelre 
leit Jbailhriek. by which 
it is found that the ſaid 5 Ilham hath ſuſtained dama- 


ges, by occaſion of the premiſes,” over and above his 
_ coſts and charges to 


and for thoſe coſts and 
es to — |; therefore it is conſidered that 
* aid William recoveria inſt the ſaid Benjamin, hit 
e ge aforeſaid, by the faid inquifition above found; 

for his ſaid coſts and char 
bag the court jw our {aid lord the: king now here, ad- | 
judged of increaſe, to the'faid Milliam, BY = aſſent; 
which damages i in the whole amount to aud 
the ſaid Benjamin in merey GS. 

If the declaration be of one term, ants inn 


locutory judgment of another, there muſt be tho 


parlance entered, ſo as to continue the pleadin 


EN. 9 mne fi * * 


ut if the declaration and 
1 the an dpa 
| . 13715 
: the term ie * ewocity-third; Grog 


f me third, 8 "Minels, b. l F 


Middleſex, to wit. Willis liam hi puts in bis 
place A. B. his ee . e Black, int 
Sand aſſault. 


. . . | "Mita 


a #2 K : ö , Y Þ F J * 
Ot entering Judgment. 
8 * A 


ſpilliam White, in the plea aforeſaid. 


which 


* 


| | And the faid Benjamin by C. D. his attorney, comes 
and defends the force and injury when, &c. and 


* nothing in bar or precluſion of the ſaid action 
of th 


| e ſaid William, whereby the ſaid William fe- 
ans therein undefended againſt the iaid Benjamin; 

A for which the ſaid William ought to recover againſt 

p the ſaid Benjamin his damages by occaſion of the pre- 
|; 


Ri 


3. s.- 


Of a cognovit. 


F of a writ of inquiry) confeſſes the action, with a ſta 
nf the execution, the confeſſion is generally wrote in 
x margin of the declaration, I confeſs this aftionz 
ad that the plaintiff hath G@aſtained damage to the 
jos WF mount of fifty pounds, beſides his coſts and 


to be taxed by the 7 | it is that u. 
i or maſter) and it is agreed that no 


e, that no writ of error ſhall be brought; 
vis il in equity filed; and that in caſe the plaintiff hall 
11 (ap ac nad, he ſhall be at liberty to levy 
WF" #4 fiffy-pounds, together with all colts, fhe- 
. 


Middleſex, to wit. The ſaid Benjamin Black puts 
in his place C. D. his attorney, at the ſuit of the faid 


Middlefex, to wit. Be it remembered that on 
(the firſt day of term), in this ſame term, beſore our 
lord the king, at Weſtminſter, comes William White; 
by 4. B. his attorney, and brings into the the court / 
of our ſaid lord the king, before the king himfelf; 
now here; his certain bill againſt Benjamin Black, | 
being in the cuſtody of the marſhal, of the Marſhal» 
a, of our lord the now king, before the king hinafelf- 
of a plea of (as the action is) and there are pledges. 
ſer the proſerution, to wit; ou Dre and Richard Noc, 
Rid bill follows in theſe words, to wit: Mid- 
dleſex, to wit, (here is entered the declaration verba- 
im; then on a new line is added the judgment.) 


dite, but becauſe it is unknown, &c: (award of in | 


When the defendant (to ſave coſts of the exccution 


bo entered up, or execution iflue 


36 


346 


| tige poundage, and all other fees. As vitack iy 


Ot en 


hand, D 25 nis. 

If the confeſſion. ba nds ation. 15 debt, it hould 
run thus, * 1 hereby confeſs the debt in this cauſe, 
and that the plaintiff hath ſuſtained damages to the 
amount of 15. beſides bis coſts and charges, to 


be taxed by the maſter; and the debt agreed to be 
paid as fol n, Me iet tf t iel dann 

If the nt/ts that the Ds Sa , Rept en- 
ered up, it is ſigned on 2 Abdhie hel half cron ſtamp 
paper, as it is final; but. the entries am mot paid for 


angws nor is there occafion for à new rollj two and 
fix · pence is paid 
for tlie further entry of the judgment; and the 


ba et 


5 * * 7 ; N - s * 
„ a 7 N 


ven on A warrant wh aum. 


Wen „ defendantis 1 in -cuſtody. and the plaintiff, 
in order to prevent expence, accepts a warrant of at- 
rorney to confeſs judgment on conditions, care muſt 
be taken that ſuch warrant of attorney be executed in 
the preſence of an att for the defendant, and 
expreſly named by him, who ſhould inform him of 
the nature and effect of fach warrant, and the attor- 


2 ene want 


* 


ney. is to ſubſcribe his name ag n witnefs to the due 


execution thereof, R. E. Car. 2 . fuch attorney, whe- 
ther of one court or the: other, is en. Str. 
198. 95 13s 2/11 2 
" Thewarrant of zitoraty is confineũ to ;pdgment 
in the particular catfe,, whereupon the Enden 1s 
zn cuſtody, and does nt extend to warrants given 
co domfeſs judgments in morn — for, in the 
Rrſt caſe, ihe: attorney ſent, is to avoid al 
praftices'on the 3 — and to ſee it is 
Bone without dureſt of impriſonment; in the other, 
The p Rouge — over thedefendant. 3 Bur 
up 2 88 
—— up within a yearand 
Ivy — warrant given, it cannot be done with 


5 Sers 2 motion in term tire, "which muſt be n vx 


. 


for che ſecondary's: fee, and ſix - 


53 
1 1 5 I & a a x 2 . 
7 0 83 1 


idavit of Ft wht due! ph part 7 TELE 115 
tified, the due Win 7 zof the warrant, and 
_ defendant's being. alive. It may be done on the lame 
affidavit before a judge i in Vacation, . 
If the warrant ot attorney be aboye ten years old, 
the motion muſt be made in court. 


> 


If a warrant'of attorney giveri to a' ent ele, and 


tion muſt he made to the cqurt for leave to enter 5 
up by Hulband and wife, founded * 2 an affid 
proving their marriage. 3 Burr. 147 e en 


dies before judgment entred, 
the ſuryivor to enter it up. 1 E . 312 
Woodward gave a Wwatrant attorney to confeſs 
2 judgment, and died within a year after in time of 
vacatſon "before the eſſotgn day of the fubſequent 
term, wich was * term: the Fung after 11 
death, entered . as of the precedin 
term, but brought Tot Toll in befort the eſſdig 
day of Eaſter term; and it was moved ta dare 
2 — ſet aſide, the warrant of attorney being 122 
voked by the death of the party. ' Holt, C. J. i the 
party dies in the vacation, the attorney wy enter ul 
judgment at the common law; as of the proceedi 
wi though it be not ſo upon Wie Rate of frauds 
to purchaſers, bur from the figning {0 this 
= ment e x Saft. 87. 2 Lord 
2 Kr. 882. i 
A judgment entered up by a 
uſed the name of a dup by 


A 


JJ En mT. te. He 
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OE 


y's clerk —.— 
attorney BYE wWi 


| knowledge or confent, was ſet e524 55 bh. 
the The court 1 — 5 "TY, 2 _ Ar 
| all old warrant ng 
tis died the day the c 15 55 pa Fr 
her, 


in 
l the ju t is to be wy W che 
the affida een to n judge's chamber, 
e enter up the fame} pay ir 
lf ir is Ggned in term, counſel mag no 
o enter up judgment; 55 10s. Ha. otro | 
ip the check of the 3 ing, $6 [if 


| up, vin. s in the 1 1 


the marries before judgment is entered up, applica- 8 


If a warrant" of attorney be 5 o 1150 and one | 
ve will be pivert t 


| 
rap 160: 


z Of entering Judgment 
. i davit 1 is pads, in the eg 25, is w_ for Ang the 
> ſame. | 7 | 


„„ 
„ illiam Whit i hint 


m the 1 bench. 
Benjamin Black, defendant, 


Willem. White, ot Kc. the above: nameg laintif, 
15 725 of &c. 1 entleman, ſeverally make 

js deponent William White for 
a f bach, 7 the above named defendant Ba- 
min Black being july ingebred, unto this deponent, 
in the e pounds, for money lent and ad- 
Vance {pa the E defendant, did, in orger. to ſe: 
cure unto h m the fame, 8 Bog unta this deponent 
h ne. of attorney, "bearing date the ,' day of 
| Iſs 1783, tberehy authoriſing certain attor: 
nies therein - named , or, any other Sooner of thi 
es Fi o appear for him the laid Benjamin Black a 
of the Pen Michaelmas 48 or any other ſubs 
4 Frame thrin, and then and there 100 receive a deck · 
ration for him in an aRiop of debt, f. Tier hundred 
pounds, for Was, borrowed, at 5 pit of this de- 

i Li =o to confeſs. the fame action, or elf 

ju erden by. nil dicity or otherwiſe to 

"al bie in th ſame action, and to be —— 
ort ribbwich. b againſt him of record of this 
court,, And this . further ith, that there 
18 .zuſtly due and owipg.to him, this deponent, fo 
principal money and intereſt thereon, the ſum of 
FECT 21 and he. ibis he Poe believes the — in 

| jving, nent, having ſeen 

converſed 3 about it Jon ty $ fince. Aud thi 


| 55 6. D. for ee 1. e 
and did ſe warrant of attorney execu: m 

1 'the ſaid, 1 5 . t the name C. e 
ang ble thereto, i of * Not 

er hand- writ 6 k 7 1885 ponent, Mt faid 
Tha ju ly is d upan a double half cen und 
Ramps 15 catered 105 n of attorney on Wl con 

| u Land. 10 5 * term is fad 
6 ove on, 1 1 oy” ne 22 in his plac ing 


lack, in a plead 


£2 B. 12 attorney 8e 


Ot entering Judgmene. 


London to wit. The faid Benjamin Black puts in 
his place C. P. his attorney, at the ſuit of the faiq 
//iliam I bite, jn the plea aforefad, 
London to wit. Be it remembered that on (the 
the firſt day of term) in this fame term, before our 
lord the king, at Weſtminſter, comes William Hh:te, 
by A. B. his attorney, and brings into the court of 
our ſaid lord the king, before the king himſelf now 


here, his certain bill againſt Benjamin Black, being in 


the cuſtody of the marſhal of the Marſhalſea, of our 
lord the now king before the king himſelf, of a plea 
of debt, and there are pledges for the proſecution, 
to wit, John Doe and Richard R ce, Which faid bill 
follows in theſe words, to wit, London to wit, Wil. 
lam White. complains of Benjamin B ack, Heng in 
cuſtody of the marſhal of the Marſhalſea, of our lord 
the now king, before the king himſelf, of 3 plea, 
that he render the faid Milliam one hundred pounds, 
of lawful money of Great Britain, which he owes 
to, and unjuſtly detains from him. For that where- 
a5 the ſaid Benjamin on the (the date of the warrant 
of attorney) in the year of our lord, one thouſand, 
ſeven hundred and eighty-three, at London aforeſaid, 
to wit, in the pariſh of St. Mary-le.-bow, in he 
ward of Cheap, borrowed of the ſaid 7/7//;am the faid - 
one hundred pounds to he paid ta the William, when 
he the ſaid Benjamin ſhould be theretg afterwards re- 
queſted ; yet 5 faid Benjamin although often re- 


queſted, & c. hath not yet paid the ſaid one hundred 


unds, ahoye demandeds or any part thereof to the 

id William 3 to pay the fl or any part 
thereof, hath hitherto wholly. refuſed, and ſtill re- 
fuſes, to the ſaid William his damage of ten pounds, 
and therefore he brings ſuit, &c. _ | 


* 


And the ſaid: Benjamin by C. N bis attorney comes * 
and defends the wrong and injury, When, &c: and ſays be 82 diceps 


nothing in bar or precluſion of the ſaid action of the 
ſaid William, by which the ſaid William remains therein 
undefended ggainſt the fai Benjamin, Therefore it is 
conſidered, that. the laid Williaꝶ recover againſt the 
fad Benjamin his ſaid debt, and alſo fixty-three ſhil- 
ings, for his damages, which he hath ſyſtained, as vel 


3% St reuiving Judgment. 


by occaſion of the detaining the ſaid debt, as for lm 
. coſts and charges, by him about his ſuit in that be. 
half expended, by the court of our lord the king, 
now here adjudged to the ſaid illiam, hy his aſſent, 
and the faid Benjamin in mercy, &. 
- Tf it is upon an old warrant of attorney, the maſter 
allows 835. for coſts. PPC 
And the ſaid Benjamin, by C, D. his attorner, 
comes and defends the wrong and injury when & c. 
and the faid William prays that the ſaid Benjamin 
may anfwer to his faid declaration; whereupon the 
 faid attorney of the ſaid Benfamin, fays, that he is nat 
informed by the ſajd Benjamin of any anſwer to be 
given for the od nn the premiſes, nor doth 
e fay any thing in bar, or preclufiqn, of the ſaid 
action of the ſajd Miliam, by which the faid lan 
remains therein undeſended againſt the faid Benianin. 
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F an execution be not had within a year and a diy 
after dgment, a ſcire fatigs, muſt be ſued out. 
The fire facias is a judicial writ, and founded 

upon ſome matter of record, as judgment, re: 

cognizance, or letters patent, on which. it 

lies either to enforce the execution, or to . 

cate or ſet them aſide; and though it be a judi- 

cial writ or writ of execution, „ "A far in the 
nature of an original, that the defendant may gon 
to it, and is, in that reſpe& conſidered as an action, 
and it is therefore held, that a releaſe of all action 

Yr a reſeafe of all executions is a good bar td a cir 

facies.” Co, Lit. 290. 2 Inft, 478. Carth. 107. 

But though it hath been bel | that a /cire faciat 

36 in the nature of an. origindl;, yer it hath been 

judged, that no writ of error lies into the excheque! 

chamber upon a phdgment given in B. R. on 2 n 
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ſuit or action of debt, detinue, covenant, zecount, 
caſe, ejectment, or treſpaſs. 5 Co. 882. Ai. 471. 


Palm, 482. 


But the plaintiff, afterthe year and day; is not de-. 
rived bringing his action on the judgment, which 
the common law was the only method of revi- 
val, Ca. Lit. 290. 5 re 5 | . 8 1 LN | 4 | 4 
I chere has been no/capias.ad /atisfaciendum firri facias 
clit, or babere factas puſſe/ſionem ſued out within the 
vear and day, then, in order to revive the judgment. 
and take out execution, a 1 Facias muſt be ſued 
out into the county where the wenxe is laid, the court 
ſuppoſing the defendant to reſide. in the ſame county 
where the original ation was brought. 
If execution is ſtayed by injungtion out of chan> 
cery for above a year, the plantiÞ,;nquſt ſus out # 
ſire facias. | Stray 301. Salk. 322, 7 
And a ſuperſedeas quis improvide was, awarded to 
IN execution ſtays by injunction out of chancery for 
aboye a. year, ſued out without a previous, /cire fu- 
cias, But the court of king's bench, in Miicbell v. 
Cue and Us. were unanimoully of opinion that the 
fifa was intended to prevent a ſurprize upon the 
defendant after the year and day elapſed; but where 
he affects the delay by bringing a, writ of error, or 
plaintiff is ſtayed by injunction, though above a year 
and a day, yet execution may be taken cat without a 
feire facias. -. 2 Burr. 660. Ser. o. 
An execution had after a year, and a day, without 
4 facies, is not void, but voidable only. 3 Lou. 
wh, W. % RBI Wo SRL TEE 
If a defendant brings error, and is nonſuit there: 
on, or the writ be difeominned, although it be above 
4 year ſince the original judgment was given, yet the 
plaintiff may tate gut execution, 5 in ſuch 


caſes there is. nt amy new judgment, yet the bring- 
ing the writ of ie — 8 the Ati Cro. 
fac. 364. Rel. Rep. 104. 33 

lf the plaintiff lay executing a writ of inquiry 
qutil a year after the mterlocutory judgment, he can- 
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nbt do. it aftet, without a irt farias, Egft. 13 Wh; 
Haw v. Caton. 

A fire facias lies not on 2 judgment pending i 
writ of error, but the writ of error Pending i is a good 
plea to the ſtit+ farias; L. Raym. 12 . 1 | 

If a judgment is againſt two, che for 10 muſt 
be againſt both, for it is 4Jiidicial writ; and muſt 
purſue the nature of the judgment; 2 Salk. 598, - | 

Where a Par Nu 4 matter which he might hat 
pleaded to by” acias in his diſchatge; and two 
fihils are retiraied! and judgment againſt him, the 
court +} relieve hin 5 Motion, Wirhout putting 


Uim to tlie audita Sal. gy.” alitet, in caſe a. ſeire faciur | 


las Cie facts 5. es 
n a /cire facias PR gmerit, 1 party has are- | 
leaſe, and Gut top a it, he ſhall not have ah ar 


1 a 5 of will gb. be once ſued out and en: 
tred on the roll, it may he continued until a new one 


is fued out and executed, and it will be as effeduil 
zs if new writs were iſſued every term. St, 100, 


Med. Caf, 288.” 
The wit of fire facias may be ſued out of courſe 
2 any tis within ſeven years of the judgment being 

ned, but after that there muſt be a motion for leave 
10 ſue it out at the fide bar. And an affidayit of the 
1 5 being 89 the defendarit living; and the 
judgment in full force, which affidavit Hold ſtate 
the term in which the jud ent was fecovered, 1 
that no Execution hath 5 thereon. Aſter each 
motion, if the judgment is revived by ire fac, 
and the defendant dies before u, the plain. 
kiff may ſue out a riew /eire fatigs, without motion, 
for the judgment, was revived before. 2 2 Salk 598. 
No ſervice of the rule is required. 

If the judgment be of ten years 
execution taken out, à /tire' facias 
but on motion in court, fee to 

Execution cannot be fuel uf on 2 . . 
vived by ſcire arias after che TY. 09 but i 


r be — revivede ku 
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| Every writ of ſcire facias upon which a nibil is to 
be returned, ſhall be delivered to, or left in the office 


Ul 


writ, E. Kal. 5 Ge. 2, 
No writ of alias ſcire facia 


of; the ſme ſometi 


Every writ of alias ſcire facias ſhall be delivered to 


| or left in the office of the ſheriff four days excluſivs 


before the return of ſuch writ, Kas. 5 Geo. 2. 
Each. ert facias by bill ſhall have ſeven days be- 
tween the te%e and return. If there are two, there 
muſt be fifteen days between the ze/ze of the firſt, and 
return 2 the ſecond. Mod. Caf. Law and Eg. 227, 
og. Salk, 599. Pe i fe er Ne ec a gookogs 
: ene alias ft facias ſhall bear ze/te the day 
of the return of the firſt. Salk. 399- 6 Mod. 86. 
The general practice upon two ſcire facias's, is to 


leave the firſt one day before the return for a nibil, 


which is thought 'to be a ſufficient time within the 
e eee aa Hrs 
Every writ of ſeir⸗ F ee which notice ſhall be 
given to the defendant or defendants, ſhall be deliver- 
ed to, or left in the office of the ſheriff, four days be- 
fore the return of fuch writ, excluſive of the day on 


F - 4 3 = 


which fuch writ is returnable. Eas, 5 Geo. 2. 


The time is ſettled for warning the defendants upon 
a ſcirt facias againſt 705 Which may be done on the 


return day, therefore of courſe the writ to revive only, 

may Ho conſidered, 3 Burr. 1366. 
here muſt be eight days between the tee and 

return, if by bill, up6n one Aire, facigs. Str. 768. 


To revive a judgment it is ſeldom. that the party is 


Warned by the ſheriff; but if he is, the ſcire facias 


muſt be left 


at ſheri 9. office, and a warrant or 


ſummons taken thereon, ; paying 25. 44. directed to 


an officer, who will ſerve it. 
The ferre facias is ſigned and ſealed, ſigning, Is. 84. 


ſealing, 5d. 


If left for a nihi, it is taken to the ſheriff's office, 
Paying 15. for each defendant; upon the return day, 
at alias is to be ſued out, ſigned and ſea ed as before, 
and left at the ſheriff's office. ey” 

Ty Præcipe 


me before the return of ſuch 


hall iſſue until the firſt 
ſci. fa. be returnable, Trin. 8 W. 3. 


363 


354 Os reviving, Audgwene. 
1 Praccipe for ſcire facias. 
"Middleſex, fei. fo. fot William piss againſt Bu. 


Jamin Black, for one hundred pounds debt, and fix- - 
ty-three ſhillings damages, returnable on, &c. 
e e e e e tottey. 


„ fire e 18 ee, 
Scorge the Third. by the grace of God of Great- 
Britain, France, and Ireland, king, defender of the 

| 9 & c. to a Wh, of Middleſex, greeting: 


——————— NT. NN 


| 
. , 1%, 18 1 . a 1* ( 

hereas William Whi e, lately in our court before c 
itt without our writ, and N t 
a 


14 us at Weſtminſter, by 

; the judgment of the ſame court, recovered againf 

Benjamin Black, one bled. pounds for a debt, and f 

: alſo. fixty-three. ſhillings for his damages which he is 
ſuſtained, as well by occaſion of the detaining the tl 
ſaid debt, as for his coſts*and charges by him about ec 
his ſuit in that behalf expended, whereof the {aid 
Benjamin is convicted, as appears to us of record; by 
and now on the behalf of the ſaid William we have de 


been informed, that although judgment be thereup- 
on given, yet execution for the ſaid debt and dam by 


ges ſtill remains to be made to him; whereupon the the 
ſaid William hath humbly beſought us, to provide yo 
him a proper remedy in this behalf; and we, being J 
deſirous that what is right and juſt ſhould be done of ; 
on this occaſion, command you (if an alias, © 3 fen 
before we have commanded you”), that by good ad 
lawful men of your bailiwick, 766. cinls it to be 
made known to the ſaid Benjamin, that he be be 0 
fore us, at Weſtminſter, on e 105 late] 
.___ | to. ſhew if he has, or knows of any thing 0 i wirt 
ſay for himſelf, why the faid Willlam fhould not ens 


aue his execution againſt him for the debt and d bis 
mages aforeſaid, according to the force, form, and a0 

effect of the laid recovery, if it ſhall ſeem expedient Mill d 

do him ſo to,do ; and further to do and receive whit behal 

our ſaid court before us ſhall then and there confider I td us 

of him in this behalf; and have you there at tht Willi 

{ame time'the names of thoſe by whom you 2 2 5 


4 
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cauſe it to be known to him, and this writ. Wat- 
nels, Milliam earl Mansfield, at Weſtminſter, the 
day of in the twenty third year of our 
reign, Sͤtormant and Way. 
c cire facias/in caſe. 1 
George the Third, &c. To the ſherift of Middle- 
ſex, greeting: Whereas William Hhite, lately in our 
court before us at Weſtminſter, by bill without our 
writ, and by the judgment of the ſaid court, reco- 
vered ee, Benjamin Blact, fifty pounds, for his 
damages which he had ſuſtained, as well by occaſion 
of the not performing certain promiſes and under- 
takings made by the ſaid Benjamin to the ſaid William, 
as for his coſts and charges by him, about his ſuit 
in that behalf expended, whereof the ſaid Benjamin 
is convicted, as appears to us of record, and now on 
the behalf of the ſaid Milliam, we have been inform 
ed &c. (as before, omitting the word debt.) | 


For his damages which he had ſuſtained, as well In treſpaſ 


by means of a certain treſpaſs committed by the ſaid 
defendant at , in your county, as for his coſts & o. 


For his damages which he had ſuſtained, as well 1n treſpaſs 
by occaſion of a certain treſpaſs and affault, made by and afſaul 


the ſaid defendant on the ſaid plaintiff, at in 
your county. r 


For his damages which he had ſuſtained, by reaſon In cove- 
of a certain breach of covenant made by the ſaid de- nant, 


tendant to the ſaid plaintiff,/ as for his coſts, &c. 


Scite facias againſt an adminiſtrator. | 
George the Third, &c, Whereas William White, 
lately in our court before us at Weſtminſter, by bill 
without our writ, and by the judgment of the fame - 
court, recovered againſt ohn Black fifty pounds for 
bis damages, which he Had ſuſtained, as well by oc- 
alion of the detaining the ſaid debt, as for his coſts 
and charges by him laid out about his ſuit in this 
half, whereof the faid John is convicted, as appears 
w us of record, and now on the behalf of the ſaid 
iam, we have received information in ourcourt be- 
5 c Y 7 : | fore 
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fore us, that although judgment be thereupon given 
yet execution of the ſaid damages ſtill remains to be 
made to him; and the ſaid John is ſince dead inteſ. 
tate, and adminiſtration of all and ſingular the goods 
and chattels, rights and credits, which were of ths ſaid 
7ohn at the time of his death, was committed and 
granted to Benjamin Black, the brother of the ſaid 
John Black, in due form of law, as we have received 
information from the ſaid William, whereupon the 
ſaid Milliam bath beſought us, that a proper remedy, 
in this particular, may be 238 for him; and we, 
being willing that what i 5 | and right ſhould be 
done, command you, that by honeſt and lawful men 
of your baili wick, you make known to the ſaid Bu. 
amin, 'adminiftrator as aforeſaid, that he be before 
us at Weſtminſter, n to ſhewifhe 
Has, or knows of any thing to ſay for himſelf, why 
the ſaid Mi. liam ought not to have his execution 
againſt him for the damages aforeſaid, to be levied 
of the goods and chattles which were of the ſaid 
Fobn at the time of his death, in his hands to be ad- 
miniſtered, according to the force; form and effed 


rr EP 


— 


r 
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of the ſaid e if it ſhall ſeem expedient for 


_. tim ſo ta do, 

N (as before.) „ 6 4; | 
Azainft an And whereas the ſaid John Black is ſince dead, hu 
executor. vying firſt duly made his laſt will and teſtament, and 
| appointed Benjamin Black executor thereof, as ve 
bave been informed in our faid court before us; 
whereupon the ſaid William hath beſought us to pro- 

vide him a proper remedy, &c. | . 

For an ex- George the Third, &c. Whereas John Whit, 
ecuor. lately in our court before us (as in the firſt ſcire fo. 
cias to appears of record” yet execution of the {aid 
judgment ſtill remains to 1 made, ang the fad 
Jobs is fince dead, as we have received information 
from William White, executor of the laſt will and tr. 
ſtament of the ſaid John; and whereupon. the {aid 
H#1lliam hath 1 — wag us, that a; ꝓroper remedy in 
this particular may be provided fox . and becauſe 
we are willing that what is right and juſt ſhould be 


further to do and receive, &c. 


o 


done, we command you, that by honeſt and Jr 
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wen of your bailiwick, you make known unto the 


ſaid Benjamin, that he be before us at Weſtminſter, 


to ſhew if he hath, or knoweth of any thing to ſay 
for himſelf, why the ſaid Miliam Mpite, executor, as 
aforeſaid. ought not to have execution againſt him, 
for the damages aforeſaid, according, &ke. 
As we have received information from H'lliam 
Mhite, adminiſtrator of all and ſingular the goods and 
chattels, rights and credits which were of the ſaid John 
Il dite, deceaſed, and becauſe we are willing, &c. 
Ifthe firſt ſcire faciasbe returnable in one term, and 


the fecond in another, the docquet muſt be of the 
term in which the firſt is returnable, and an award 
made only on the roll of the ſecond, as far as the 


return day: 


When the ſheriff has returned upon the firſt ſcirt 
facias, ſcire fect, or nihil upon the firſt, and the alias: 
on the return day of the alias, or of firſt ſcire facias, 
(if only one is ſued out, and a ſcire fect returned on 


. 


For an ad- 


iniſtratoꝶ 


n), a rule is to be given for judgment at the clerk of 


the rules, in this manner: 9 
UI A ; William White, 

In the king's benen. - againſt | 
Rule on feire fuciat. | | 
The rule for which is paid, 17. 10d. expires in 
four days, exchufiye of the day it is given; and if the 


Benjamin Black, 


defendant does not appear and plead, before the rule 


is expired, execution may be taken out after the entry 
made on the roll of the /cire facias and ſigned at the 


Jjogement office, 


hen the writs of ſcire facias are returned, from 


the ſheriff's office, then is entered on a roll as far 
as tne names of the plaintiff and defendant, and the 
ſum recovered, which is taken to the clerk of the 


525 and he marks the roll and the two writs 
of wad, EIT | 


338 Ot reviving Judgment. 
; 5 entry of two ſeire facias's, Us 


Middleſex, to wit. Our lord the king hath ſent 
to his ſheriff of Middleſex, his writ cloſed, in theſe 
words, to wit. George the Third, (to the end of 
the firſt /cire facids,) Stormont and Way. Then on 2 
new line—At which day before our lord thie king, at 
Weſtminſter, came the faid William in his own pro- 
per perſon, and the ſheriff, to wit. 
e eee, eee e e eee 
county, returned to us that the ſaid Benjamin had not 
—q any thing in his bailiwick, where or by which he 

could give him notice, as by the faid writ he was 
commanded, or was the ſaid Benjamin found in the 
ſame, therefore as before it was commanded to the 

| ſaid ſheriff, that by honeſt and lawful men of his 
bailiwick, he make known to the ſaid Benjamin that 

n he before us, at Weſtminſter, on next after 
to ſhewin form aforeſaid, if, &c. and fur. 
ther, &c. the ſame day is gona to the ſaid Willian 
there, &c. at which day before our faid lord the 
king, at Weſtminſter, came the faid William in his 
proper Fe and the ſheriff as before returned, that 
the ſaid Benjamin had not any thing in his bailiwick, 

| where, or by which he could give him notice, as by 
the ſaid writ he was commanded, or was the faid 

| Benjamin found in the ſame; and the faid' Benjamin 
although ſolemnly called, came not, but made de- 
fault, therefore it is confidered that the ſaid Milian 
have his execution againſt the ſaid Benjamin, for the 

debt and damages aforefaid, according to the force, 
form, and effect of the ſaid recovery, Þy the default 

of the ſaid Benjamin, aa. 1 

The entry of one ſcire facias and the award of the 
ſecond will Lewe ſame, only Topps at the retum 
dayofthefecond; 7 7 #5 „ 3 
Ĩ be entry of one ſcire facias whete à ſcire fer! is 
returned; is the ſame as before; as far as the words, 
returned to us,” after the end of the' firſt /cire fac 
it then proceeds, That he has made known to the de- 
-: fendant, to be before the king on the day and at _ 
9 5 | Pl 


* 


e s ww W 


ot rebiving Audgment. h 


place in the ſaid writ mentioned, as by the. ſaid writ 
he was commanded, the ſame day is given to the 
plaintiff there, &c. And. the ſaid enjamin, althgugh 
ſolemnly called, came not, but made default, f re- 
fore it is conſidered that the ſaid William have his 
execution againſt the ſaid Benjamin for: the debt and 
damages aforeſaid, according to the force, form, an 
effect of the ſaid deco very, by the e. of the faid 
Benjamin, . 

If the defendant appears to the fete faciay he does 
it by a note in writing delivered to the plaintiff 's at- 
torney, before the-# 1 of the four Aan after this rule 


is given. . 3 1 14 Me 6 


EE nian White, 
Inthe king's bench. l againſt 
| 5 HONG An | Benjamin Black. 
1 J 2 if «FT 17 82 4 nh 
"7 for che duden _ the writ of feire 
ja _ in n ee CCC 


ene Ke. A; . attorney.” 


15 {4 ITT: hacks. 2h — 
2 4411 i 


if a Kir fockas' be ſued aut, We no ener le 
had up on it withir the year and day, there: rag _ 
a new one; for the old:one is difcontinued?:;/ tri: ; 


The drclration| when the ' defendant- n 5. 
ſcire facias. N21 | 190 


2 


| term, enty ſecond Geo che third: 
Miaaleſex, to wit, * S lord the ron ſent to his 
ſheriff of Middleſex, h © writ cloſed in theſe en 
o wit, George the third, (to the end of- the entry on 
the roll, as far as the return. of the ſheriff of the ſecond 
fare facias; ; if there, axe two, it then rocceds) EINE 
which day before our ſaid lord the king, at Weſt⸗ 
minſter, hi; the ſaid Benjamin by C. D. his attorney 
and thereupon the ſaid. on prays that execution - 
may be adjudged to him, of the debt and damages 
aoreſaid, according fo the force, form, and effect A - 
the ſaid recove C. 

This declaration is to be ingroſſed on treble 1 penny 
Paper, charging 84. per ſheet for the copy, and 1 
e 
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laintiff, who makes up the iſſue or paper. 


; 


bock; a rule to plead is to be given; and plea de- 
manded as in other caſes. „„ 


If the ſeire facias is bad, it cannot be amended, 
but the court muſt be moved to quath it, which is 
done by counſel on motion in the firſt inſtance, fee 
tor; Ga, Tale g rr Ot EST BOP 


If final judgment be obtained againſt B: by A. who 


afterwards dies, his executor muſt take probate of 
his will, fo as to recover the money, at Doctor: 
Commons, for the money 1s afſets atWeſtminſter, and 


the executor cannot maintain the /cire ſacias without 


ſuch probate. 6 Med. 134. | 
Upon a judgment in B. R. the adminiſtrator 
brought his | /erre facias, and when he declared the 


letters of adminiſtration brought into court were 


granted by the Archbiſhop: of ': Fork. Cur. held the 


adminiſtration in the province of Tor“, did not ex- 
tend to it. Mod. 15. And in another caſe, the 
adminiſtration was granted by the archdeacon of 
Dorſet 5 the court held, that ſuch adminiftiation 
could not intitle the adminiſtrator to recover, and the 
adminiſtration, . quoad the judgment, is void. 6 A 
134 | | 


recovered by the /eme., dum: ſola. After execution 
awarded, the „eme dies, it was held, it ſurvived to 
the hyſband, 3 Mod. 186. Salt. 116. 


Judgment was recovered' againſt a ſeme ſole, who 


after married, a /cire facias was ſued out againſt rhe 
huſband and wife, and judgment againſt em; be- N 


fore execution executed the wife died, and after her 


* * 


band, and he Was ! eld chargeable "i bur he was not 


death, a new Sire e iffued#againft the huſ- 
liable upon the firſt judgment, 


If after motion, and judgment revived by ſcire foci 
the defendant. dies "before execution, the plaintif 
muſt ſue out a new ſcire facias, but may have it witt- 
out motion; for the judgment was revived before. 
2 Salt. 598. 5 ee | 


Baron andi eme brought a ſci. ſu. upon a judgment 
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habere Jocins paſſe Hello effioriem, wi = <7 
ing a ſcite ſacias, and adjudged that it 1 5 5 : 
brought as well againſt" „ 

en Withers v. Harris, 
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nitro to ſhew cauſe why es in ſuch. 2 
ſhould not be aſſeſfed 2 ml ps FL Or 2 

iltra, 


arid If ſuch defenda At, bis 0 or a 
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hedge” "Wy „matter der to arreſt 
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nothing whereby to be ſummoned; or could not be 
found in. the count 05 ſhall make default; that ther. 


upon ths 5 hquiry oFdzmages ſhall be awarded, 
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ceedings 


hide reg te there erben bad In our ſaid 3 be- 
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udgment. 
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7 40 
fore us at Weſfminſter, chat. the ſaid John, ought : to 

recover his damages by occaſion of thelpremiles 3 
but becauſe it Was unknown to our ſaid court before 
us what Sangre. ths: aid John had fuſtaĩ ned by 
means of the 8 aſoreſaĩd, it was commanded 
to the then at by. the: oath. of twely&-good | 
and lawful men of h is ba eels he diligently in- 

quire what, damages the ſaid. ;Fohn. had ined, as 
well by occation 85 the premiſes, as for his coſts and 
charges, by him laid out about his ſuit in that behalf 
and tl 1 he ſhould fend the inquiſition; which he 
ſhould thereupon 145 under his ſeal, and the ſeals 


of thoſe, by whoſe oath he ſhould take that inqui- 


ſition, on next after together with 
our writ to him for that purpoſe directed, as by the 
record and proceedings thereof, remaining in our 
ſaid court before us, at Weſtminſter, aforeſaid; more 
fully and ak lathe appears, yet inquiſitich of the-ſaid 
damages s ſtill remains to be made; and the ſaid Fabn 
a er interlogutory ee n had deen given miorm 
aforefaid,, and b the retutn of the ſaid writ of 
inquiry. dy; ys to tot Pr ſheriff ſeat as — a - 
the purp 555 afg 2 e, having firſt duly made 
his Fans will [ and teltaggent in Writings: and appointed : 
William © te Executor thereof, upon whoſe 
death the ſaid Hallam duly proved e aid wilt in 
the prerogative; court + the. Archbiſhop. of Canter- 
vary, in due form of Jaw, and took u don himſelf the 
10 en of the Hen den, ereof, às by the ſaid 
ili on we are given N erſtand gr — 8 
1 7 8 85 the 20 5 „iam, e ee 
Fi inteſtate and in ration of all and fi — — 
the goods, chattels, rights and credits, umi 
H 5 faid, 14 hn, A tlie time of his — 
homas, by 1 Providence Archbiſhop of Canter- 
10 1 ae of all England, and metropolitan, com- 
mitted and granted to Milliam Mite, to wit, at Weſt- 
minſter a 5 as by the ſaid William we are given 
to underſtand, and be infornfed; and the fail Ham, 
aminiſtrator as aforeſaid (bath humbly. beſdught us te 
provide him a Proper remedy in chis behalf, we com- 
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Os that caſe: made and provi: 


it fully 


o 


Or reviving Judgment, 


mand you that, by ; good. and lawful men of your 


 bailiwiok,' you make known to the faid Benjanin, 
that he be before us on 


5 next after 
to ſhew if any thing he has, or knows to fay for 
himſelf, why the ges in the ſaid actipn ought 


not to be aſſeſſed and recovered by the ſaid Millan, 
executor (or adminiſtrator) as aforeſaid, according 
to the form of the ſtatute in ſuch caſe made and pro- 


vided, if it ſhall ſeem expedient for him ſo to do; 


and further, to do and receive what our ſaid court 


before us ſhall then and there conſider of him in this 
behalf, und have there then the names of them by 
it TT le Sͤtor mont and Hay 


Diechration on ſcire facias, 5 


London, to wit. Our lord the king ſent to his 


. ſheriff of. Middleſex his writ, cloſed in theſe words, 


to wit, (here are ſet forth the words of ſcire facia; 
as far as the return of the ſecond exactly as on the 


roll, it chen proceeds:] And the faid Benjamin 


being ſolemnly called, comes by C. D. his attorney, 


and thereupo 


ſaid action be aſſeſſed, and be recoyered by him the 
ſaid Wilkam, according to ws form of the ſtatute in 

ed; and the faid Milian 
brings into court here the letters teſtamentary (of 
letters of adminiſtration) of che ſaid Jobs, whereby 
to the court here, that the faid Vi. 
lian is executor, and hath the adminiſtration thereof, 


de: 


If the defendant does not appear after the rule i 


expired, the firſt ſcire facias is entered on the roll, 


which is taken to the clerk” of the judgments, who 


inquiry. 18 to! be , executed, and fa! judgnen 


Aſter final judgment Is obtained, the ſame is en 


tered pn the ſcire acigs roll, therefore if carried in 


/ 


whom. you ſhall make known to him, and this writ, | 


n the ſaid Milliam, executor (or admi- 
niſtrator) as aforeſaid, prays that the damages in the 


ſigns it, paying him 25, after - which ; the writ of 


Of revivihg Aubgmeits. 
the inquiſition is. taken to Weſtminſter for chat pur · 
poſe, ry boy 64. the award of the inquiry, e 


hen, and Judgment 4 they: to de added. MY 
Th ent the jn Ju dgment a in if in, wit) ; 4 
5 5 " Judgniett thereon. ne 4 Ru! FUR 


4s yer ofthe term of it 23 Gm. 3 i 3. 11 
Witneſs H3lliam ear Mansfield. 


ſheriff of Middleſex his writ cloſed in theſe words, 


enn proper perſon, and the ſheriff, to wit, 
- ſheriff of the ſaid county, re- 
ums to us chat the ſaid Benjamin had not any ode 


could give him notice, as by the! ſaid writ he was 


ſame ; therefore, as before it was commanded to the 
ſaid ſheriff, that by honeſt and: lawful men of his 
bailiwick, he made known to the ſaid Benjamin to 
be before us at Weſtminſter, on next after 


day is given to the ſaid Hilkam, there, &c. at 


theriff as before returned, that, &c. 
i ſct forth as above); and hereupon the ſaid William, 
. executor for adminiſtrator) as aforeſaid, prays that the 


damages aforeſaid by the ſaid John, in mie life-time 
s 1 on occaſion of the premiſes aforeſaid, may 


aſſeſſed and recovered; therefore it is conſidered 


f * court of 2 fad ra the king, r here 
1 e damages aforeſaid, by him the ohn, 
"i in his life-time. ſuſtained on occaſion of th the ow | 
Woreſaid, be aſſeſſed and recovered by. the ſaid il. 
n lam, executor (or adminiſtrator) as aforeſaid, ac- 


Middleſex, to wit. Our lord the king ſent to his 


to wit: George the Third, &c. (to the end of the 
firſt ſire facias): At which day, before our lord 
the king at Weſtminſter, came the \ ſaid Miiliam, 
executor (or adminiſtrator). as ' aforeſaid, in his 


orchattels in his bailiwick, where, or by which he 


commanded, or was the ſaid Benjamin found in the 


to 17 form aforeſaid, if, &c. Wen &c. the | 


ach day, before our ſaid lord the king at Weſt⸗ » 

minſter, came the ſaid Wi lliam, executor (or admi—ʒ 

niſtrator) as aforeſaid, in his proper perſon, and the 
Gere the return 


ung to the prom of tho ſtatute in that culms | 
6.0; Wl 


»; 


c aaa wfable £xid-B-AGungs, and 
Eo it is fil} unk bonn what damages the faid 

hath fuſtained db the:0ecafion. df cle pfemiſes 

1 —— as before, the ſheriff is commanded, that 
aer , 35 wrelve good and lawful men of hi; 

WIC E 


diligently inquire what damages th 
d John hath fu ſtained, as 1 by porn, of the 


2 for his coſts and: charges by Him laid 
out about His ſuit in that behalf, and the inquiſitjon 
4 which he ſhall eeuc fun. take, make appear to us at 
=p | Weſtminſter, . on niert after Under 
1 his ſeal, and: the: ſeals of thoſe by whoſe oath he 
1 hall take the ſaid inquiſition, the day is given 

0 the ſaid ; Milliam there, Nc. àât which day be- 

fore our lord the king at Weſtmireſter, came the faid 

IE airy A. his attorney, and the ſheriff, to 

wit, heriff of the ſaid county, returns 

— ingmißtiem, taken before him at (the place 

vrhere the inquiſition was takon); 5 chere i is ſet forth 

the inquiſit ion ]. therefore it 1s confidered chat the 
ſaid Milliam, executor (or adminiſtrator) ag afore- 
ſaid, recover againſt the ſaid Bonjamin the fail = 
indem ortfard, found by: tlie faid myguifitioh, and 
j alſa [1 »adjutiged by the court of our lord 
=O the king now here, to the ſuicdd Miillam by his aſſent, 
1 for his increaſe! of tlie coſts and charges aforeſaid 
” which ſaid d amount in the wg We 
. e TN ese rg ce ae e 
120 101 r e 2 Io; 
Sir bie cru, eee 7 4 de | 
= rhe zer beutel Nen ay 3 
bist et 1104579 ö is x 

George e Third; Kc. To te lherif of Mid. 
Adleſex, greeting: Whereas lately* iti” our court 
heretoforg (that ic to fa) in term, in 

the tenty- third year: of our reign; in our court be. 

fore us came Mimi by A. B. his attorney, 
and brought into the ſame court before us then there 
his bill againſt Fobn-Black, being in the cuſtody of 
he marſhal of our- Marſhalſea before us, of a plea 
of treſpaſ on the cxſei;'- For that whereas (to 
we end of the: — e the damage of of 
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„„ | We. win Gas . | 
thereupon he. brought Huits./ &©.oand:afteryrandsy; te 
wit} in that 1 vary Tamer! digg in QaetRonty-third 
car aforeſaidg the ſaĩd Jahn in his en prop per- 
on, came into our cent hefe, and defended the 
wrong and injury, When, So but fad nothibg:nr 
bar or precl uomo 8 

hereby then ham rerainedum dw ſame cp 

before us againſiithe A bg and Took 
oceedings: were thbreupon(;lhditin,oundaid court 
e us at Meſtmiuſterf thabthefaid Mui 

— 4 — 8 4—.— x:90cafien- f the not 
ss and underuking 
. $I my Avag-inknowa to our ſaid 
court before — — mages the Ia lia hatt 
ſuſtained by occaſion of the premiſes aforeſaid; We 
therefore commanded you. that by y.the oath of twelve. | 


good and lawful men of your bailiwick, you ſhould 


dilige „ t damages the faid iham had 
ſuſtained, as well. > rforming 
| the ſeveral promiſes 2 u wag aforeſaid, as 
for his cofts amd Bore kid fait in chat 


behalf expended, and e you 9 ſend the inqui- 
tion which you ſhöuldi che ru tune 50 ins pt 
Weſtminſter; vow! 2 1: next r. dat laft | 
under. your feal,-and che ſeals of thoſe de held our 


vou ſhould take! thay 1 on;>togetlier! with our = 
writ to you for that directed as by the re 
cord and proceedings: thereupong;romaining in our 


court beſore us at\\Weſtinifteri!« <appeaie; 
ds ofthetfid dampges!atill remains tot 
made, and tlie. aich ahm aftoriimetiocutoryjudg=r 


ment had beeil given vin form and before 
in the rerutn of SONG writ: of: ing uy by us to vou 8 
oe ſent, for the 8 vInteſtate, and! 
ey adminiſtratib —— all and fi ne goods, chattels, 


ere and erodits which were of 3 Rave been 

of granted to Benjamin Black,” as weave been given a 

lea underſtand, and be informed and herauſe wwe bein 

(to willing that 1 which: in our ſaid: 5 

of before us, ſhould'tbe-duly-icxecuted;> we conimand: 

tue Wl jou, _ by 42 and * men of your bailiwick, 
| yon 


et bete iss abetutk Bal. 


8 make kubvrn to che ſaid Benjtnit Sdminifitate; 
s aforeſaid; that he be befote us at Weſtminſter, on 
Ei next after i to- Thew if any thing he has, 
er knows to ſay for himſelf; why thie ſaid damages 
in the. ſaid action / qught not to bo aſſeſſed and roco- 
vered by the ſaid William againſt him accotdinig to 
the form and effect of the Nature in ſueh caſe made 
and provided, if it hall ſeem enpedtent for him ſo 
| 1 and further to do and receive what out faid 
court before us, ſtiall tiere ande chem Sonfider, dt ke. 
there are ſtatecꝭ the etact proevetings from the ſu. | 
ing out the ſeirs / On. only one; and 2 Heir 
feet: returned 25 a feire-facias and nikil returned; 
and award of unottict”/ 2 farius, and the een 
thetcon, 27 L. the writs ind returns. of 
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5 | onwhiththedefendant is den; 
: " to bail. «are; that if he be condemned in 
Aae y the plaintiſf che condemnation 
money or ſn himſelf —.— or the bail 
ſhall pa y the condemmstion or him. „ 
AH 2 plaintiſf therefore — — to the 
1 his execution muſſ not be by: fer; factas or elegit 
for by theſe he attempts u ſatis faction from the pro- 
perty of the defendant i but it muſt be by writ of 
| 7 8 oy; er dee acirndion which grit muſt be returned 
wait; g inventus, for the bail are ly 
Moe on the failure „ &- 
Where the: -recognizance! is >. forfeited; by de per- 
5 forming the conditions thereof, the plaintiff may 
either bring af action of debt upon the retognizance 
ot proceed by ſeire facias,  : writ which commands 
the ſheriff to mak# Known to the bail the — 
recovered: the effect of the recognizance, and that 
„5; 6 i 0 $3143 Wy » ey * Ode 


Et Hcire Facies gggainſt Bud. 
the defendant ng nat furcendered, 55 1 
at, and ben caple wh E 


that they 2 AF. 32 COPE ew cauſe why. 
plaintiff oule ot have execution agaight REG o 
the, debt and 3 recgxered .. 

The recognizance of ball is always enteral a NY 
in court, al Rad vally taken by 12 20 
bers, nor is ſuc recogniaan m_ ay 5 92 | 


Whe g | 
22 ane Re or 16 Aren 55 5 
bail, in cheir diſcha e, natice ſhauld be immediately 
Sen! to the 5 50 8 attorge , 98 an hap Fried 
entered u an fag = eee | 
given, an -PieE i 
turn of . capias ad ſat eee 
with the 925 8 by ont 0 | wy 

The ca. ſa. mu 925 rn of Op 
tus, by the ES in his, ofice 9 55 Bud A 
of the return. the bay nat "being bound ho! Tet 
der the, p proc , gud . — know what, $xecpHiap | 
the plague . e 2 n 
original, 75 75 58 til 
days n . ag, return of the <a. ſa, 


der to charge 5 bail. Stat. 13 Car, 2. c, 2 
But if by bill, eight days is en, Fall. 805 
fo FINE 501 81 


2. | $85 4 
If the plangy Gage to proggsd aga 0 the bail 
9 


re a Writ 


by action of debt 3 agnizanee, be 
is ſued out 1 bai] pon e rec 
there muſt be entered on a roll the dec aration,i a 
the recognizance of bail, 10 0 the term the declaration 
is of; and the writ mu a clauſe of ac etiam, 
« and alſo to a bill ef ad illiam againſt _ 
lid Richard and Are Tha plea of geht pon 
JecOgn13ance,, accordin to. th 7 97 oſ our 1 5 
before us to be ibi rat, Is 
or their attorney, MA not bound nd. to accept ra- 
boo ny . h. wege ü in ge 

5 40, 2, \ 4 

The bail fhall have ei ci tit * 80 days 118 ny 
next after the crunk 9 7 75 or 
a ſued ont agaif che prine 
ks "AO HAAR __ 205 EA Q 


— 


. PI k - hs, PAR 
2 9 n Vow 2. a; > 
2 . — 2 


2 n 4 v2" — ISS... _ - ; * on _ a — 
AWD _— 5 — — — : . * NN e 
— 2 — 4 * — == pr = =: I a 2 © — er e r 
— 2 ky my = — 3 Pax > 1 —_— — : L OY. Fa 2 (48.29 
- — _ at a LE 
— — — * — — 6 N rr * * 0 
— 22 . — * — o . A 2 8 5 N k * ” 
— er > — T Fe E * N — — 
* . nat — . 5 l 
8 
„ 
" * þ 
* 
. 


Fae. a= 


l 


; 
. 
4 
** 
. 
44 
748 


CREE. I Inn 


Pn IE N 24 
ECT 


5 - 
Ts r 


370 


| bags e de bad, 0 
Ne" 915 15 


bringt. or nis athornicy, all further proceedings 


| | a the bail on the recognizance Thall ceaſe. R, 


1 Aw. 
If there are but four days in term after the retum 


of the writ, the rey rr haye 25 rye} in the 
next term to render. 1 Ed. Ram | 


In an action of debt on Fr zance againſt 

Wa A rape : Fall. 5 $4. | 
co. | 

Ford y, if the e declared for more than 
the proceſs, the were diſcharged : but now the 
bail ſhall not be anſwerable for more than the ſum 
fworn to, or indorſed on the writ or protefs, on 
which the defendant was arreſted, together with coſts 
of ſuit. Rule, Z. 5 on 8 | 
nſt the bail by ſcire facias the 

rom the jud ges chambers, or 


ug thoſe that e 1 u there are 
, as they who did not juſtify 
1 exonęrated, nunc pro tum. 4 


There is entered tpoh the roll the declaration and 
the recognizance of bail, with a | meqnorandum of the 


may get. leave to 


f Burr. 2107. 


term the declaration is of, which is to be docquetted 


and filed in the treaſu mh a number. roll 
1 8 the Yn is 


nie of 4. 'B. en ond, . of the term 
of. .  .._twenty-third George the Third, one 
twink ;frien hundred and eighty three. 
Middleſex. Entry of a recognizance of bail be. 
William White plaintiff, againſt Richard Ru 
8 orien LOO 1 of n Wet 
oll 
Pot 


r 


Dr 


& S 7 A. 


nts, 


1 


8 P * \ 
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ments, who will enter the recognizance, paying 2s. 
and mark the roll, for which is paid 18. more, if 4 
further entry; if not 33. for the docquet, ahd it 18 


then to be filed in the treaſury at Weſtminſter. 


The carrying in the roll is now diſpenſed with, - 
but not the entry; and it ſeems if it is filed any time 
before replication, it is ſufficient, if the Ae he nul 

tiel record; not is there any ocraſioti to file the 


1 


fa. till replication. 3 Burr. 136d. 
eu of recigntagter of bail, 
As yet of the term ß twehty-third et 


George the Third. Witneſs Wil iam earl Mansfield. 
Middleſex, to wit. Be it remembered, that on 


in this ſame term, before our lord tie king at Weſt⸗ 


minſter, comes William White by A. B. his attorney, 


and brings into the court of our ſaid lord the king, 


before the king himſelf now here, his certain bill 
againſt Benjamin Kack, being in the «uſt ody | of the 
marſhal of the Marſhalſea of our lord the now king, 

fe 


before the king himſelf, of a plea of treſpaſs on 


caſe; and there are pledges. for the proſecution, to 


wit, John Dee and Richard Roe, which faid bill fol- 


lows in theſe words, to wit, (here is entered the 
whole declaration verbatim, &c. it then proceeds, 
and the faid Benjamin Black, by C. D. his attorney, 


comes and defends the wrong and, injury, when, & c. 


and hereupon Richard Red, of, &c. and Bartholomew 
Brown, of, &c. (naming the bail and additions as 


in the bail-piece), eame into the court of out faid 


lord the king, before the king himfelf, at Weſtmin- 
ſter, in their own proper perſons, and became pledge 
and bail for the {aid Benjamin, and each of them 
if it ſhall ha that the faid' Benjamin ſhall be con- 
victed, at ck fait of the ſaid William, in the plea 
Woreſaid, then the ſaid bail conſented, and each of 
them conſented, that all ſuch damages which ſhall 
be judged to the ſaid Milinn in that behalf, ſhall 


became pledge and bail for the ſaid r . that 


be made of their and each of their lands and n ; 


7 
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St Sire Fattas Wbt Ball 


ind "levied t: to the uſe 20 the GH Wi Mam, ir; it {hal 
2 77 that 1 ſaid Benjamin ſhall, not pay the (aig 
damages, or render himſelf to the marſhal of the 
riſ. 10 of the Marſhalſea of our lord the king, before 
the ki ne eaſel on that occaſion. 

= as the entry of the recognizance is made ani 


| e 214 the capias ad ſatisfaciendum returned by 


the ſheriff, 2 ſcire facias muſt he ſued out againſt the 


bail (which muſt oy iſſued in Middleſex), which is | 
ſigned and ſealed, fi figning 18. 64. ſealing 74 


8 is to be teſted on the return day of the ca. ſz. 


4k by bill; 192 if by ori gore on the quarte die pf of the 


return-day ; and left at the ſheriff's office for the re- 
tuin of nibil, for which is paid . if the plaintif 
doth not ſummon the bail. On the return-day, an 
alias muſt be ſued, out, and ſigned and ſealed as be- 


fore, and left at the ſheriff * 752 return four days, 


exclufivę of the return- da s Wh 8 Geo. 2. the alia 
muſt bear ze/te the return- day of — ert fire facias, 
But if 5 one, ſire facies is ſued out, which is to 
returned ſire feci, then a ſummons is to be got 
ben the ſheriff, directed to one of his. officers, who 
ill ſummon the bail thereon, and the ſummons is 
ood, although not left till the day of the return; 
Fur this //cire facias is to lie in the ſheriff's office four 
ays, excluſive of the ręturn-day. R. E. 5 G2. 
nons 25. 5 each defendant, olßcer 55. each. 


77 811 


1 3 . facias again} bail 


n e che rd. &c. To the ſheriff of Middle 
ſexs. greeting : Whereas William IM bite, lately in our 
court —45 Le We * without out 
Woh, an the nt of the lame court, reco- 
Ea Gall be. BL lack, for his damages which 
he ſuſtained, as well by reaſon of the not performin 
promiſes me yen made by the fa 
* py to oo lam, (if the action be in 
br, 4 * well a. certain debt of one hun 
as alſo twenty pounds for his damages which 
uſtained, as well by means of the detaining 
debt) as for his Oy and charges ah bim 


about 


ſald Benjamin is convicted, as appears to us of fe- 


cord; and although jud ment thereof be 8 . 
1 


given, yet execution of the damages aforeſaid" ſti 
remains to be made to him the ſaid William; and 
whereas Richard Reg, of, &c. and Bartholomew Brown, 


of, &c. lately, (that is to ſay), in 


ſaid court before us at Weſtminſter came perſonall 
in their own proper perſons, and became pledge 
and bail, and each of them became pledge and bail 


term, in the twenty-third year of our reign, nas Pa 


for the ſaid Benjamin, that if it ſhould happen the ſaid 


Benjamin, ſhould be convicted at the ſuit of the ſaid 


5 


ibout his fait in that- behalf expended, whereof e 


William, in the plea aforeſaid, then the ſaid Richard 


Red and Barthbolemew Brown conſented, and each of 


well the ſaid debt as all ſuch damages), which ſhou 


them conſented, that all ſuch damages (in i 1 


be adjudged to the ſaid William ſhould be made 6 
their and each of their lands and chattels, and levied, 


to the uſe of the ſaid William, if it ſhould happen 


that the ſaid Benjamin ſhould not pay the ſaid dama- 


ges, or render himſelf to the marſhal of our prifon 


of the Marſhalſea, before us on that occaſion, as by 
the record of the ſaid recognizance now remaining 


in our ſaid court before us at Weſtminſter, fully ap- 


pears, yet the ſaid Benjamin hath not yet paid the 


laid damages (or debt and damages), or any part there- 
of to the ſaid William, or rendered hin elf to hs | 


marſhal of our priſon of the Marſhalſea before us o 
that occaſion, as we have received information from 
the faid Milliam, wherefore the ſaid William hath 


humbly beſought us to provide him 2 proper remedy 


in this particular, and we being willing that what is 
nght and juſt ſhould be done, 9 you (if an 


alas „ as before we have command you,“) that 


by honeſt and lawful men of your bailiwick, you 
cauſe it to be known to the ſaid Richard Red and 
Bartholomew Br own, that they be before us on 

to ſhew if they have or know; or if either 
of them hath or knoweth; of any thing to ſay for 
themſelves, or himſelf, why the faid William ought 
not to have his exccution againſt the ſaid Richard 


Red 


: , 
33746 
3 i 
4 ; 


: E and Bartbolometu * 75 th. 


and receive all and fin ofe things which our 


of thoſe by whom you ſhall cauſe it to be made 


1 Lev. 225. 


0 the Fhi «iÞ ee are carl 


debt and damages) aforeſaid, according to the ve, 
rm, and effect of the ſaid F if it ſhall 
,expedient for him ſo iy do,. and further to do 


faid court before us ſhall then 19 there conſider of 
them in this behalf, and have there then the names 


known to them, and this writ, Witneſs Wilian 

earl nating, at Weſtminſter, the e e 

155 in ee -third year of our reign 
Stormont 00 Way 


IO 


"Ajax, 88 oy for William White, againſt 
R ed and Bartholemew Brown, bail for Ben- 


| 

W Black, for damages, returnable on 
e attorney. 

mi, e e g at 

againſt . 

* and another bail We —_ ar 

| Kill on En 5 5 

1 

on the return Fes of ks firſt fare, ry if it is el 
Wo cire feci, or on the return da ae the —— R. 
returned nibil, a rule muſt 5 «it for julgnen th 
at the clerk of the rules, paying 18. if no of 
pearance, the firſt ſcire facias — bo entered on ſic 
roll, and taken to the clerk of the judgments, — apa 
will make the entry, which is figning the judgme n Br 
an execution Nee "than be — out. Str. 11 a - 
c 


7 
2 


Eu of fr facias . nd nibils therem: i: 
Kits of the term of Berry -third of Georg? % 


- Middleſex 


—_— "TT 5. 


. 


n 


ele 


fire feci, at the end of the ſheriff's return of Hoy 
ar 


is a a, 0 * OY 
* 1 with, 


| Middleſex to wit. Our lord the king fent-to his 
ſheriff of Middleſex his writ, eloſed'in theſe words, 
wait. George the Third, &0. (io the end of the - 
ik fore Geier) ar which day, before our lord the 

king at Weſtminſter, came the ſaid Nilliam White, 
in his proper perſon, and the ſheriff, to wit, 


Sc Is 


ſheriff of the ſaid eounty, returned to us, that the 
fad Richard Red and Bartholemew Brown, had net, 
or had either of "them, any thing in his bailiwick, 

where or by which he could give them, or either ef 
them, notice, as by the faid writ he was commanded, 
nor were they, or either of them, in the fame: 
Therefore, as before, it is commanded to the 
faid ſheriff, that by 13 c. he make known 
to the ſaid Richard Red and Bartholomew Brown, 

that they be before the lord the king, at Weſtmin- 


ſter, on {the return of the a!/as) th ſhew in form 


aforeſaid, if, &c. and further, & c. the fame days 
given to the ſaid William, there, &c. at which day 
N 5 lord pe. king, ell gt Gt | 
the faid William in his proper perſon, and the ſheriff 
3 before ma {ot ph me 4d * Richarg Red 4.5 | 
Bartholomew Brown, had not, or had either of them, 
any thing in their bailiwick, Where or by which he 
could give them, or either of them notice, as by the 
fad writ he was commanded, nor were they, or 
either of them, found in the ſame. And the faid 
Richard Red and © Bartholomew Bron, although on 
that day folemnly required, came not, nor did either 
of them come, hut made default, it is therefore con- 
ſdlered that the faid' V illiam M bite have his execution 
wainft the faid Richard Red, and Bartholimetu 
Brown, of Us eas aforeſaid, according tothe 
"_ form, and effect of the recognizance aforeſaid, | 


If there be only one ſcire fapiay, and it is returned 


feet is added, and the ſaid Richard Neu and 
Plomer Brown, Lang on that day ſolemnly re- 
qured, did not, nor did either of them come. It is 


licrefore conſidered that the ſaid ag 


58 


t Seite Facios's 


His execution againſt the ſaid ee TY 
'  thalomew Brown, df the damages lor deht 
Ses) aforeſaid, eee eee Ns 
fie. of. the ſaid re _ Zances &c. 
H the two writs. 5 Gre, facing; arg of differen t 


2 "terms, the firſt of eee in LT en aun, 
is entered on the me and the ſecond only awarded. 


24 lf the 2 whi 


to:get a 8 

wrking, jk, there, are no 60 then 

1 175 — plead, 8 89 955 474. 10 12 

eclaration; is, not deliver 44 days 2 

hes pſive, before, the gon of. th $ori. en will | 

4adcd co an imzariguce. 52101 q "7s wad 
word 35cm ot: oF ie veds ninth 770 

„Nu Declaration teien bail kw ind latins, - 


A1 15 248 10 


1 Kan in thy RG; Fear, of the 
hg om 


ene of 4 1 
Yap dare £03 ok ig 2 wat; and % 


515 N wy 828 hy 
2 15 Tis to wit, Our Lor 5 3 ſent to his 


Meriffof Middle „his 1 0 od in theſe words, 
| —. wit, George Ne 1. Re (here are inſerted the 
ona N ſoing out the ſcire facias 


netner ire feel returned, or a ſer 
2 il arne. 5 1 of another {ir 
| ifeci954, and the. return thereon, anſerting the writ 


eee ich da nefore:our lord the king 
ar ee t whicl 2 . 


% . aid e Red. and 
Pd attorneys ag 


rays (hat gxgention may | 
5 es tops eſaid, accord 


n . ST 
8 W the 29585 ST gr” 
1. 


F eee ea, 


Ot Stire Faclas again: 
the plaintiff. had other execution againſt him; that 


; the defendant paid the money recovered, or the bail 
muy plead a render of the principal; but they cannot 


plead that the principal died before the retufn of the 5 


ber forias; becauſe if he died en the dag: of ie re. 
e turn of the rapias ad ſati aciendum the bail are liable. 
4 Stat. 4 & 5 Ann: c. 16 fl 12. 2 Mod. 312. Leih. 


f the action were by original, the eapias ad ſatis- 
n, faciendum muſt be returnable on a general retur n- 
, day, ubicunque, and muſt have fifteen days between 
x the ted and return; and when on driginal, the fl- 
n- WY later enters the recognĩzance, and dotquets:the;roll; - 
f therefore after the 1 
ed aon g inventus againſt: the principal, it id to be 
ulen to the filazer for a ſcire fucius, who makes it 
1 out; paying him bgning $5, 44: and 2 ſealing; tlie? 
be ſure fucias is then to be left with the ſheriff, and up- 
au the return, the fila aer will make oubafl la. 


hi After the return of the ſecond ſeiriqacini; nibil; or 


45, dt one Hire faciass ſcirr feci, alrule is ti be taken for 

te i judgment on the quarto' die pg oficther return day, 
10% e which expires in four days after that day; When 
n judgment may (if no-appearance-delivered) be ſigned 

xe vpon the roll, as by bill... Rege N 
mls By original the bail have till the ! quaizo, die poſt 


k, ug Roll. Rep. 897. Lord Raym. 1 56. por 


ing Wh e the return of the'ſci-#.facias to-ſurrehder-theprin-. == 


h, WW <ipal, but it muſt be: ſante euria, ale not at- a 
ud judge's chambers. Bord Ray. 1 6% Aue 2134. 
M ann; N e Jabog AeR 4. * 
pon e It the bail appear to the /cire Facins, t ds done by 
I note in writing delivered to the att lor the 
ol Fee e it og Yo tu! Pl 
gn: Ihe dondition ofa recogniaance iginal, dif- 
from that by bill, as the am yer in! a 
mai and the latter generally to render; there- n 
ore it became a queſtion, whether the levying againſt ” 
dul the coſts of the: ci. Aa. out of the. penalty Was 
, and it was held, that though equitable coſts © 
Way be levied our of the penalty of aq4hond;! yet it 
ms too hart to ſuſter it 0 Is levied againſt the 1 


_ fo the dn n. money Was —— 
5 * . 42 

\If-there be error brought by: the principal, which. 
is afterwards -non; profſec with coſts, yet the bail in 
the original action are nat liable to the coſts in error, 
but only the damages. recovered in the original 
855 N e N in tha 


Y 


On. 


3 dum def u in b. 
fr e Thind, fe. T'0 the at of. MM 
fox, ing: We co yon, take Ri- 
4 Red; and Barteiamætu Brown, 3 of Ben« 
F Black, if they be ſaund in your bailrwick, and 


ſaſe chem, ſo: that you have.thei bodies 
F an 


ta ſatisfy Malian White onevinaind | 

12 * üer, William; lateby in our court 

re; us, recovered” againſt: the. ſaid: Benjamin, for 

his 22 which he had fuſtained, a well o 
meaus of the not . performing! certain promifes: and 

undertakings, lately made by-thedaid;Benjamin to ti 

_ faid /illian; as for his ooſts and charges by him about 

his ſuit; in that behalf expended, whereof the ſaid 

Berjam:ni is convicted, a8 rs to> us of record; 

And whereupon it was confidered, in our ſamt ou 

beſore us, that the ſaĩd Iiiliami have his execution 

_ againfttherflid: Richard and Bartholomew, for th hid 

damage, Colts and charges, according to the forts, 

form, andi'effe&iof' a certain:reGognizance:acknow- 

ed thoin, . the ſaid) Richard and: Partholimu, 

in our beſore us, for the ſaid Benjamin, 2 

the ſuit of the ſaid William, as likewiſe :apptars' td 

1 of, 'recards; 9 n then there hüt wit 

Witneſs, rac 17 wy 

ts 1 26 bum aut Wi 


2 


©: Aer 1 eee nbd 
eta ata cetiain 
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5 ec 


8 0 us, that the ſaid Richard and Barthoto- 
mew were not, nor was either of them, found in his 
bailiwick, whereupon, on the behalf of the faid i- 
liam, it is ſufficiently teſtified in our ſaid court be- 
fore us, that the faid Richard and Bartholomew lurk 
and ſecrete themſelves +in your county”; and crate 
ders then this welds Witneſs, Jn: os wt 


Fieri facias axon bail in __ 


\ Georg he T Third, &c, To the ſheriff of Middle- 
command you that of the goods and 
oy . eb Red and Bartels Brown, the 
bail of Benjamin Black, you cauſe to be made one hun- 
dred pounds, which William White, lately in our court 
before us at Weſtminſter, recovered againſt the ſaid 
Benjamin, for his damages, as well by means of the 
not performing certain promiſes and yn ings, 
lately made by the ſaid Rams to the ſaid William, 
as for his coſts and charges by him, about. his ſuit. 
in that behalf expended, whereof the faid Bowamin is 
convicted, as appears to us of record. And where- 


Wo TY nm > 


at the fad William have his execution againſt the 
faid Rjobard and Bartholomew, for the ſaid damages, 
coſts and charges, according to the force, form and 
effect of a certain recognizance acknowledged by 
them, the ſaid Richard and Hartbolometo, in ur {aid 
court before us, for the ſaid Benjamin, at the ſuit of 
the ſaid William, as likewiſe appears to us of record; 
= haye you that money before us at Weſtminſter, 


to render to the 
fig William, for his | damages 3 and have 
you there then this writ, e 

l Way, 


 Teftatum fleri Reiss axaing bail 5 in caſe 


Afer 39 appears 10 us of record ed, 
and our ſheri at a certain day how 
pal, returned to us that the Tad. Richard and Haribo 
leer fawn, „ of them, any 3 


SAE 


n it was conſidered, in our lame court before __ 
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"Red "and" Bartholomew Brown, the 


PE OO IEA in his bailiwick, whereof ho could icauſs 
to be levied the damages aforeſaid, or any part thereaf, 
1 it is teſtiſied in our aid court bofore us, 
that the ſaid Richard and Bartholomewhave ſufficient 
goods. and chattels in your bailiwick, ; whereof: i 
. Sa to be levied the debt and damages afor 

2 thereof, and have there then: hi 
_ it. 


itneſs, &c. 
Capias ad ſatisfaciendum againſt 6 bait i in dab. 


George the third, &c. To the ſheriff of Middleſex, 

2 We command you, that you take Richard 

ail of. Benjamin 

"Black, If they be found in your bailiwick, and 

ſafely keep them, ſo that you Have their bodies be- 
fore us at Weſtminſter, on 

d to ſatisfy 7 liam White one hundred pound 


for a debt, which the faid William lately in our court 
before us recovered againſt the ſaid Benjamin, as alſo 


fifteen pounds which were awarded to the faid il. 


liam,” in our ſaid” court before us, for his damages, 
which he ſuſtained as well by. reaſon of the detaining 
the ſaid debt, as for his coſts and charges by him 


about his ſuit in that behalf expended, whereof thc 
ſaid William is ep hoon. as ap pears to us of record. 


And whereupon it 1s Fades Tin or ſame court 
before us, that the frid 7 Mam have his execution 


againſt the ſaid Richard and ' Bartholomew, for the 
ſaid debt and damages, according to: the force, form, 
and effect 7 a certain recognizance, *acknowledged 
by them the faid Richard and Bartholomew, in our 


| ſad court before us, for the ſaid Benjamin, at the ſuit 


of the faid William, as likewiſe appears to us of re- 
cords ; And mY {ad then there this writ. Witneſs, Ke. 
e and Way: 


* * 45 
8 1 161445 


Fin „ 1 hail in debt... 


15 PEE the hr, Kc. To, the fitiff of Mi- 
dlefex, precting : We e you, us of 44 


992 . goo ds 
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Foods and chattels of Richard Red and Bartholomew 
Brown, the bail of Benjamin Blach, you cauſe to he 


before us, that the ſaid Willia 


made a certain debt of one hundred pounds, which 
mlliam M bite lately in our court before us at Welt- 


minſter recovered, againſt the ſaid Benjamin, and alſo 


fifteen pounds which Were awarded to the faid Mil- 
lam in our ſame court before us for. his damages 
which he ſuſtained, as well by qccafion of the de- 
taining the ſaid debt, as for his coſts and charges hy 


him about his ſuit in that behalf expended, whereof 


the ſaid Benjamin is convicted, as appears to us of re- 
cord. And whereupon it is adjudged in our ſame court 
"IK have his execution, 
againſt the ſaid Richard and Barthvlamew, for the 
ſaid debt and damages, according to the force, form, 
and effect of a certain recognizance, acknowledged 
by them the ſaid Richard and Bartholomew, in our 
ſad court before us, for the {aid Benjamin, at the ſuit 


of the ſaid Milliam, as likewiſe a to us of re- 
cord. And have you that money before us at Weft- 
minſter on deo render to 


the ſaid Milliam for his debt and damages aforeſaid, 
and haye then there this writ. Witneſs,” &c. \ 
Rr S Starmont and Hay, 


The bail to acquit themfelves of their recognizance 
jntitely, and to run no hazard of the death of the 
defendant, muſt render him in their diſcharge, be- 
fore the return of the capias ad ſatisfacienaum, as the 
_ of the principal afterwards will not diſcharge 


If the bail do not ſurrender the defendant befaie 
the return of the capias ad ſati facienaum, they ſtill 
have, (unleſs prevented by his death) until. the re- 
turn day ſedente curia, of the firſt ſcire facias, if re- 
turned /cire fect, or if a nihil is returned thereon, 
then until the return day ſedente curia of the ſecond 
ſere facias. 4 Burr. 21 5 

The rule of Eaſter, 5 Ges. 2, directing the above 
lurrender, will be conſtrned ſtrictly, and therefore the 
jul muſt not wait to the laſt moment, before they 
Yr nya Flo TOs ſurrendet 


* * 
%. 


© < { hy ( +. 


ſurrender the 5 for ben notice may be 
leſt by che 8 return — of the —2 
: facias, and they afterwards" make all che expedition 
they can to take defendant, yet if they do not fur. 
render him ſedente euria, they will be fixed, and the 
- court, even upon affidavit," will not relieve them, 
though they put the defendant in the hands of the 
| 5 the return of che ſeire farin 
ö 1300. 
15 If the defendant” be in the eniety of 1 7 ſhenf 
(other than London or Middleſex), the rule 
was, that an babeas corpus might be moved for, and 
. made returnable in court; but now chis rule is dil 
uſed, and the bail may haye a habeas corpus either in 
term or vacation, dire&ef to any ſheri or gal n F 
; whoſe cuſtody the defi t is, to bring him before a 
a judge returnable immediately, in order to render , 
"kim in diſcharge of his bail. 3 e 1876. 5 
i 


If the 2 becomes Prankrupt, and obtain 
his certificate pending the action, and * hr 
bail are fixed, he may if in 2 u 
tion; by ſommons, 5 diſcharged or e ban ball way 
if he is not rendered, apply to have an exoeratr 


eutered on the bail · piece by ſummons, which vil 
be ordered en producing, the certificate. 1 Burr, 


7 Fer the defendant is eonvifted of felony, and 178 
doned on condition of tranſportation, and a civil a 
; tion is ws tg A him, the court will grant 


an habeas- corpus u lication, in order that he 
may | be ſurrendere in that caſe, they will com- ; 
mit him to the ciel and order an exoneratur to be ſu 
entered, and then | remand defendant to the goal tie 
0 from whence he ee, Ser * 3217+ um, . 
| | 1 

07 fartmideritx the FREY in town, 

Ir we defendant is in town, he is to be taken u to 


2 8 Pannen an the clerk will make out tit 
a . ad en commit 


ot Scire Farms againtt Bail 3863 


commitment and ſurr er, for 1 is , Paid = 
64. if one. cauſe, tip 10s. 6d. 
for tis certificate of tires ſurrender. 45 — as 
the defendant is ſummoned, notice is to be! given 
to the plaintiff's. attorney and affidavit of the ſervice 
thereot ſhall be made before the bail are diſcharged, 
otherwiſe ſach-render is;to be void: » N. Trip. L Ans. 
bur it bath been held, that though notice is not 
2 of the render, yet if plaintiff procesds further 
rain the bail, that! ſhalk not vitiate the ſurrender 3 
— bail ſhall not be h ef till they: pay: the'; 
coſts. 6 Mod. 238. 4 
When notice has been giren to the plai atiff's at- 
tome y, of the defendant . e ee. tlie _ 
mou muſt be taken off the either at tlie ju 
chambers, or with maſter's clerks; and then 2 
with the certificate of the elerk of the the 
affidavit __ notice to the ue mhomilten enter an 
eunerutun thereon::: paying: him 27. 4. the l· piece 
is to be then filed Le + 44. as-ſoon as; the bail ate 
exonerated; the commretiturt: and ſurrender: muſt be 
entered in the. manſllall's book at ae e args 58 0 
ahn R A n - et 


Th aug : 19 


iin g plaimith. 
Bey denn Black, defendant 


eng bench. 
80 ws. 7 IP FE Tay: 

E l "Rs 
tial od . r Pg: ad 48 b. 
Tale TOON above defendant 481 this day. 


to be ſurrender, himſelf, i 5 You bad 2 — 
15 * 10 2 ice 


i, Ne. dated the. 


2 2 1 11 * 
Pere WE . £2 44 02 
Iq; ? ad N 

* * 


han hits 1 * | 
go bench. © 9110/7791: againſt ; 


4 


* 1 3060 ae Bleek; defendan. 
| 2% Trotad oben 
0 and CHF, 6f, ee zeutlemen; maten 
vatly and ſaith, that he 54 f ver Mr. A. B. the 
| plaintiff's att in this cauſe, with a true copy of 
the notice hereto ainnexed: * delivering the ſameto 
the clerk or ſervatit of the fad Mi?! H. at his cham- 
ders in the Inner Temple. | 7 : 5 l 0 5 
2s 2 Hnoigle 2if3 of novig nad ed oolron 2.19 
The ſorni og ine entry f tlie ommittrar and, . 
rendet will be ſern in the masſhall box. 
Tus bail may. take the priwipdl on 2 We j 
keep Um il e next day dndothen ſurrender him, P 
6 Mot. 2 Sa? they” naſe! ſtay with him,, or tilt 
_ " note from him; conſenting to remain in cuſtocy 
. — ſurrendered. * K CER « 
he plaintiff recovered: jours prin · 
cipal and took out a cap} ee eee 10 
a non eff inuentus returned: this judgment error 5 
was brought, and two days aſter the plaintiff ſued 0 
out aiſcirsFacias againſt the bail, who moved to ſtay : 
e roceediſig upon the "feire Farias, ages done 175 
in caſes Where pending erfbr the plaintiff brings an 8 
action of deht e. A judgment; inſiſting it was 
more reaſonable in this caſe, bec ct otherwiſe the a 
might loſe the atvantage *6f * difcharging gangs 
a ſu er o e ring al, able 0 % 
| 227 w Nett x NN, 4 , firs, ha 
rg hog? omg ba 0 fil but 
ſhould. be Is 6 balls ene that i. W 
jeg imer bt tine 0 would renget the princi f 
pal, or bf Judgment W e rags oe N it 
1 Burr. 340. 
* Where 13 is” Brom ie by the principal within 4 
the time allowed by the, for the ſurrenſe \ 
_ defendant by his 5 tlle crx w upon ier bat 
parry: ſtay the proceedings againſt them, Be, the | 
vritefterror ſhall ſhall be n!. they undertaking | 


tne IE. teens wt. ms. me. ar... ELSE. 


[nd 
— 


t 


k. 


23 


pay * apo the damages recovered, zor, 


kits ea hin four da Js me after, the deter 
nation or aridatice” if il 15 1. in favour of the de 


dant in error, Capren v. 7725 11, Burr. 340. ** = 


fur- 


r ”.7 
* %S 


If a writ of error is allow Ire: gay proceeding 
againſt the bail, it is a Juper, n 17 from the 80 
notice of fuch allowance and 2 
45 cannot be returned gin $9 derived . 

hongh taken out and 171 with the ſheriff e 
tefors the allowatice ſerved, and the plaintiff 
wait until after the afficmance before a / TOP EAT d | 
left, Str. 1786,” and it is 8 contempt to proceed ja- 
pinſt the bail if the, allowance is ſerve i; in time. 
urr. 340. 

1 writ of b is by abſolutely ; a huper ſedeasy,. b 
the plaintiff cannot ſo much as take out a capiat ad, 
ſatifaciendum and return non. eft i W in order to 
proceed againſt the bail. Sir. 86 ee 

But if a writ of error is e by. the Principal, 
and no bail is put in, ſo as to make it am abſolute. 
fuperſedeas, the court will not ſtay Ws. ee 
inſt the bail. Str. 7817. 

lf the principal do not bring his error in time, aud 1 
the plaintiff proceed againſt e bail, and the DS gat. 
ſare facias i is returnable, the; e court. will not en let, 
them into the terms.of a render, but obli 15 
par the condemnation-money,. and the — Arbe, 
are facias, In four days after affirmance » an. . 
there is no bail required in error, they 7 will att d ma 

alen 8 4 


RY | pay the coſts i an aue if we ju 

: 1 the 2918 Dr 122 

Where kt i do not app ply. Hg be . Proceeds, | 
inge Nan ore Fror, till their, ume to ſurrender Is out; 

no 


tle cdurt wi q . 7 7 for that purpolg, : 
but only four \ as to. 5 ene, tex zh 


If the bail ungena e 405 ae. 
within four, day: 1 5 ce 15 


bamber, and eh 1 55 
* 4 


ant brings error 1 in arne net e 
auge. 5 Huf, 2820. „ e 
sf TT The” i 


: 


ot have execution, until the aſſirmance there, 
lat is the final Laffrm Ky 15 


f 


cire Sars ami TY 306 


386 


of Seire Tatias agate Sat 


The plaintiff obtained Judgment, aud ai 


brought a writ of error, and tranſcribed, which r- 


mains undetermined, defendant, was ſeryed with 2 


ment againſt him by default, and execution iſſued, and 
the ſheriff in poſſe 
ings upon' 1 = as it would be unreaſonable, that the 


writ on the vim by ee and for want of plea, judg - 


plaintiff! told proce in executinga ewe ent, which 


— of courſe fall to the ground in caſe the origi» 
nal judgment ſhould he reverſed, but defendant was 


414 


bound not to bring a bill 1 in 29 4 4 Burr. 2454 


A feire Factas \ was brou ught againſt. tliree bailees on 
a recognizance. ackndiledged y chen and the prin- 
cipal, jointly; and on, demurrer thereto the writ 


abated; becauſe being founded on a. record the plain-, 
tiff ſhould ſhew the cauſe of variance from the re- 
cord, às that- one was dead. But if an action is 


brought: upon a joint bond againſt three, only where 


there are four or hve obligors, there the defendants 


ought to ſhew that it was made by them and others 


in füll life, not named in the 55 becauſe the court 

ſhall not intend that the bond was ſealed and deli- 
vered by all that were named in it; and therefore 
the defendants cannot demur upon it thovgh it be 
by Ter hec ver ha. Allen „ 


irt facias 15 not lie againſt bail, unleſs a 7 


41 fa eee s ſued out, returned, and filed; 
— it may be filed after {the Fire facias iſſues, 1 Lev. 


225. Mole on Rule, Ea 760. 


A feire fucias iſſue Tait e bail telled 23 Toa 


returnable the oth ; 8 was left in the ſheriff's office 

the 2 th, and die Shih 

was not ſerved on 3 of che bail until the 29th, an 

not on the other until the 1 in the orn. 

ws _ laſt day of term, No capias ad ſatisfaciendu 
rned 1 filed 175 the pt The ball 2 
aſt day of the term, June 30, 

ths! eek Tarkenitertd' their N and afterwards 

midveds. that an exoneratur might be entered upon the 

bail-piece,” and roceedings ſtayed againſt them. 

But the court diſcharged the rule with coſts, holding 


* xeturn and _ of the 88 ad * 


ion. The court ſtayed the proceed- | 


15 a warrant iſſued ; but it 


efore- the riſing of 


1 ont rt ⅛˙0¼t;ri : a... es os En CESS 


Of Scire Fatias againſt Bail; = 
be mere matter of form if. it is proper! teſted and 
wh rettirnab E, arid lie in the ſheriff's office the 
uſual. time; and is afterwards retutned nan e/f.inven- 
tus. And they held the ſhortneſs of the tiotice to 
the bail ue il 1 Bl, 393. OR 
Motion to ſtay proceedings on a 7 facias againſt 
bail, they not being ſerved With a copy of the the- 
rff's warrant which recites the writ: Verbatim. But 
the one by givin Yer 4 perſonal ſummons and read- 
ing to him the etiff 's. warrant; the otlier by leav- 
ing a memoraridum containing the ſubſtance ofthe 
writ with his wife at his houſe in his ablence. It 
appeared on inquiry of the officers, that it is uſual in 
Middleſex to ſerve the bail with a copy of the ſheriff's 
warrant; but not ſo in many other counties; and 
has aroſe in Lincoluſhire. In ſome counties they 
ive verbal notice; in ſome none at all. The court 
* ſome notice ſhould be given, Salk: 599. 
the ſufficiency of which, if diſputed, muſt be deter- 
mined by the court upon tlie circumſtances; and 
that this notice was ſufficient, 2 diſcharged 
the rule. Fright v. Page, Tr. I2 Geo. C. 18. 8 
Blackt, Rep. 837. ken} .4s 
On a recomiizatice. taken 3 in B. R. the A acias 
muſt be brought in Middleſex, : 3 Danver's Abridg. 313. 
for the recognizances in B. R. are not obligatory by 
the caption, but by their being entered of record 
in the court, Sall. Wo: 659. 5 b. 195. Brownl 69. 
C. 11 bal 58 S. C. Styles 9. | 
But if bail be taken by a commiſſioner ; in the. couns. 
had fatias ma ay either be ſued out into Mid- 
dleſex where the recognizanice is entered of record, or 
the county where taken. Lutw. 1287. 
A 5 facias againſt bail.i 1s not aniendable. , Grey | 
20 rſon,” Strange 1165. 5 
ut a ſcirt 2. may be « auaſked © on motion — i 
oy 0 ore plea p aded, although the defendant 
lus eiitered àn apptararice., Barnes 4 
The pale af Jatisfaciendu .againſt the pripcipal 
1 in the ſheriff's Sits Ice, 50 200 8 
bail that the plaintiff will pr in ſt the perſon:; 
ind it is erehore Ano 22 on the bail to ſearch | 
Gee ͤö;o H 


ot Sele furias againtt Bait, 


whether any capias ad \ſatisfacien dum be left, in the 
23 Rep. 4 pl. 1360 

TWO ſcire facias's were qu 17 0a the tapias ad . 
— 17 firſt "fare fort bearing 4e on 
ane and the ſame ws Barnes 9 

But the ire Ge as againſt 2 bail, may bear teſt 
very day 6f E return of the capia⸗ ad at 15faciets 
the principal. Lord Raym. 1567. 
Ahe feire facias muſt not bear 1 on a 'Sundy, 
Aorit 3 18 5 or Jurfaltus. | Dy. 168. a. 
ITbe / fac as muſt be returnable, as the original 
ocetdings are; that is, at a Gay certain, or a common 
return. d Raym. 14 7. 

If there be fifteen da $ between che teſte of the fil, 
and the return of the econd ſcire facias againſt bail | 
it is ſufficient, without any regard to the number of 
days between the reſfe and retarn of each writ. Elin 

v. Smith, Stra. 1197. 
* feire facias againſt bail muſt be in dhe ſheriff's c 

7275 at gk four 5 before the return. Miller v, n 

arr urr. . 1733. 

"Dine" alias ſcire EY, A be fobr day s in we ö 
0 
I 


Ez. 


office before the return thereof. Rule, Eft. 5 Ge. 
© Every /c 63 ert on which ire fac 18 returned, 
to V 


ought ered to the ſheriff, or left in his of 

ice four da s excluſive before the return. bid. 0 
Ide ſheriff muſt indorſe the time of his receiving Wl f 

a ſcire facias. - A 


The alias ſcire facias differs From the firſt only in I 

the 9 and the return, and adding after . we com- I 
mand you” © as before we have commanded you.” 

A fire facias is an action and N 0 a new wa 
rant of attorney. Lord Raym. 1048, 1253. 

If there be no capias ad ſatisfaciendum lu ned out, re- 
turned, and filed, it is no ground for a motion to 
quaſh the ſcire facias, but the bail muſt plead it 

A capias ad ſatisfaciendum may, be Toe as to the 

incipal, and yet ground a he fy againſt the 
bail, as if ſued ont -aboye a year after 67 0 ment 
without revivin in ne A 2 feire; Saler he 
EY hang fon t e 1 


„25 „1 


; blah att Si. 


t'£ etre! 
| 974 3115 D. 


error i in a co ee 2 Dans Kapu. 1096. 
6 Med. 304. Ho 


who had been objected to, and had not juſtified, but 
had omitted to get his name ſtruck out of the bail- 
piece, the court denjed the motion in the preſemt 


the name remained of record, pr ings could not 
regularly be ſtaid; but, as in that caſe, alex now give 
leave to enter an exoneratur in tlie bail piece nune 

tunc on N of _ Te v. E r Bury. 


» © 


B. R, 2474 bg l 
But where the WF ne 1 died * a odds ad K. 
faciendum returned, before it was filed, the court, 
on motion, fayed the 590 55 in Aer. of the bail. 
1 Lill. Abr. 188. Mich.'3 4 92 
A capias ad en, — retornalte: at a da 
out of term would not be void, although liable to be 
ſet aſide on motion; nor can ſuch a defect be taken 
advantage of by bail upon a general demurrer to'a 


py Jew brought, againft them. 1 te og 4 Pe. 


* action was broug ht againſt the bail, and after 
wards the plaintiff was Loblige ed to deſiſt 3 and 
then the bail ſurrendered the principal before a' new 
action brought, and moved to Nat 5 
the court held the ſurrender to be good, it being 
fore the return of the proc oceſs in the ſuit, and it was 

n 


the be fault of the plaintiff not to begin right” at felt. 
t the re v. Mingay, one, Se. Stra. 916. 

nent, In an action of aſſault and batte the pin 
r the procured a judge's order to hold the di — 

Ls for one hd and forty pounds, whereupon ma 


fendant * bound in two hundred and eighty 
| pounds, 


Motion to ſta . nt when of the bail | 


form, as in Falk and Birk, 4 Geo. 3. — 1 that Whilſt - 


Kb 


2 and the bail, jointl and ſeverally, in one- 


of themſelves. Stra. 1217. 
 fatisfactendum, but did not give the plaintiff notice, 


and the court would not relieve them on motion; 


A judgment was obtained againſt the defendant, 
who ſurrendered. before the return of the capias af 


nor get the bail - piece diſcharged. - The plaintiff pro- 
ceeded to judgment againſt the bail on a /cire ſarias 


becauſe no exoneratur was entered, and a ſcire farias 
returned, and put them to their audita querela. Salk: 
11 7825 M7 Pong e +7 N os, 7 
The allowance of 4 bankrupt's certificate has nd 
relation bark to diſcharge the bail, If fixed before 
ſuch allowance. 2 Blackft: Rep. 811, 0 
A ereditor who obtains a verdict againſt a bar 
rupt before the iſſuing: the commiſſion, is intitled tb Wi = 
prove his coſts as well as his debt, under the com- no 
miſſion, although judgment was not ſigned until f. an 
ter the commiſſion iſſued. But by proving lis debt, Bi the 
and acting under the commiſſion, he makes his wo 
election, and ſhall not afterwards reſort to the yn „. 
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Arle v. Hurford aui Richards, "Bail of Lowes Tr. 16 
Aan Ferie 


Gre. 3, C. B. 2 Blachſl. Rep. 1317. 


| The plaintiff in order to proceed againſt the bail, 
took out a capias ad fatisfaciendum on wan of De- 

| owed, note 

withſtanding which he called for 's return of non t 


cember ; on the 4th a wit of error: was a 


inventus, and then waiting until the writ of error was 


at an end, . proceeded. by ſcire facias againſt the bail; 
and on motion all the proceedings were ſet aſide, for 


the ground of them, the return of non gi inuentus, 
was obtained aſter notice of the writ df error, which 
in its nature ſtopt all proceedings; and the ſheriff 
could not ſo much as look after the defendant. Stra, 
86, 1 e 0 o -  9r r 


* 


A Writ of error is /a ſuperſedeas from the time of 


the allowance, and that is notice of itſelf; or if the 
party have notice thereof before the allowance, it is 
eren from that notice a /uper/edeas; Burr. Rep. 4 pt. 
300. Say 51. *4 PT 158. IG TRL SOIC a3 tf > n 
The plaintiff gat judgment, toek out a capias ad 
ſatisfacrendum,, and had à non g inventus returned, er- 


ror was brought, and two days after the plaintiff ſued 


out a ſcire factas againſt the bail, ho moved to ſtay - 
the proceedings therein as in caſes where the plaintiff 
brings an action of debt upon the judgment, pending 
error, inſiſting that it was more reaſonable in this 
caſe, becauſe otherwiſe the bail might looſe the ad- 

vantage of diſcharging themſelves, by ſurrendering 


the principal, which they can do at any time before 


the return of the ſecond: ſcire facias ; 'and the court 


thought it reaſonable that the proceedings ſhould be 


ſtayed on the bails conſenting, that if the judgment 
ſhould be affirmed they would ſurrender the principal, 
La udgment on the ſcire fatias. Myer v. Arthur, 
ta. 419, "a N 
But on a like motion, it appearing that bail was 
not put in upon the writ of error, 15 as to make it 
m abſolute fuperſedeas, the court refuſed to ſtay the 
the proceedings on the 1 re facias, ſaying that they 
vould not go one ſtep further than the caſe of Myer 
| gs The 


W J 3182 N > POE 
Facias againlt Bail, 29x. 
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The ſecond ſcire Ra was returned, and a four 
da rule given, on the fourth day df which error 
being brought on the prindipal judgment, the bail 

moved to ſtay proceedings on the ſcre farias, and ci- 
ted Myer. v. Artbur, But Per Cur. that differed, for 
there the bail came in time, whilſt they might furren. 
der, which they cannot do here, after the return of 
was brought. Rule denied. Evetett v. Gery, Suna. 

, 1 4 1 Jr eine o 


Ly 


„%% . <1 IEG 3433 e 
WM ben the bail do notapply toftayproecedings, pend- 
ing error, untib their ow to ſurrender 1 80 0 the 
| il not give them any time for-that purpoſe; 
but only four days to pay the money in afterthe judg. 
ment ſhall be affrmed. Richardſon v. Jelly, Stra. 443. 
The bail-in-theforiginal-aQtion'in which a writ of 
error is brouglit, are not liable to the: coſts in error. 
: The ſecond ſeire Facias was! returnable the firſt day 
of ;the term, and! a week within the term the bail 
moved to ſtay proceedings upon the common term 
ofigiving judgment on the ſcire faciat, and taking four 
days to ſurrender:after the affirmnante of the judg · 
ment. But the equrt ſaid they came too late, after the 
time for ſurrender was, gone, and would not revive it; 
all they would do was to ſtay the ſuing out execution 
againſt them until after the affirmance'of the judy: 
ment, Cole v. Buckland, Sera. 872. e 5 
Ide plaintiff got judgment on the ſeire facias 
againſt bail pending error by the principal, and took | 
them in execution; they now moved to be diſcharged 
Sed. per. Cur. Though you might have applied and 
had the proceedings ſtayed, yet we deill not ſet them 
aſide. If an action of debt had been brought upon 
the judgment we would have granted an imparlance 
had it been aſket ; but we never ſet aſide the judg- 
ment when once ſigned.; becauſe we take it, that by 
9 in time ou have ſubmitted to meet the 
plaintiff. Fißben u. Emertun, Stra. 26. 
After a judgment un ire facias againſt bail, the 
bail moved to ſtay execution, the principal having 
brought error on, undertaking to pay the condemna- | 
tion-money, and the coſts on'the.foire facias in 40 


iT 


Fx 2 
3 4 o 


i 
* 


dt Stire Fatias againle Bail. 394 


days after affirmance. But there being no bail on 
the writ of error ti 5 2 made 8 bai alſo under 
take to pay the colts ou the writ of error, ſaying, ir 
was 2 9 that they were king: and the — : 
make them ſubmit to equitable terms: Kitſon v. 
Francis, bail of Naſh, Stra. 877 . 
Error brought in cam. fears. gi aj cit in B. R. 
and writs of ſcire facias had iflued the bail in 
the original action in B. R. where the bail obtained 
a rule to ſtay the proceeding on the ſcire facias's un- 
til the writ af error in cam. os ſhould be determined, 
undertaking to pay the debt and damages within four 
days after affirmance of the judgment. The judg- 
ment was affirmed in cam. ſcacc. and afterwards -the 
original defendant brought error returnable in par- 
lament to reverſe the judgment given in cam. 75 | 
on which the bail moved to ſtay proceedings againſt. 
them until that writ of error was determined; and 
athough it was ohjected that the bail were bound 
the expreſs terms in the former rule, the court made 
the rule abſolute; holding that the word © affirm- 
ance” in the firſt rule muſt neceſſarily be underſtood 
to mean * final affirmance.” Aer /haw v. Cartwright - 
and Pearce, bail of Green, Burr. 4 pt. 2819. 
A man may plead in abatement or bar to a ſcire ſa- 
cia as well as to other actions. Lucas 112, - 
Payment of the ſum recovered may he pleaded to 
2 ſcire facias as to an action of debt. 4 5 An. c. 
10. /. 12. 2 $544», ; "APE. + 14 
otice of ſurrender to the plaintiff, or his attor- 
hey, is required, that the plaintiff may, if he pleaſes, 
charge the defendant in 6h char ; alſo that he may 
not be at any further trouble or charge againſt the 
bail. Leon. 58. 2 Bulft. 208. Moor 883; „ 
| Sire facias againſt the defendant; as bail for . B. 
C. and O. plea, that before the ręturn of the ſecond, 
fare factas the plaintiff took A: in execution, and 
till detains him. —Demurrer inde. It was argued 
for the defendant, that the plaintiff having taken 
one of the principals in execution, difabled the bail 
to render him; and therefore diſcharged him as to. 
U the reſt, Sid per Gor, Ins bail have undertakes 
3 1 ; ay 


% 
* ” 


3 Of Seis Farlas at um 


6 bring in all four p rincipals; and therefore, tho | 
the plaintiff hath taken one, this doth not iu 
the bail as to the other three; for the ought, 25 

pong bg them to bring them in all Ben a bo 

192. 1 Vent. 315. | 

hy indy the plaintiff Seecheree a a . "Rr 
than'the a wor was laid for, the bail were not liable. 
1 Salk.” 102. But now where he declares for or re- 
covers a larger fam tlian is expreſſed in the proceſs, 
on which he declares, the bail ſhall not be difcharged, 
but ſhall be liable for ſo much as is ſworn to or indor- 
ſed on the proceſs, ot for any leſs fum that the plain- 

tiff ſhall recover. EH. 5 Geo, 2. 

Though the recognizance be to levy If the lands 
and chattels; yet execution by the boys is good. 1Lev. 
* I Sid. 339. 2 Keb. 269, 274. ' Sid. 12. 2 nfl. 


J . EEE 


15 A capias ad \fathiflrienton may iy taken out againſt 
bail, without any Feri facias 'previouſly iſſued or re- 
turn of nulla bend. Elliot v. Smith, Stra. 1139. 

ae bail Far rp. error upon award of execution in 2 

gainſt the award, matter which lies pro- 
9720 f the . of the incipal, or which might 
| oe been -pleaded to the /crre facias, is not affignable 
for error,” rai, ht v. Rirchingman, Sira. 197. Salt 
202. 4 Med. 306. 
Judgement on ſcire facias againſt bail was reverſed 
for want of a warrant of attorney. Salt. 603. 

In ſcire facias againſt bail, the plaintiff miſtook in 
ſetting out the recognizance, upon which the defen- 
dant pleaded nul tiel record.” | The plaintiff moved to 
amend, but was denied, for a ferre facias againſt bail is 
never amended; and the courſe is, for the plaintiff to 
quaſh his own writ. This may be to defeat the bail 
of an opportunity to ſurrender, which he would have 

e, if he could not have been ſure of proceeding 


SS » =S = SS = tt 


his plea. Grey v. Feffer/on, Stra. 116. Juſt 

if e T Tring Y. Jeff 2 5 bail, . Before the am 

188 00 the firſt writ of 722 ſucias, and before the iſſu- ect 

of- arly writ 'of capias ad ſatisfacrtendum againſt | the , 

Pre pal, he died,“ to the which 1 replied, 0 0 
ene the principalis living 8 and traver- 


ſed 


1 bi 


aber be died before the Ming ofthe wi of capins 


ad ſatisfactendum.” Demurrer, indg, and joinder, ap 


t Verſed the death of 


neral allegation..** before the 
ad ſatisfaciendum * which is uncertain, therefore. 
paintiff3n-his peplication ought to, have, ſet forth. c 
time when, the capiar aa ſetafaciend um iſſued 

the ſheriff returned non eff ; cee like debt — 45 
bond for performance 
the ny dF nt pleat perform: (6g (600 

without ſetting the dere replication 
as @ N ill, and the court being 2 40, give 
judgment, the plaiait prayed 4 15 

Wah was Seen Carth. 4. 


ho had been objeRted to an b but ha 
omitted to get his name ſtruck out of ee the 
court denied the motion in the preſent form, as in Fall- 
land and 2 40. 3. ſaying that, vhilſt the name 
mined of record, proceedings could not regularly - 
ſaid; but as in that caſe, they now gave leave to enter 


in eroneratur on the bail - piece nunc pro tunc on Pay- 


went of — een "ws n 4: . 3H» 


| Af prong TROY 55 = 
H nell writ iſſi 3 out of the * | t cg. 


. cery, w ging fu/titiae, the Thop © 
1 u al th the Lag writs are framed. - It. i 

1 man letter frem, the king, in Vi- 
:ſefted;to;the. ſheriff of the county 4 77 Mary 


d or is ſuppoſed to be committed, xr ing 80 
.to — a ere e 1 4 crime to. Lact 157 


weed or r in court an 


15 


 theprincipal before me iſſuing of the kid writof capins 
115 pom kar when there WAS no r WAIT 14 

"fon by theidefendants 1 in oy. plea; b ut onl Ages 
uing any wit capras ' 


Ta in an indentur 15 | 


continue, | 
Motion to ſtay proceedin ori one of the bail, 


395 
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| 2 Finch L. 237 


An vnuſual price for granting them, would be 2 


in the 17 of common pleas, which are now fixed 


l 


12 gment had L ht hes po 


3 and fad with the rex 


"Theſe writs are demandable of common right on 
paying the uſual fees, for any delay in, or the ſetting 


breach of magna charta, &. 29. © nulli Arca 
nulli „negabimus aut differenms Juftitiam vel ree- 


tum.“ 

Original writs are ee eee 3 
own name, witn pet or at Weſtminſter”. 
whereyer the chancery may be held, and are return- 
able not on 2 day certain,' but on one of che genera 


return days of the term, and not at Weſtminſter az 


there by magna charta; but ** ubicunque fuerimus in 
anglia,” whereſoever we ſhall then be in England, 2; 
the king's bench, is removable into apy part of Eng- 
land at the diſcretion of the crown. | 
The pleas which this court can held by original 
writ are caſe, treſpaſs, ejectment, replevin; and the 


ren 15 although ſometimes doubted, ſeems by 

o of debt; bur! it is aid _ no other action fr 

| EL * proſecuted i in this court nal writ bo- an 

bes and ſubje&-in the y Perk 1 ce; but all on 

— actions imay be removed hither from other of 

courts, by writs in the nature of originals, as 'writs ed, 

of error, certiorari, &c. thi 

The ation of debt not being ted in the WW %hi 
court by original, which may be the reaſon why it 

bas been thought not to lie, is, that the plaintiff ſu- 

ing by original in debt would be obliged to 0 pay then 

fine r to the king, to the curſitor, upon _ out” 6 

- the original writ, in rtion to the demand. "Brit: 

In ſuits by original, if the defendant cannot be ar faith, 

| reſted, he may be outlawed, 1 

* againſt bodies corporate or hundred of brd, 

or priviledged perſons, the plaintiff mai ende 


ſs of attachment, and diſtreſi infinite, t 

compel ap — * and if a writ keenly 1 
it 

returnable in parliament, t in the ex 


chamber ; 6 4 — 


reren 


reftore pofſeMoiy of land, pay a Ii 


ö The ff te i 


| peeting : Command Ben 


"nd 


— 


ment in this court by bill NN wo the ce. 


27 Elix. c. 8. 
Original writs are either optional or 


that is 2 ſay eſther a præcipe or a f te hon 2 | 


Finch L. 257- 
The præcipe is in the alternative, commanding the 


ended w do the thing required, or to — the 
reaſon why he hath not ſo done; this | is in caſes where 
ſomething certain is demanded by the plaintiff, which 


it is incumbent upon the defendant to $0 performs ag to 
the like, where tie writ is bw ho m the form ol a 


prætipe, or command, to do this, or ſhew cauſe to the 
contrary ; giving the defendant his choice bo redreſs 


the | injury or or — the ſuit. ü 


appear in court, Without allowing him any option, 


ar the ij plaintiff gives the ſheriff ſecurity to pto- 


te his yak ray {which ſeeurity is now 8 given 


by the ſame obligin gentleman, thoſe conſtant 
friends of every plaintiff, ohn Doe and Richard Roe 
and s in uſe here nothing ſpecifie is demanded, but 
only a ſatisfactĩon in general; to aſcertain the meaſure | 
ofwhich, the idtervention of ſome judicature is requir- 


ed, ſuch as writs of treſpaſs, or on the caſe, where no- 


thing certain or ſpecific is ſued for but on! ad 
which are to be alleſled by N . a 


e e | MY 


1525 FF 


| Grape ths Thing by the 'gri ot God, of Gras 
'Friain, France and Treland; king defender of the - 


futh, and fo forth: To the ther ff of Middlefex, 


bt gentleman, that fultly, and without delay, he 
nder to Villlam Mbite, one hundred pounds, which 
owes to, and unjuſtly detains, as he ſaith; and 
leſs he ſhall ſo da, and the ſaid illiam mall 
ou ſecure of proſecuting his claim, then ſum- 


mmoners, the aforeſaid Benjantin - 
1 be beter cond 8 _ 


us on ral return-day) wherg= 
ſerer we ſha we Th in England to hg whors- 


fore 


ted debt, oh 


ſecurum, ſo called from ne ets I 
ws writ, „Acts the ſheriff to eauſe the defendant 


amin Black, late of Brent- 


r 


Progteding vn Armin. 
n bath not done it- Anil have youtbere then 
the ſummoners and this writ. Witneſs. ana at 
Wieſtminſter; the Day of iw dus 2710 
in . Lear 9 reign 10115 7. 1 2 | 6 11 


< 
"> 4 £ 
; , i ; 

*** 4 


*. \Suramoners/ef 1; . 
* Piedyes of: Da the within - 4 5a . e 
FIR pi Ric, Seer * n 
Mett 21h det Ar > y Mn 
Hoi Nitril "Shu feceit fame. 105 oviieltain: 
4 N £6 FI 15 1111 | 


$3 * 6 
3 £0 x. « ( 


0 g the The hae by os the er of, God of 

| Bricgin, Frcs nad and Ong 1 £- -defender 497 
— ang To. the: if. of Middleſex, 
grhating dt IE om Whit fal gi aa vou 75 
ro ecuting his 1 then p then 0 gue 7 an = 


N Seems Black { — 00 12 : 
— 4 — a, ral xe rn 
BELLS er we. ſhall then hy bn England to they 0 
_ (hero is 1 5 the whole —— | ti 
to: faid H/illiam his damage of 7 as it is ſaid) 
have. you thera the none 9 this 
Vrit ty ourſelves at inſter 5 | 
700 1 1 25 in the Vent of om reign 1 
SA, * Wee Ga Da Bec 7 2 5 eri In 
e Rik diy ane GE] a 1 
bi Ta ſuits b by 8 Fe 1 Bak amount 10 ls 0 
ten pounds. 5 Geo. 2. c. 2). then 
e precige on which the original is to be made Y plea, 
out muſt cont the 2 of th ou nine gy | * 
nich Tre 48 e de fendant's te, degree Q | 
gr myRtery, an d Bhs Wan. eee Lev 28 
. Soun#y, where he ie, or Was eh 4 
: — = ere {th P Prectipe for an original Þ FAR + > 
* 5 | 6 iT 2 
Aale Middleſex; to wit. En wee ent Bloch o 


hof Brentford; in tlie fail” entleman, th. 
Juſtly, Kc. he render to Vn lin White, one hu 
-Ared pound, of lawful - money” of- Great Britai 
Shich he owes to and unjuſtly Yetgins s from hin 
2s it is ſaid, &. and unleſs, . 
ee #501 03 eee et 2d nods len! Beet 
St | | | 


Den by Original.” * 


| - "'Capias thereup0h, 17 
1 the hit "&c. to the er 1 kack: | 


ſex, greeting: We command you, that you take Bex- 
jamin Black, 1 2 of Brentford, in yo 
Yleman, if be, be found i in your. er and im 


hel keep, ſo that 45 "have n s body efore vs. 

on (2 general return day) ee we ſhall then 
be in England, to hh William White in a ple 
that he render to 18 one hundred pounds, whic 


owes. to, and unjuſtl detains Bom A* as is Aae. 


and have there then this writ. Witneſs , &C. 1 18 
| Præcipe for antoriginal in 190. 94 on 1 
Middteſex to wit. Tf Vilkam White make you fe- 
cute, then put, &c. Benjamin Black, late of Brentfdtd, 
in the ſaid county, gentleman, that he be before us bn 
a general return day) whereſoever, &c. to ew, 
for that whereas (here is inſerted the whole declara” Ls 


tion concluding to the ſaid 7/7 lliam his 
a FRE : „ 
8 apiag thereupon... ad 
Gents the Tits, &e: To the Merit of 114. 
lleſex, gree ting : We command you, that you take 
Bnjamin Black, late of Brentford in your county, 
bete it he be found in your bailiwick, and 
ſafely keep; fo that you habe his body before 

tx on (a — return day) whereſoe ver we ſhall 
den be in England, to anſwer Milliam White in a 


(ils, for that whereas (to the end of the precipe) s 


the aid William His damage of 757 Ait is fard- 
ad have there this writ. Witneſs, . zl earl 
Mansfield at K. mer the day „in 
de year of our reign. Me Ok im e, 
* attorney, e 1 2 


for | ; | «lth . TE” = 
The precipe | dt out upen a ſtamped paper, and 
7 to the filazers, who makes out the c to 


de ſheriff of the county where defendant is to be 
kt with, paying bim 55. 4d. for tlie firſt count, and 


for every other ; ſealing 7d. If there be an a. 
pr of the debt the defendant wenrs war” the 
zer 


our county, gen- | 


— =» o—_—  - 


| Glade, or before a > of the court, <A 18 paid 
io the ſheriff for his warrant 25: 44d. but the capiat 
Is commonly, made out by. the attorney for the fake 
of expedition. £ | 
I here are paid ofi ofiginal writs Where the da. 

niages exceed 40s. fincs to OR it the 1 


proportionss 


2m 40!. to 105 winks © e 
rom 100 marks to 100f; ae 8 
Fromm 1eol. to 200 mdkæks 0 
From 1 177 6s. 8d. to 1660. a” . 0 
ory a 166“. 23s. 44. to 2001. I 
every 100 marks more 0 
4 557 every 100. more 2 
7 the capias is at the ſuit of an n or admi- 
niſtrator, 3 c owes 4 are omitted, and it 
only ſays * unjultly detains fro 

It 4h: de 5 cannot be key ap on the Ws. copia the 
| 2 may ſue out an alias, a that a pluriei, 
ly adding the words to he _ alias, a8 former! ry 

re commanded you; to the * «as 


— we have commanded . - 
If the defendant cannot be d in the county * 
where the writ firſt iſſued, or where the plaintiff in. but 
tends trying the eanſe, then a tgflatum capies muſt N or 
be ſued out againſt him into that county where be y | 
is to be met with, directed to the eriff of that 32 
county, in which, after the words . as is ſaid,” is WF, vi 
added, and our ſheriff of Middleſex, at a certain ¶ ¶ ator 
day now paſt, returned to us, that the ſaid Benjamii WW jj . 
| was, not th be found in his bailiwick, yon op "ow 
is teſtified in our ſame court before us, that of the 
Benjamin lurks and wanders up and down in your nd . 


county, and have there this writ.” Witneſs, 5 

The te/te of the alias is on the quarto die poft 

return of the capias, and the a 5 of the ay i 
tbe ſame of the alias. 

The te/tatum. may be had i in the firſt inſtatice, wit 
out really ſuing out the capias, but the filager is to 
paid for the capias RO ought to make out, 
ea: CN | 


| . 


0 writs are FE to aus ci office 1 bail- | 


ble for warrants thereon, for which Warrants are 
paid 25. 4d. each. Officer, for arreſt, 10s. bd. 
If the writs are not bailable there muſt be an Eng- 


liſh notice for the defendant to appear, as at the end of 
2 common writ, and the attorney $ Name and place of 
abode indorſed. 
Ihe appearance is by a note filed with the filazer, 
for which 1 is paid 255 0% | | 5 


A, ſppearance. 


Middleſex; to wit, ha Appearance for 3 Black | 
2 to à capias returnable « on 


at the ſuit of Nilliam 
the morrow of All Souls, whereſoever, &c. 


C. D. attorney. | 
On a capias returnable on any other than the firſt 
return of the term, the defendant has eight days to 


appear from the quarto die poſt of the return. 
If the action requires ſpecial bail, and the writ up- 
on which the defendant is arreſted, is returnable on 


my other return than the firſt, and the defendant lives 
vithin twenty miles of London, he has four days 


zfter the quarto die poſt, to put in ſpecial bail, and if 
adore twenty miles, fix days from the guarto die poſt, 
but when returnable on the firſt return, if in London 
or Middleſex, - four days, i in the country n twen- 
J miles, fix days. 

Bail on action by original i is to be put in the coun» 


y whore the capias iſſues, for which purpoſe. appli- 


ation muſt be made to the filazer for a ſhort copy of 
the capias, with the ſum ſworn to marked thereon, 


* is then to be made for the filazer with the names 
oe laintiff and defendant, and alſo the names 


itions of the bail on a ſlip of e, 


+: Neth 
wane, Wi 77" White againſt 8 B 3 
The bail are Richard Red, of Cheapſide, London, 
inen draper, and Batthelowew Brew, of Lau 
London, goldſmith. | 

Prins. © 5 ' Sworn to 281 

[Th he filazer muſt attend i the bail at the Judge's 
knders, (in term _—_ attends there regular 94 


| 
| 
, 


402 
13 and take their recognizance in double the fam ſworn 


fame as in other caſes, . only 


court fees 9s. an affidavit of the ſervice of the notice 


maniled it, but now he cannot have it, Rol, 7 rs. 


rn by n 


o, for which he is paid, 16s, 64 _. 
. is to be given to the How 7 attorney the 
ing, put in wal 
the filazer, at the banque le ee 
chen | 
If the plaintiff excepts, he doth. it in we filazers 
bag within twenty days. 

n an exception to the bail, notice isgiven to juſti- 
fy in the fame manner as when the action is by bill, 
and there are the ſame days allowed. On the day of 
juſtification the filazer muſt attend Weſtminſter * 
his book; counſel to move 10s, 64d. filazer 75, 64 


= mp By W 


I$ to be made as before directed. 
The plaintiff may rule the ſheriff to return his 
writ, and bring in the body, in the fame manner a f 


"_ the proceedings are by bill. cc 

= he plaintiff may deliver his declaration & ben 0; 

r the quarto die poſt of the return of the writ, & 

| defendant has the ſame time to plead, as by W 

bill, and it is filed with the there of wc 2 4 

in 271 _ manner. | a 

> 

| Declaration in 2 N 

ö 

| Middleſex, to wit, Boes Black, late of Brent. kt. 

ford; in the faid county, gentleman, was attached t fen 

anſcer Milliam White, in 95 — of treſpaſs on the caſe bef 

and whereupon the ſaid William, by A. B. his attor Fhe 

ney, complains for that whereas, (to the end of thi 1 

berger — as the damages), «6 and therefore h uy 

s ſuit, &c, e 

If the action be in debt, 66 the defendant was ſum fam 

moned to anſwer,” inſtead of attached. Tetu! 

If a capias iſſue into one county, and the declar 4ddi 

tion is laid in another, the bail are diſchargeſ w ſe 

though it- is ethers cmd againſt the principal, 3 Liv. 23 1 0 
| oy ar e when the 11510 is by bill. e 

he defendant was not formerly bount to pl " If 

till he had oyer and a copy of the Nene if he c * 

wi 


— 


Gre. 3. Aid" If he deimands it, the plaintiff ben 
jud —— 8 7 giving it, if no plea filed. 
plea (if e 1s filed with the eat the 
—_ if general, it may either be enteved with the 
clerk of the judgments 11 in the orice there, or de- 
livered to the Attorney TAY | 

The clerk of the; b apers ot makes up the pa er 
book by origip al, if exe is a ſpecial 'plea filed. 

But "he attorney wakes up the ius, if the be pleads 
general, a and he begins with che declaration (as 
there is no meniorandutt by by original), and it may be 
done without'an imparlance, although the plea be of 
a different term to 1 8 iſſus), ag chere 5 — no ſuck 
thing as 4 plea or imparlance roll in this court, nor 18 
it error after verdict, for all thoſ&things are cured: by | 
the ſtatutes of j cofails. | 

The award of the vente muſt be thus: 44 We- 
fore it is commaricded to the ſhieriff, that hie cauſe to 
come before our lord the N a general tp hg 
/] whereſoever we ſhall then be in England, twelve, 
- 8 la and WñOU neither, & &. becauſe fr 

% it ach o 12 wil 35 

10 rey the peel two Placitas- are eue © 
when' the a ot by bill, and at thoend of thy ide 
(the frag Is entered tus ) Doro 

Waller 46" wit: Tbe jury bessten fle 
White, = his Attorney; PlaintHÞ,/and Benjamin Black, 
ate of Brentford, in the ſaid county, gentleman, de- 
fendant of a plea of txeſpaſs;on the cafe, is reſpited 
before our lord m. the king, until (a general return 14 
wherefoever he hiallthen be in England, unleſa, Kl. 

The recotd ik paſſed-at the fame place a8 haf the 
Kion is by bill, the iſſue to be entered at the c erk of 
the judgments, wonire amd! d;ftringas ave M the 
lame (except the return) hich muſt be efia general 
tum day, #:whereſoevet KH and the * 
dition: muſtꝛalſo be purin; tlie nenire and airings 
we ſeated, paying 74 ache the fubpacns — gs 


nk other cafes cafes is f paying its. Bd. and lcaling 
— 


debt Amsba nb wits VG Mei ahnte 


| the deferulane laffers judgment to go by 

is figned in caſe” on 'a "treble penny (in 

0 « double half- * 3 warrant | 
r 


, 


of atwench: are entered upon the roll, but no memo- 
randum, beginning with the declaration, and the 
judgment is 3 at un clerk of the r as 


1 


Ven by ball 2 Ane T4: 42 
- ; 71% + * + = S137 Abe F634 535 ; 
uni 75 inquiry on akk. „eie. bs 


ben the Third, c. To the ſheriff ot Middle 
ſex, greeting: Whereas Benjamin Blast, late of 


Brentford, in your county, gentleman, was attached 
to appear in oùr court before us, to anſwer Milian a 
White of a plea, for thʒt whereas (to 80 end . 5 
the declaration and it then proceeds, e xatly th efam h 
2 in actions by bill, only it muſt be 2 . — 
* return-day, ft whereſdeyer, 720 ). ſealing 
he ſheriff executes the writ of j inquiry, and find 
ment is ſigned in the ſame manner as in actions 
{ops The writ of execution is aled-only, pay. 
in — warrant 26 
If there is occaſion, to amend, application » miuſt be 
made by petition to the maſter of the rolls for leave 
to amend the original firſt, and then 2.ſummons from in 
a judge to amend the declaration,. which will be or- tak 
dere upon payment of caſts, on the ſa ame cages ter, 
2 N . petition muſt ate th 177 
proceedings, and alteration PAP: | we of a 
5b . T1912! 2 cer Em alt Bie oþ 
LING” Pan on 1 ament.an original. 1 
4 (ral . e 8 112 8. 117 11 . 10 
o the Right Hockney; the Maſter of che Rolh, au 
The humble Petition of the plaintiff f alia Mbit einn 
0 7 Humbly ſheweth, 6 x | 13 e 2 vo; | | of it 
> THAT 3 in term, in the 130 250 1 1 T. 
of the reign of ds t. r - Jour pet but x 
oner commenced im:adzon-atilawin his majeſty" [erm 
- court of king's bench; byioriginal writ; retumnableo and 
3 of the dxig mal) hereſoe ver, &c. 0 bite; 
note of and ox the fum of Be kunde vrits 
pou 33 rawn by the defendant, payable to Jo burn 
ner or order, Wwün intesefti and which vo ud 
date the ws of, 4469 ni znd zo fon, 


n eee ont eat vſdyopextien 
a0 : | "YN E R., 


of ARR for tge day 


inal. 


ing by 


ten pounds. | Ke dio 

That the nid; Selenant appeared ata. derm 
laſt paſt, and your petitioner h. i ee 
wi] 1 for want of returning the paper-book 
all 


4 4 


th given noti eee writ of inquiry 


l 3 A) 

That by the great delay made on the part of the 
karten Four -Pennzoner's debt, with intereſt, a- 
mounts to five hundred and twenty-five pounds, 
which exceeds the damages laid in the faid original 
vrit, and that in.conſequente thereof your petitioner 
hath not as yet executed his writ of inquiry. KR, 
« Your petitioner, therefore," moſt humbly prays 


your honour, that the curſitor may be dire&- 


, ed to amend the original, by ſtriking out 
words five hundred and ten pounds, and inſe 


| ing in the ſtead thereof; che words five hundred 


95 and thirty unds.?: 175 ahi 18 - 0551.0 4468 ot 
And your petitioner ſhall ever pray, &c.“ 


This petition. is to be ta to the ſecretaries office 
in the rolls, paying 5s. 64. and when anſwered, 


uken to the curſitat with the original, who will)al- 


ter, and get ãt ye ſealed, p 1 > bd, Qt; 437 4 121 
| Anoriginal wit muff ne bear tte before the cane 
ef ation accrued; ;; Burr. Rep. 4 fr. h. 
But if the plaintiff, d oth not mean io proceed to 
outlawry,. a capias may bear tete before the original, 
ind even before the cauſe. of action gecrued;: ſo. itche 
atually taken out afterwards; ora the defendant 
ane bave:oyer; of the capias ſo at take advantage 
Ri 541 01 JOH ei nen id vioma vi. ol 
The original man be geſted at an time in vacation 
but muſt de rrwrnahle en 4 general retutn- day in 
dem, and muſt have fiſteen days between the fle 
nd the return 2; We T6: 00G 
kcen dey ba the tells mul. neturm of original 
"mts 1s, becnauſe in any day's man ny go; a day's 
purney,., which in law is accounted twenty miles, 
nd is called dieta, and according to that computa- 
ion, fifteen days are a competent, time for a man to 


— 


8 7 1 PF. ” 4 þ 4 
* | . + —_— - + © 1 
o * 


* 
4 


[ e 0 
them ought ta che 


£0] appear 
; „* 


2 drignal. —& 005 
petitioner hath laid his damage to, fe; Hundred ang : 


(P — Oe ee Sr OE I ION — * * 
— 1 2 — — _— * — 4 — 
— 0 * 
5 - po ©, £ = 


zem rſon. Stormont and = 


1 whatſoever part of the k 
5 Inſt. 267. 


But although fiſteen days ate 6 f 
tee and the return of an ori rt ouoqprlg wn 2 
thereof is made good by the defendant's pleading in | 
chief, although 1 upon ſuch writ "ould 
beerrohcous, E Raym. 671. neee 0 
2713 10-1289 9325 15 T5912 n d War N 
3 1 "dab a (20059; ee eee! 
47 51165 OY. vo 1 i Sy- 25 151 air Finn e e | 
Ie bit zit ahh usb 247 ay by 
Wige | nen! 10 XXXI. i 3 . 
Een ö dne n 7308 6: 
| Of grocedings ee 
918 12 eon 
Fan attorney means to ſue as a privileged parſon, 10 
10 he muſt ſue out an e ee 085 be 
is figned gratis, ſealing 7d. expe is to be left a 
in the office at the time of e "Rule, Hil. 20 jar 
"Gro; e 7 1 7 [edt Cows 113% 22 1 the 
hir 
coo. +3118 373 ede, pings" Ii 4 44 = wh 
£9797 POETS ca DIE RL 5 27 1 1 65 91 Ty i ] 
— preetin gh W . you, Mat you' antich end 
{Bewj amine B Pg na” found' in — * ef 
wick, and him ſafely $\ that2you" may be 
ref beforeargat W ner En - deli 
10 31? 916 nfwer' iam — . fub 
Bhs of the anon of dur court, befor © 8;"8fcord- BW hne 
tothe libertte 7 _ privileges of :fuch attornies, 4 
miniſters of the. 2 — mo: 
"whatnot the memory of man is not to the contra 
aut and iapprovet of tithe: bf @ples'of'treſ- 
ae — 3 — 
ited agui id 0 
po; upon 3 bu. fn euſtom ol 4 
Idar cou, Fa gt be a 
nid write; — Fw, — Welt te t 
Mlinſten ae b33nvpyny uf vob 0: 1 Een, 0 Ya 
year of our fen ©01b50538. bas uud bello ane fam 
hann, e & Ii, 4 10914 me t 


Bail for 50 1. 


. 


payer, the form of whic 


and againtt Attornten. 
This attachment is to he ingroſſod on a 26. 64. 
ſampt parchment, and a precipe made for the office, 


23.in other caſes, deſcribing it an attachment of privi · 
lege. | * FH ri; 


. 45 22 So . * ; f 15 1 FH TO T$*3 14 
If the action is not bailable, the ac etiam is left 
out, and the notice to appear to it added, as in a lati- 


tat, or bill of Middleſex. ; | 
The declaration is 1 7 on a treble 1d. ſtampt 
1s as follows ; £ 


, 4 1 7 
I ²˙ Qu matt e310 
4 4 ö . 
14 4 * { _ we Wo 


Declaration. 


| Middleſex, to wit. William I hite, .. gentleman, 
one of the attornies of the court of our lord the king, 


before the king himſelf, according to the liberties 


and privileges of the ſame court, complains of Ben- 


janin Black being in the cuſtody of the marſhal of 
the Marſhalſea of our lord the king, before the king 


himſelf, of a plea of treſpaſs on the caſe ; for that 


whereas (as in other eaſes with pledges at the end.) 
If an attorney delivers or files his declaration, and 
gives notice thereof, four days excluſive before the 
end of the term the attachment · was returnable, the 
tfendant muſt plead as of that torm, if a rule to plead 


be given, and plea demanded. But if he does not 


&lyer his declaration before the eſſoign- day of the 
hubſequent term, the defendant will have an impar- 


ance to the next term following. R. Mich; 5 Ann, 


All the other proceedings are exactly as in cons 


* 


* 
& * 


Þ 


1 


ceedings againſt atlornias. 


An attorney cannot (but in ſome particular caſes) 
be arreſted, he being ſuppoſed always to be in court; 
ke therefore muſt be proceeded againſt by bill, which 
8a copy of the declaration, ingroſſed on a treble penny 
mpt parchment, a copy, of which is alſo delivered 
iw the defendant with notice to plead in "om 


4 


[4 


* 


if it is filed four days excluſive of tlie end of the term 
and the defendant lives within twenty miles of Lon. 
don, and if he reſides above twenty miles from Lon- 

on, or the action be laid in any other county than 


Middleſex" or London, he has eight days time tg 
plead. N. Mich. 5 Ann. Mith- 10 Gre. 2. 


- 
4 > 5 > ; 3 
" 2 4 ö * -*R <5 * * a 1 4 * ae 4 4 , : 
EIS TEES bn 4 & 1 vl 3 $444 2 8 * 1 n 8 
7 % b- * e 1 9 N ; 
4 * 1 * x 2 r * 2 4 * F as 4 4 % f 
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Ds Hilary term, in the twenty-third year of the teign 


= 


, BOW Mt m4 my oo 


1 * 


Sͤtor mont and Wy, 


Middleſex, to wit. Willigem M bite complains of 
Binjamin Black; gentleman, one of the attornies of 
the court of our Jord the king, before the king him- 
Tex, preſent here in court, * own proper perſon, 
for that whereas (as in other caſes) but inſtead of ſay- 
ing, and therefore he brings ſuit,” It fays, “ and 
_ therefore he prays relief, &c, | 
+» A. B. attorney for the plaintiff, 
The Copy to be delivered to the defendant, is to 
be indorſed thus, This is a true copy of a bill filed 
againſt you, as of this preſent Hilary term, and un- 
| 550 you Hou rede in _— 15 gut) days 17 by 
ate hereof, judgment will be ſigned againſt you 
Nothing is charged for the copy, as the defendant 
is not 1 to — it, nor leide. a 
The bill is filed with the clerk of the declarations, 
paying 4d. a rule to plead given, and a plea demanded 
as in eommon caſes; and if the defendant does not 
plead within the four (oreight) days, judgment _ 
and a writ of inquiry is executed as in other caſes. 
4 If he pleads, the iſſue is made pp with a memoran -: 
dun %ͤ > 
The bill cannot be filed in vacation, as it muſt be 
done ſcaente ouria, (but it has been done in many 
caſes to ſaye the cy en of limitation ba ſhall any 
attorney, as a privileged perſon, be intitled to an im- 
_ parlance, if the bill is 1 time. Salk. 544. 
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If an attorney is atbeſtel By wirtöe of an Fn 13 
unn it is 5 another} or ſue out ED 


Pale wer 5 Po 
ſex, 1 e 0 $: 
our RP dre 15 a 


and f 


ig "the 

nd 50 Wd 
or def Ga wh s 1 
elt, ah f in « 

tiemorial,” beer 

before any. o 

ſecular 2 

or demai 50 at if 
ws, (pleas, nies, 
ae fave 00 5 us, "by 1 Al e 

kad c rt before us, and ba by writ ; and'W El 
ve have lately f received information by the complaint 


our ns ſeveral 
* ons, nd OP ing to diſquiet the ſaid eral Fo 
i ilued forth and pro 15 e 100 
8 br mgre w | DES 
17 1. 450 pink > he 1 15 


ES Blech, TE e 128 of, th 1291 agel 5 
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121d office ag an 1 pen fevenal af- 
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ay fal EP e us, and the 
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ties and, privileges thereof; aſp to che great detti- 
5 of the laid ne Fo and his wg 25 
r ng that the juriſdictions, privi- 
4 es and <y ſtoms, for ſo long time uſediandapproy- 
ed in out ſaid Gourt before us, ſhould obe. ab 
| koprand abſerved % command. you, and every 4 
youu that.you.:defilt. from, taking the. {aid ; Bexjamin 
Bub inte your: cuſtody, wpon-any writ ot writs, 
pret t eh ts other than ſuch; as particularly 
concern us { 25 of freehold, felony y, and 
only excepte party; "the ſaid: Benjamin Black be de- 


un ped ia your 1 a of any. writ JETT 05 recept , 
th 


— 2 ents oc US as 
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ox precepts, other t uch as, * oncern 
90 eg of freehol, „ N f 8 105 ex · 
55 155 ten you "di batge 455 aid Be janin 0 
# ou Jour 1 and ſuffer h him to go 
; | igen e Wer, "the oo ntrary at your . 
. PE I; and 5 5 ou inform! je party e or parties, p by 
Fo or plaintiffs, in Le WII its or, precepis, t that he, thi 
ſhe, . or they my Hlecute us, her, or their action nis 
qr actions, 5 Or, its, in our route before us by [ 
bill to 'be, exhil bite, in our A " before ys at ney 


eftminſter, . 3 fg ſaid Benjamin Black, if he, | 
Ok or they th ink ic eh 15 0 to do. Wu. x 
nel ITY c. N 4 301 tiff 86 N 1 an 
ir ies Hh 70 5115 110 i fv4s non an 7 * 


Ed * 8 attorne ſhall not have ae at "the king 
| fn, 2 Rel. 2, 274; 1 BY PTR 3: 28 of 


SAL i 


dre ' there WING mme remedy in His on An 


cout, reſt he Mall not 'have his > gs wh c.- 
money is attached i ka 45 Hands by foreig  attachmen If; 
inthe ſheriff's court in Eohdon: Sannd. 67. Comb. 5 nden 
An attorne r ine en $ hi 1 K SE ot Kar 1 7 
"Fil ge im n 28 ion l. "> eee Mot 


attorney has no priyi 2 8 7 inft the * 


£0 8e nee in London. 4 P. 150. Wl i: 
An pier: ney, executor,” dt e al or 
Thc or be tie ns a viteged"perſon:'' r iſe | 
b 


t ö 
44 attorney + ae dis abe laing 
| member of the 20865 Ea. „ 


and againſt Attornies. 
An attorney ſhall not have privilege when he joins 


or is joined in the ſame action with another. Vent 
An attorney has privilege to keep che venue in 
Middleſex when plaintiff, but not to change it thither 
when defendant. | Burr. Rep. 4 pt. 2027. 2032. 5 
An attorney's privilege continues no longer than 
he Ty an acting attorney. Burr. Rep. 4 pt. 2113. 
Rolls were anciently kept of the attornies in B. N. 
but ſince the ſtamp act, the rolls have been diſuſed, 
and a book ſtamped hath been kept, and the attornies 
names entered therein. - Stra. 77, 1 
The privilege of an attorney is the privilege of 
the court, and not his own perſonal privilege, and 
he may waive it, Burr. Rep, 4 pt. 2113. Go, 
An attorney having been arreſted, was bailed, and 
mother action being brought againſt him in the ſame 
court, he pleaded his privilege, and it was adjudged 
that putting in bail to the firſt action did notdiſcharge 


his privilege. Carth. 337 5 | 
Dy eclaration by bill of Middleſex againſt an attor- 
at HH ney of B. R. as acceptor of a bill of exchange, drawn 
0 won him according to the cuſtom of merchants, to 
1 > 


rhich he pleaded in abatement, that he was and ſtill 
van attorney of B. R. and ought to have been ſued 
dere by bill of privilege as an attorney, and not by bill 
of Middleſex. Demurrer, inde, and, joinder. Per. 
Cur. he muſt have his privilege. . Judgment for de- 
kndant. Cornforth v. Price, Hilary, 20 Geo. 3. 

An attorney has privilege in a = tam action com- 
* againſt him. Barnes 48. Att. Prac. 54. 
. 549. : „„ Nm. 

If an attorney ſue by original he has no privilege, 
Ad cannot ſue in propria perſona. 2 Lev. 39. 2 Stra. 
| DOR 39RD 5 ; 
Motion that an attorney who was going to Ireland 
nieht put in ſpecial bail, denied. 1 Med 10. | 
An attorney of B. K. arreſted by capios on a pe- 
al original ont of the ſame court, is not entituled to 
w diſcharge by ferving the ſheriff with a writ of privi- 
be, but muſt plead it ſub pede fgilli. Held in C. B. 
an action for falſe impriſonment againſt the 
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in bail fr hier wife for he 


bean fragen, bgcapnat.1appear in” perſon and pu 


l. not have privilege in 
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an action againſt him and his wife. 1 Kell, 380. c. 45 
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No attorney or ſolicitor, who ſhall be a priſoner in 
any goal, or priſon, or Within the limits, rules, or 
hberties of any goal, or priſon, ſhall during his con- 
finement in any goal or priſon;; or within the limits, 
rules, or liberties of any goal or priſon, in his own 
name; or in the name of any other attorney or ſoli 
citor, ſue out any writ, or proceſs, under pain of be- 
ing ſtruck off the roll and incapacitated. 12 Ge, 2. 


— 
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This ſtatute only ber attornies, who are 
_ priſoners, from profecu 


ng, and not from defending 
__ An 
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An attorney commencing an action on a bail bond, 
aſſigned after his impriſonment, in an action begun 
before, is not within this ſtatute. 


7 * 


Attornies, in caſe of miſbehaviour, are ſubject to 
the cenſure of the court in which they are admitted, 
by motion, in a ſummary way, and may be ſtruck of 
the rolls, impriſoned, or otherwiſe puniſhed at the 
diſcretion of the court; the proceſs for this purpoſe is 
an attachment, which iſſuing at the ſuit of the king, 
as for a contempt of the court, is made out in the 
_ HOMO cannot be leſſee in ejectment. Mit 
3054 = F a 
Nor bail in any action in the court of which be 
an attorney. Mid. | 3 
But attornies are often bail in contradiction t 
An attorney cannot be a commiſſioner to take bal 


An attachment .of privilege, in K. is but as 


2 
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laggtat, and not as an original. 1 Show, 367. 
. Every attorney of this court who Hall ſue out al 
attachment of privilege againſt any defendant, ſh 


leave aprecipe with the ſigner of the writs, with thed 
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fendants names, not exceeding four in each writ, 


fi l 
zun 
ſue 
pur; 
ater 
with 
liver 
the c 
| W 
Ply te 
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and bend Arcoryics, 


the return and day ef Sgnio ach, 17 Zu thy 
nt or as welt fe e ice d out, the { le, ar 
Auch præcipes 1h 23 Nee the 1h where 
the præcipes o of  Jatytats, and all Lot ler W ung. out 
of the court. Are . and. the Mer who. fi hens 


the writs. in this pourt, ſhall not bas, uch ae ent 


eo, 2 £34 

85 an 5 dekvers his declaratio Hs 

excluſive. before the end 2 7 term in bi the 2 
munen: e mann „ aud 2 a 1 to plead, 
and demands a plea, the e defends ſhall be bie | 
plead as of that term. And if he doth not nee 
his declaration. in that time, the defendant ſhall be 
entitled to an 1mparlance ; and if he doth not deliver 
his declaration before the eſſoi yay of the ſubſe- 
quent term, the defendant may Be an imparlance 
to the term next following. 

If the action be laid in London or Middleſex, and 
the attorney, 22 lives within twenty miles 
from London he al, ah upon a rule to plead given, 
four days time to plea and if he lives above twenty 
miles from London, or the action is elfewhere than 
r or Miedleſex, he has eight days time to! 
Plea 5 

The remed) y againſt attornies in this court is more 
ſpeedy than klar ainſt other perſons. And at the 
commencement of the ſuit” the bill and the decla- 
ration are the ſame thing. h | 


"of raxing an attorney's bill. 


Ifan attorney refaſes to deliver 1155 bil to his cheat 
fzned, (which he muſt do one month before he can 
ſue for the fame) he may take out a ſummons for that 
purpoſe before a judge; and if he does not on ſervice. 
attend thereon, 'an order will be made to deliver it 
vithin a reaſonable time; which, if he neglect de- 
lvering upon àffitavit of che ſervice of ſuch ven, 
the court will grant an attachment. 0 

Where the bill is delivered, the client - 5 ap- 
ply to a judge for a ſummons, to ſhew cauſe why it 


ould not be 0 to the maſter to be ted, 51 


at af 
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the d 
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till a t be left with him tor that purpoſe. Nat . 


c oe. El bs as" 40 Win A 1 50 
hen if the 1 doth not CEE order 


# made of courſe. oh TILT 

"The aſter s ap ointment muſt be dad on the 0 
. atid a cop gs nd oy attorney, and if h 

oth not — on the intin the mafter 
"will 'procced e ex parte. e 5 

An attornies bill cannot be taxed at 11 f prius nor 
vill it be gone into, the e ee mu therefore 
be t . e N | 


2 17 J * 5 e þ 
6 " ** 5 * 
5 - 4 ®# 7 7 9 *@ 5 4 C \ 
— © WOO WE 1 3 — — 1 1 1 8 i 
; 7 * * Fs V: oY * * is 1 EF — 1 
W 7 
v 3 „* , 


0 chen XXI. 
Of penn v i and oh „ * 5 7 


i; q 1 commons, 


Ab 28 without any diſtindjon as to degree 
or rank, are. intituled to the rivilege of the 
(Peerage, alike, for, they are equally [obliged to attend 

ſervice of the public and are always applet v to 
be amenable to juſt ce and to have ſufficient proper 
to. anſwer in fats and actions brought againſt them; 
| and for theſe reaſons are. not to be arreſted or mo- 
leſted in their 88 Bacon Abr. on | Privilege, 4 
Vol. 228. 

The exem from arreſts extends to biſhops, 
members of the convocation. Eg. Ca. Abr. 349. Chan, 
— 31. and members of the houſe of commons, 

y the ſtanding orders of 3 houſes of parlia · 
ment, no court whatever ſhall preſume to deter- 
mine concerning privilege of parliament, i ft as ſett! 
by the rules. pom orders of each houſe ; ey them- 
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ſelves dlaiming to be the ſole judges of their reſpeCtive 
privileges, of which order the [courts incidentally 
take notice. 

By the twenty-third article of the act of union, Stet. 
| 9 dm. c. 8. ma Peers wr 5 all Gre 
the e Peerage © liament 0 
2 2 Xe fr mr yu 


all the re e peers of Scotland f: 


hy 
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have all the privileges of the peerage of England, Ses! 


cepting only chat and: eee 
a,, 
Any perſon ſhall and may commence and prof ſecute 
any — of ſuĩt ĩ in any court of xecord, or court gf 4 
—_ or a b, ae in all cauſes matrimonial 
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Provided, chat nothing in the-iatite, Tull ertena 
to ſubject the perſon of any of tie Knights, iti rufst: 
md burgeſſes, or the commiſſioners of thires 


f burghs of the houſe of commem ef Great beiten, 

for the time being, to be arreſted of impriſoned upꝰm 

any ſuch ſuit or proceedings. 0 55 Geo. 3. c. 4 
eers, and members of the houſe o | commone uy | 
; be proceeded againſt — ori giral Writ, ot by origi 
0 oy Stat. 12 1 1 2 8 but or. cannot 15 : 
. ce e Ney ; original W fit, but int 15 
) ations oily ona the e es nr blen 
o N 25 e mel ir On ehr, e FP oY 
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, fr original writ. 15 9 
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K who will make out the orig inat/\ and, when fealed 
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ve Vicran i is ate to diſtrain and N 40s, If the de · 
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Middleſex, to wit. "The right PORTED end 
min lotd Black, having 775 of parliament, was 
menen to anſwer illi White, in a. lea o 


treſpaſs on the caſe, and; Lee e the Kg Filliam, : 
by A. B. his attorney, complains, that As (1 re- 
citing. the original). but both! in the Pages 1 la- 


ration, the words, but contriving, 5 to, de ive 
and-defraud the aid Willam 1h this behalf,” mult be 
omitted; for the lords, conſcious, doubtleſs, of their / 
own immaculateneſs, ha adjudged it a very hih 5 
contempt and miſdemeanòr -iti any perſon to charge 
them with any ſpecies of fraud or deceit. 

if the declaration is deliyered within four, days . 
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be e 1 ng: Ely kaving privi- 
ge of parlament, that be be before us, to aher 
iltiom White in a ende ihe 75 is) as "He mall be 
te 'teafonably to ew chat hie Suyht to anfwer there- 
in, arid have len there this” My Wünen Jillian 
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Middiofox; Die ingas for n ets White againſt 

Benjamin Black, 1 e prone of parliament) 

aſe returnable on ; e b e 
4 B. attorney. 

If the Jefenilaile Bok not ap in four days after 
the return of the 'di/iringas, the return muſt 6 got 
from the ſheriff, and an 2 rk iſſued out, 

But if the defendant: appears he files common bail 
with the clerk of the balls. 

If he has no goods whereby | he can be diltvained | 
in the county where the venue is laid, a bib mut 
be returned on the firſt dj//ringas, and à Hatun iſ- 
i into hy! NE, where IF Fran intends to. 


* * . 1 * w 
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r To the ſheriff of Want, NR FOUR 
We command you that vou diſtrain Benjamin Black, 
bh; having privilege of parliament, b all his lands 
ad chattels, in your bailiwick; fo that neither 7-4 
Nor any one tor him do intermeddle therewith; un- 
N you ſhall have other commands in that behalf from 
r 0 that you anfwer to us for the iſſues of the 
To that you have bis od before us on 
| next, after © to anſwer to Willem 
| mes lea of (as the caſe is), and for that our 
ker of Middtefex, a certain day now paſt, returned 
Wt the ſaid Benjamin had not any thing in his baili-. 
whereby he could cauſe him to be Mine ned, as * 
the ſaid writ he” was commanded, JOIN it 


b 


4 1 8 


* 2 : 
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is teſtified in our ſame court before us that the (aid 
Beam in hath ſufficient goods and chattels in your 
baibwick whereby you can cauſe him to be diftrained, 
and have there then this writ, _ Witneſs, &c,. 
Wpen the defendant has appeared, the declaration 


n 


* 
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is to be delivered as of the term the appearance is of 
and if 1 four days exclußve beſore thc end 
of the term, he mult plead without imparlance. 
The declaration is ingroſſed on a trebſe penny 
ſtamped paper, and is à copy of the bill; a rule is 
to be given to plead as in other caſes. 
be plaintiff in an action againſt a member, had 
proceeded agrecable to 10 (Feo, 3. and obtained rules 
for ſelling the iſſues levied upon a 4ſt ingas, alia, 
and plaries; and alſo for a rule for an attachment 
againſt. the. ſheriff, but no iſſues had been actually 
levied ; at length defendant appeared; whereupon it 
was moved that theſe. rules ſhould be diſcharged, for 
as no iſſues had been levied, they could. not be old, 
and as the defendant in the action had now appeared, 
the end and purpoſe of the writs were anſwered, On 
the other ſide, the plaintiff inſiſted on the, coſts of 


jſſuing the writs before the rules ſhould be diſcharged, 

And the court thought that reaſonable, and directed 

that on payment of coſts the rules ſhould be diſ- 

charged. 'They were of opinion that theſe coſts were 

not to attend the event of the ſuit, but were to be 

paid to the plaintiff at all events, whether he ſhould 
finally ſucceed or nt. r 


KA pecteſs by birth is entitled to privilege, 2 Lf 
50. Sy. 222, 234, 252. Fort. 102. Vent, 298. £4. 
Ca. Ar. 349. Ce, Lit. 162. 6 Rep. 53. l. Dy. 79. P. 


5. Ord Dom Proc. 21. Fehy. 1669. 
„ Doubted whether a peereſs, %o patent only for 
life, entitled to privilege, Sty. 234, 252. Held not 
| Sy. 284, but adiourne ed. 

A peereſs by marriage is entitled to privilege 

and that as well during coverture as after, But 3 
Peereſs by marriage loſes her dignity by marrying 3 
commoner, and is not then intituled to any priviy 
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It was holden, by. Half, chief. juſtice, in the caſe of 
Lord Banbury, that where a perſon is called to che 
houſe of peers by : writ, that he is not a peer, until POS 
he fits in parliament ; the writ not giving him nor 
bility or honour ; but chat it was fitting in the houſe 
ä of lords and aſſociating with them that enobled the _ 
| blood; and therefore, that if the king, or the perſon. 
a dieth before the parliament meets, the; writ is deter- 
mined and the party remains a commoner ; but he 
8 held it other 1 WW" in, creations by letters patent, by 
which act the party is immediately noble, without 
d any other act ↄr ceremony; and though the king 


Lis, or the parliament. never meets, the nobility re- 
„ wins to him and his poſterity, according to the li- 
it nitations in the patent. 
ly Motion for a Fe wh deas to a latitat which had iſ- 
it WY ford againſt Lord Banbury, by name of Charles Knollys, 


or denied; and the chief juſtice. ſaid, that they could 
d, not take notice that this Charles Nnollys is cart of Ban- 
d, bury, and there was a difference between this caſe and 
Jn the caſe of a peer that had fat in the houſe. For if his 
of brdſhip. had ever been ſummoned: to parliament, and 
ed. had a writ to ſhew, and there was. no diſpute about 
the identity of the perſon; they would have granted'a a 
lil ſuperſedgas, But in this caſe o a lord who has never 
cre n in the houſe they could not do ĩt for they could 
not try peerage on a motion; but that his lordſhip 
ud night plead it, and pray a ſuper ſaasas. And per Powell, 
if in the writ he had been named peer, it would have 
[ft. been ſuperſeded. 1 Vent. 298. Ld. Raym. 5 7 : Salk. 512. . 
Eg. If a commoner who has been held to ſpecial bail, | 
. 8 ove to be diſcharged: upon common bail, the court 
vill not grant a rule to thew cauſe upon affidavit on- 
for eh; but upon the: attendance, of the clerk of the - 
crown, or deputy, with the ſheriff's return, they will 8 
then make the rule. Fenwick v. Fenwick, Miab. 2. 
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peared; che purpoſe of thewrits was arifwered. But 
Plaintiff infifted upon the coſts of the writs, before 
the rules mould be diſcharged,' which the court 


thought reaſonable; and ditected the rules rojþe tif. 


charged upon payment of 'cofts';* being, of opinion, 


that theſe cofts ought not to attend the event of the 


ſuit, but were to be paid to the plaintiff, whether he 
ſhould finally ſucesed or 275 Ee v. Townſend 
and Sawbridge, Burr. Rep. 4 „ 

E ſeemeth, however tra Let a 2 phaintif ſhould 
be entitled to an expences Whatever cauſe they 
may have afiſen, which he hath ſuſtained i in endes. 


yore to inforet an unzuſt demand. 
A bill of Middleſex ifſucd againſf the countels of 
| Huntingdon was diſcharged by ſuper + ror; without 
ding; it appeuring by the record that the was 1 


| L. \and the oy was committed for fuing 


the proceſs. ' Heut. 
Motion to ſet afide a Fr nas iſſued a againſt 'Lord 


; Byron bill; precedents bein Kabel, it wa 
found — Sen er in B. R. to proceed 4 


gainſt peers in that court by bill of privilege, before 
the ſtatute, 12 &'13 HF 3. and as that is made · no 


difference in that reſpect, held, that the n 


of the court remained as before. 
An action was commenced a ng Fort . 


. by bill-of privilege; plea in abatement, that he 15 


to have been ſued by original writ, and not by bin 


of privilege, demurrer, and joinder. On Lal br 
Byron, 


the court relied upon che caſe of Sy and L 
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caſes matrimonaal TENT For in any court, 
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againſt any peer or lord 0 

ritain, or againſt, any. of the f ts, ww 

5 „ AAS the) commiſſioners 2 
houſe of,commons e 
r the time being z or againſt their or any: + 
their menial or ryants, or any other. perſon 
entitled to privilege of parliament ↄf Great eat Aritain; 3 
and no ſuch act ion, ſuit, or any other 2 $ of pro- 
ceding hereupon, ſhall, at any time, b. impeached, 
ſtayed i or r under colour ur of any i 
of pathament-— lu nah 
St loching. a Mis 88 all ext Kto f fubjeR. th the. 
perſon of any of the knights, « citizens, and bur e 
or the commiſſioners; r ſhires ati "barghs or che 
time being, to be arreſted . or i mpriſoned u 
ſich Tyit or e, 45. OUS eee 
Thatthe * out: : Which the writ of 12 
wocceds may order — levied How. 
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br 8 1 a gre — 


tt by iſſues FIR returned; 1 Ae 5 
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r Corporation abe in its name of the cor 
19 5 Mn under 
poration. ouſt be] y. the name of it 


e proper county 
ith Wer, 5 = 
is to be made out, containing the Whole cauſe 
aalen, upon e if benen he pp ceeding 
28 Su, 3 d 
on... 
return © 120 Es al writ, the Pla 
Aue diftringas, and procegd. 2 
infinite; and. it Ny Not pier of 5 
1 or all the membe 
Wet in perſon, at the — 5 wh of 


muſt appear A r 10 80 
If We ie 5 3 des on the 1 
3 2 the court Ven. motion, o rder them tol 
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4A 
Al attachment does not t lie — a corporation 


and againſc Corporations. 


A corporation muſt not be declared a; againſt'as be- 
ng in _— the marſhal. 6 Mod. 33 


25 corporat 
Treſpaſs dots not lie again 4 e EET, 


gate, for outlawry | does not he-agarnft th Jem,” os 


capias and exigant do not go. Bro. Corp. 4 e 
Replevin does not lie agaitzf an a ggregate e 


ration by the name of incorpòkat by For th | 
A EE 


not diſtrain in ir on per ris dut dy the 


Brownl, 1 5 | #41 . . Ft * 
; ns 6 eannot foe without choir Ben, or in 


the time of vacation of hair Uekaig, Wood's Hoff 
1b. 


he outlawed, nor (becauſe, as js 3 obſerved by 
lord Coke, a corporation hath no ſoul) be excorm- 
municated.  - 10: Rep. I; I Rey. 127, 1 Toft. 134. 4. 


CSE TENT ee gy adi ra | 
tors. Ii * 


Corporations cannot be oint-tenants to take b 
ſurvivorſhip (as in that * corporation ne 
dying, would be fare of the ws as but they why de 
tenants in common. Woods In ey 110. vi 

A N Ne on carer be Tei 
te Ji 

In an action againſt the Eufl-India -compa 4 Fo 
fie thouſand pounds, it was moved, that the 


3 -exemplary iſſues, as ſeveral writs of 


ringas. had been ferved to no urpoſe, atid the 
court laid he ſhould return good iſſues ; and _—_ 
te did not, the plaintiff might bring an a&tto 
5 him, and he was ordered to attend. 8.5 * 8 

2. 

| The members cannot be witneſſes for the corpo- 
tion, 2 Lev. 232. 236. Str. 1069. 

EjeAment on the demiſe of a corporation aggre- 


2 the verdict was for the plaintiff, and error 
1 


ght ; it was objected that the demiſe is not ſet 
forth to be by deed ; but the judgment was affirmed, 

br the demile is confeſſed to be good by confeſſing 
ale, entry and YO: "Bs 2 Mod. 113, | a 

| In 


n cannot ſue 26 2 common daf rer 5 
2 Stra 1241. | "Ric oF) EO dy as an | 


Gicpriatiohedy aggregate cannot commit RP or 


eo the uſe of ano. 


425 


426 | 


Ot Proceedings by, ber. 


In ejectment in C. B. the plaintiff declared upon 


5 a demiſe to him by the aldermen and burgeſſes of 


Bury St. Edmund, in the county of Suffolk, and 


did not ſet forth that it was by deed, or under ſeal of 
the corporation, upon not guilty pleaded, plaintif 


had a verdict and judgment ; and error was brought 
in B. R. and the error inſiſted on was, that this de. 
miſe was void, becauſe a corporation aggregate can 


do nothing but . e under their common ſeal: 


and the calc of 2 Cre 613. was cited as parallel, for 
that was an ejectment for tithes, and a verdi& for 
the plaintiff ; but the judgment was arreſted, be- 


gauſe the plaintiff had not declared upon a demiſe 


by deed, for tithes will not paſs without a deed, $: 
per Cur. Since that caſe in 2 Cro. the law is altered 
as to this point concerning declarations in ejectment, 
for now 3 grounded on fictions only. Judg- 
ment affirmed. * -Petrich againſt Ball,  Carth. 300. 
The bailiff and burgeſſes of Eaſt Retford were ſued 
in their corporate capacity, in C. B. by a common 
capias ad reſpondendum, and upon affidavit of ſervice, 


an appearance was entered by the plaintiff according 
to the ſtatute and a declaration entered in the office, 


reciting that the defendants were attached (which car 
not be), The defendants moved to ſet aſide the pre- 
ceedings, objecting that they ought to be ſued by pou 
and diſtringas. The court was of apinion that as the 
defendants were ſued in their corporate capacity, the 


capias ad reſpondendum was void, and the rule wa 
made abſolute ; but it was agreed, that had the deſen- 
dants themſelves appeared, the objection had been 


waived. Langley v. Bailiffs and Burgeſſes of Eaft Re 


vanaltg= again Bundrivor, 1 ua 


' Chap. XXXIV. 


Of proceedings againſt Eau, 


HE proceedings againſt Kerideedors- in ids of : 

robbgry; are founded upon the ſtatutes.” An hue; 
from huer to ſhout, and ery, bitefrum et clamor, is the 
old common law proceſs of rs felons; ' Bratfen, 
| 4.0: x0cs #620113 RA 6. ED 

The principal ſtatute eolative, 9 is th Abbots / 
of Wintin; 13 Ed. 1. 6 1'&-'4. which dite&s that / 
from thenceforth every country ſhall be ſo well kept; 
that immediately v_ felonies and robberies com- 
mitted, freſh ſuit ſhall be made from town to town, 
and from county to county, and they chat keep the 
town, ſhall follow with hue and ery with all the town 
2nd towns, near, and ſo/hee-and cry ſhail be made 
 from- town to town,; and from county to county, 
until they ſhall be taken and delivered to che ſheriff, 
and that ſuch hue and cry may be the more effectu⸗ 
ally made; the hundred is bound by the ſame ſtatute 
anſwer for all robberies committed therein; unleſs | 
they take tlie feln. 

This ſtatute hath been erphined and enforced by 
divers ſubſequent ſtatutes,” ' viz. 27 Eliz. c. 13. 
29 Car. 2. c. 7. 8 Geo. 4. c. 16. 22 Geo. 2. C. 24. 
Theſe ſtatutes direct the proceedings of the perſon 
tobbed, in order to enable him to recover his loſs 
dom the hundred, in which the robbery was com- 
mitted; the principal of which are, that he make hue 
and cry ; give ſuch notice of the robbery as directed 
deſcribing the robbers, and the time and place when 
me robbery. was committed; cauſe notice thereof to 
be given, deſcribing the robbers and robbery in the 
London Gazette; enter into bond before the ſheriff 
to the high conſtable of the hundred, for the ſecurity 
of the coſts, on being nonfuited, &e. and that twen- | 
ty en before che RT" writ, be make Ip 

FEA 8 a re 


5 


brought upon the ſtatutes of hue and cry, or either 
of them againſt any hundred ſhall bo ſerved upon an 


or conſtahles of the hund 
happen, who is required to cauſe public notice there · 


red, as be or they ſhallbe adviſed, Star. f Geo. a; c. 10. 
is to be ſerved): for the inhabitants of an hundred 


_ tute, is not neceſſary, but it muſt ſet forth the circum- 


is pertinent. to the action, 2 Vent. 215. And mutt 
_ » Genclude contra for mam ſtatuti; that is, the ſtature o 
.. OH ORs for contra for mam /latuterum is bad. 1 


Wet ; . f 
* % 
* bf - -4 — 
6 — : . 
v.38 +. 4&4 8 * 
F 9%, „ 1 * | 
? * 


fore a juſtice, that he did not know the robbers, and 


that the hundred have not taken the robbers, 
No proceſs for appearance in anf action to be 


inhabitant thereof, ſave ny up nthe high confſtabl f 
2d wherein the robbery ſha 


. 


of to he given in one of the prineipal market towns 

ithin Sch hundred, on the next market day, after be 
or they ſhall be ſexyed with ſuch proceſs; or if ther 
ſhall happen to be no market town within the hun- 
dred, then in ſome pariſh; church within the fame 


undred, immediately after divine ſervice, on the 
5 next after his or their being ſerved with ſuch 
proceſs, and he and they is and are (by this act) im- 
Powered and required to enter, or cauſe to be entered 
an appearance. in ſuch action; and alſo defend the 
ſame, ſor and on bœhalf of the inhabitants of the hun- 


Ibs proceſs. muſt be by original (a copy of which 


the 
13. 
wi. 
Ver 
hay 

1 
28a 
jud 
pal 
an 
eau 
F 
tan 


cannot be in the euſtody of the matſhal. 3 Keb. 26, 
2 Sund. 357. 4 Med. 800 % t ihe not ang 
The original writ on the (hi 13 Ed. 1. muſt be 


a 
—. 
* 


SS, 


ed forty days after the r 4 Which time is al- 
lowed the hundred te take the robbers, by the ſtatute 
and within a year. Brown. 16. 
i 'The-writ.wually recites the ſtatute. Thr. Br. 141. 
Sarind,i 373. 4 Mod. 206. But the: recital of the fit 


Q 2 wS 2 


the directions of the Katutes, 
The declaration muſt be againſt the inhabitants of 
the hundred generally; for if it is againſt any by 
a _ and all; are not named, it is bad. K. 2. Al. 


Tue declaration dou not need to recite deff. 
nal at large, 44:15 26. nor more of the ſtatute thin 


- ances of the robber y the plaintiff's compliance with 


i 


ens warded, 4 corpore 8 (exec 7 : 
A e 0 Pp 1 
eee Aainſt which tae e. 0 Far. 26. 

G0. 2. Co: 18. 3˙ 0 Ft 8 en 

And if ann be again oft men, oration is not. 


to be — r itant, nor on the 
ac conſtable: t . be . he ther, who. 
il te they te 155 $0490 5 | 


ar, * LIM proc expiration of 75 days after deli- 
ery.to him, and at the ſame time the conſtable to 
ke bis col taxed and levied-: | 8 Seo. 2. uh war a 
hy ye of execution hereaſter to be ſued out 
againſt any my the. inhabitants of any. hundre« „or any 
rdgment obtained by virtue of any act or adds aal 
utliament, oy by 1 15 on any e | 
unt, but e on receipt of ach writ, 
cauſe the ſame to ed, before two. juſtices, 
Ahe x jb prd an OT by Bree py 
1 Geo. 2. 4. +, | 15 88 
an action be. bro vght aint 
daun Lats, G e i: 15 0 
burning houſes, the, execu or not be levied 
andt them. but. left wit "the the if, and he is to 
proceed in the lame manner as nder the 8 Gee, 2. 
t. 16, for, levying the fame. it north | 
Of a like nature is the action given by the farure, e 
9 Ce. 1. e. 22, a ir les the Mack act a eaſt 
the inhabitants of an 7 xg red, to make, ſatisfation- 
in damages to all perſons who: hav Ay © NOTRE ng * : 
offences een in 1 eee ee 
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Chap KV. . yo 
wo proceedings in the caſe of Bob ae 


| N "Os: is a trader who ſecretes Himſelk, or 
doth certain other acts tending to defraud his 
eiten. The offence vu it is called by Sir Ed. Cote, 


14 Inſt. 


435. Peroteedings in Banktupttits. 


4 Inst. 277.) of bankruptcy is totally unknown aten. 

| Mer and ebe kk a pte g men —— | 
was 34 Hen. 8. k. 4 which has been Almoſt totally 
altered by 13 Eliz. c. j. by which bankruptey is con- 
tied to ſich perfons orly as have uſed the trade of 
mercliandize in groſs, or by retail by way of bar 
gaining, exchange, rechange, Bartering. elle viſance 

Ne (that is, making contracts) or otherwiſe, or haye 
5 ſought their living by buying zug ſelling; perſons 
43 | uſing the trade and*profeſhon of a ferivener; receiv- 
ing other rhefis'monies into their cuſtody, are alſo 
liable to be bankrupts by far! 21 Fac. 1. c. 10. 25 
alſo are by the ſane ſtatute aliens and denizens; as 
Well as natural born ſubjects; and by many other 


bankers, brokets, and fackors ate declared to be 

within the operation of the banktupt- laws; but by 

the ſame act no farmer, grazier, or drover is (as ſuch, 

for they are often bankrupts under the deſcription of 

dealers and chapineit) liable to be deemed a bankrupt; 

nor is a receiver of the king's taxes, capable (as 

ſuch) by the fame ſtatute to be made a bankrupt; and 

ho perſon ſhall have a commiſſion of bankrupt award - 

ed againſt him, but at the petition of ſome one cre- , 

ditor to whom he'owes one hundred pounds, of two 

to whom he owes one hundred and fifty pounds, of 

of more to whom he is "indebted two hundred n 

J—J—.. ao 2 Bug. 

„ In the conſtruction of the bankrupt laws, it bas . 
been held, that buying only, or ſelling only, will not « 

bring a perſon within their operation; but that it 5 

muſt be nge, rep by buying and ſelling. 


That an huſbandman, gardener, and the like, who 90 
are paid for their work and labour, "are not within ere 
the ſtatutes. Cro. Car. 31. _ du 


That an inn · keeper (as ſuch) cannot be a bankrupt, Ii 
for his gain doth not ariſe from buying and ſelling Bl hat 
by way of merchandize ; but in great part from the . 

uſe of his rooms and furniture; for though he buy Wil or! 
corn and victuals to ſell again at a profit, yet that Wi tor. 
doth not make him a trader. Cro. Car. 549. Skins mer 


Nor 


ner 291. 


* 


Proceedings in Bankruptcies. 431 


Nor a ſchool- maſter or other perſon who keeps a 
boarding houſe, and makes conſiderable gains by 
buying and ſelling what he ſpends in the houſe. 
Shine 201+" %% . I ys 

But thoſe who buy goods and make them up into 
faleable commodities, ſuch as ſhoemakers, ſmiths, 
and the like, although part of the gain be by bodily 
labour, yet as that labour is only in melioration af 
the commodity,” are held to be within the ſtatute. 
Cre, Car. gi 2903; ĩ . 

No perſon is eſteemed a trader from one particular 
inſtance of buying and ſelling; but there mult be a 
repeated praQtice 1n the yiew of profit. 18 

or buying and ſellin 'bankſtock, or govern- 
ment ſecurities. 2 P. //ms. 308. 3 

And the ſtatutes in general concerning companies 
trading on joint ſtacks, provide, that the members of 
ſuch companies ſhall not in that reſpect be liable to 
be banker, in 5 N 

An infant trader cannot be a bankrupt; nor can 
a any perſon be bankrupt for debts which is not fiable . 
1d at law to Pay: Lord Raym. 440. 

eme 
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d- But a coyert in London, being a ſole trader, | 
es according to the cuſtom, may be a bankrupt. La Vie | 
x0 Wl ». Philips, M. 6 Geo. 3. BR, . | 


of Amongſt acts of bankruptcy are, departing the 
od realm; 13 Eliz. c. J. Departing a man's own 
: houſe. 1b:d. 1 Fac. c. 15. Keeping houſe, 13 Elix, 
14s 7. With intent to defraud creditors. Procuring 
not oneſelf to be arreſted, outlawed, or impriſoned, with- ſ 
out juſt cauſe, which is conſtrued to have the ſame | 
intent. Ibid. 1 Fac, c. 15. Procuring ones money, 
cho goods, chattels, or effects, to be attached or ee 
ered by any legal proceſs, 1 Face c. 15. Any frau- 
dulent conveyance of ones lands, goods, or chattels, 
upt; {cid,. Procuring any protection from arreſts, not 
— laving oneſelf privilege of parliament, 21 Fac. 1, 
\ 10. Endeavquring by any petition to the king, 
or bill in any of the king's courts, to compel credi- 
nw tors to take leſs than, or to. procraſtinate the Pay. 
! ment of a juſt debt, . Tbid. this is however an act of 
vai ruptey, which, can hardly be committed in theſe 


times, 


% : 4 


Proceedings in Bankruptcies, 


times, as ſuch bills and petitions- are not now in uſe. 
Lying in priſon two months, or upwards, on arref: 
for debt, Did. Eſcaping from priſon after an arteſt 
for a juſt debt of one hundred pounds or upwarg, 
21 Jac. 1. c. 19. Any trader haying privi ege of 
parliament, neglecting to make ſatis fac ion for any 
Juſt debt of one hundred pounds and upwards, with. 
in two months after ſervice of legal proceſs, 4 Ge. 3 


>a 


e. 
r 


C. 5 i | 
2 The commiſſion iſſues out of the court of chan. 
cery; and certain commiſſioners appointed by that 
court adjudge whether the party againſt whom the 
commiſſion is awarded is an object of the bankrupt. 
laws ; but the deciſion of thoſe commiſſioners may be 
traverſed either by the ag himſelf, or by any other 
Ve having intereſt in the queſtion, and the 
fact muſt then be decided by a jury in the courts 
of law. ER Hs e 
After payment of fifteen ſhilkngs in the pound, 
in caſe a bankrupt ſhall be afterwards arreſted for any 
debt due before fuch time, as he, the, or they became 
bankrupt, he ſhall be diſcharged upon common bail, 
and may plead ** that the cauſe of fuch action or ſuit me 
did accrue before ſuch time as he, he, or they bo- the 
came bankrupts;” and the certificate of ſuch bank- £01 
rupt's conforming, and the allowance thereof ſhall 
be ſufficient evidence of the trading. 5 Geo, 2. c. 30 10 


3 EO TI his | 
If any bankrupt who ſhall have obtained liis or het I bod 
certificate from the acting commiſſioners, and ſuch Was 
certificate be allowed and confirmed as directed, ( 
| ſhall be taken in execution or detained in ren on tut 
account of any debts, due or owing before he or ſhe he 
become bankrupt, by reaſon that judgment was ob · — 
tained before ſuch certificate was allowed and con- 
firmed, it ſhall and may be lawful, for any one ot 
more of the judges of the court, wherein Judgment 
Has been ſo obtained againſt ſuch baykrupt, on ſuch 
| bankrupt's producing his or her certificate, allowed 
and confirmed, to order any theriff ot ſheriffs, bailiff, 
or officer, gaoler or keeper of any priſon,” who hath 
or ſhall have any ſuch bankrupt in His cuſtody, by 
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virtue of any ſuch exerution to diſcharge ſuch bank- 
rupt out of cuſtody on ſuch execution, without pay- 
ment of any fee or reward, and ſuch ſheriff} &c. is, 
and are hereby required to diſcharge ſuch Bankrupt 
out of cuſtody accordingly, and is inderanified' from 
any action for an eſcape for ſo doing. id. ſ. 13. 

f the bankrupt is in cuſtody before the certificate 
is allowed, application muſt be made to a judge at 
his chambers, for a ſummons, to ſhew caufe why 
the bankrupt ſhould not be diſcharged, having ob- 
tained à cextiſicate; which upon producing, and an 
affidavit (if. the attorney does not attend for the 

laintiff) of the debt having accrued before the party 
a bankrupt, the judge will grant an order 
for the diſcharge upon the third ſummons. 
But if the bankrupt be in cuſtody at the ſuit of 
the king, on an extent, he cannot be diſcharged 
therefrom. 1 Att. 220'0 .) | | 

A bankrupt was taken upon an attachment, for 
not performing an award; after which he became a 
bankrupt, and obtained his certificate, and upon 
motion for his diſcharge, it was oppoſed, becsuſe 
the bankruptcy does not purge a contempt; but the 
court held, that this was a demand for which an 
ation of debt will lie; and the act ſays, he ſhall 
not be arreſted, '&c. for any debt due before the 


bankruptcy. It would be hard to keep him in cuf- 


tody, when the duty is diſcharged ; and therefore he 
ms diſcharged, 2 Str. 115. 
On motion to diſcharge a bankrupt out of exe- 
wtion on the far. 5 Geo. 2. c. 30. it appeared, chat 
the debt was, ene Habbich the bankrpprcy,, and 
led for and recovered pending the commi on, and 
before any certificate obtained; and the judgment 
ws afterwards affirmed'on error, and cofts given on 
ſuch affirmance, The court diſcharged him as to 
a; for not having his certificate, he could not 
plead it to the action: and theſe coſts were attendant 
pon the original judgment, and cannot be confi- 
as given for delay of execution, when it ap- 
pers there ought to have been no execution, though 
W vrit of error had been brought. 2 Stra. 1196. 
1 I i Notwith- 
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| Notwithſtanding a bankru cannot. he diſcharged 

| out of cuſtody upon an arreſt, before his certificate 
Is allowed, 718 if the creditor, prove his debt under 
the commiſſion, the defendant may, by petition, ap- 
ply to the court of chancery for him to elect, whe- 
ther he will proceed at law, or take his debt under 
the commiſſion; and though he does make his elec. 
tion to proceed at lam, yet he may Ment, to, or dif- 
oat he 2 ee 1 Athing 220. 


* 
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Palins 5 a cn to a 657 ieee he will 
IHE, Bee, at law,. or. come; in under a corhim! n 


. TIS 


In the matter of ane. Black, * | 
* chancery.. 9451 


To the right honourable the * high chancel of 


Great Britain. 1 


The bumble petition of. the ſaid bankeup, 1400 


3 * „ - * „ 4 - * * 
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2 i That A commiſſion « of bankrüpt on . "ar 


N End £70. ke, l iſſued under the oreat Teal of ff 
Great Ba ag: our, 1 ch directed to bei. 
3 B. . H. E. and GH Alquires,.,and 7 I. ts 
e 10 : 8; 
That William 225 . 1 the county of By”: 


, gentleman, ret of your. petitioner, 
g at one of the meetings under the ſaid com- 
A debt due to him from our petitioner, to 
"t the amount of one hundred gunds, 

That the 25 William. tte lately ſu ued c out of hy 

. majeſty's of king's: bench againſt your pet 
TOP, A writ of (as the caſe. 15). returnable on * 

ca 
| your Pede er to be arreſted for the ſaid ſum o 
one hundred pounds o proved under the ſaid con 


mi ion 
56 Vour p petitioner therefore moſt humbly pn 
e lordſhip, to order the ſaid William bi 
rthwith to make his election; - either fol * 


"Proceedſngs in Ban 


to proceed at law againſt © your p 


etitioner, or 

take his ſaid debt under the ſai | commiſſion, 
and that in caſe he ſhould ele& to take the 
ſaid debt under the faid commiſſion, that th 


your lordſhip will be pleaſed to order 
William White, to releaſe your 


the faj 


8 1 8 from 


the ſaid action, at h is own co 
or that your | 25 will be 


charges; 


leaſed to Frank 

elief in the pre- 
ſeem meet. 
ever pray, Ke * 


Pour petitioner ſuch other r 
miſes as to your lordſhip ma 
And your petitioner thal 


This petition is to be ingroſſed on a 


t eble' 5 
penny ſtamp paper, and left at the bankrupt's offfce, 
Clements inn, with a fair copy for the chancellor 
A copy of the petition with the 
chancellor's order for attendance” thereon is to be 
ſerved on the plaintiff or his attorney, and an affida- 
it made of ſuch ſervice, and the defendant ſhould 
alſo make affidavit that the plaintiff has proved the 
debt under the commiſſion, and that he does not 
Upon the 
hearing of the petition, the ſolicitor under the! com: 
miſſion muſt attend with the org ff for which 


upon plain paper. 


ſand indebted to him in any other ſam. 


380 


* 


the bail were fixed. and Shiv! money Jevida 


fer and paid to him: the 1 


tained bib certificate in Auguſt following. 


1 
N he- 


liable; aud con- 
quently the certificate came top late to help Them? 
Cur. If the certificate is obtained before the bail are 


tier the bail were become abfolute 


bxed, they ſhall be diſcharged;'but if they 
kefore the certificate is 1 they reren 
Volley v. CObbbe, 1 5 
But if an iron is brosght upon a bail bond 
finſt the bankrupt himſelf, though he is diſchar 
ni the priey debt by his certificate, 
ot from'this; for the court ſaid, that this w. 
bt; and diſtin 


u Ute 


5 


a. ew 


cauſe of action, and therefore re- 
le bankrupt, and ordered the ſheriff 
70 bs c © Cockeritl' V. N 


fed to relieve t 
17 2680 money: 


But 
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ee eee a ga e ew cannot he FR 
out of cuſtody upon an arreſt, before his certificate 
is allowed, yet if the creditor, prove his debt under 
the commiſſion, the defendant may, by petition, ap- 
; 1 to the court of chancery for him to elect, whe- 
ther he will proceec 13 5 law, or take his debt under 
the commiſſion; 5 ae though he does make his elec- 
tion to proceed at law, yet he may aſſent Ws or diſ- 
Feat from 2 certifipnts. 115 Athi ns. 220. 
Kt Bag I'M : » 41. 
Pl far. a min 20 * his eleftion wherte he will 
: * at law, eim in under @ comin! en 
1 matter of Bain Black, = bank by 
12 chancery.. l Ws 
To the right honourable the lord high chancel of 7 
Great Britain. tt = 
The ap petition of; the ſaid r * 
a a 1 3 of Keen? on TRY 0 = hea 
of . 1784, was | le under the great ſeal of If 
"Great. B rin, our, petitioner, directed to he 1 
4. B. C. 1. Es 1G. H H. Þlquires,.. and 7 1 In 
e 35 by t 
That Wil iam Whig. 57 in the county of ene 
„gentleman, a creditor of your. petitioner, "ns 
ale ove at one of the mee under the ſaid com- * 
a debt due to hin | 5Fom, jour, petitioner, ute 
4 the amount of « one hundre pounds, 5 
That the ſaid len, 1 ite lately ſued « out of i pe 
, majeſty's court of King's: bench againſt your pet ai 
.tioner, a writ yy (as the caſe is) eee | oy 
Ca I 
your petitioner to be arreſted for the faid ſum oi" 
one hundred pounds ſo proved under the ſaid cant fr 
en, the, : 
. our petitioner therefore moſt humbly pH t 


be lordſhip, to order the ſaid Millian bi Pay 
rthwith to make his election; either ſol 11 


Proctedings in Bank 
e n e ee 
to proceed at law againſt your petitioner, or 
take his ſaid debt under the ſaid commiſſion, 
and that in caſe he ſhould elect to take the 
ſaid debt under the faid commiſſion, that the 
your lordſhip will be pleaſed to order the fajc 
Tiiliam White, to releaſe your peritioner from 
the ſaid action, at his own col and charges; 
or that your lordſhip will be pleaſed to grant 
your petitioner uch oder relief in the pre- 
miſes as to your lordſhip may ſeem meet. 
And your petitioner ſhall ever pray, &c," 


This petition is to be ingroſſed on à treBle' fix2 
penny ſtamp paper, and left at the bankriit's office; 
Clement's-inn, with a fair copy for the chancellor 
von plain paper. A copy of the petition with the 
chancellor's' order for attendance” thereon' is to be 
ſerved on the plaintiff or his attorney, and an affida- 
vit made of ſuch ſervice, 'and the defendant ſhould 
ſo make affidzyit that the plaintiff has proved the 
debt under the commiſſion, and that he does not 
ſand indebted to him in any other ſum. Upon the 


1 


bearing of the petition, the ſolicitor under the com- 
anton muſt attend with the proceedings; for which 
ie CRT N 
7 In lag. he bail were fixed, and the money levied. 
by the ſheriff, and paid to him: the bankrupt ob- 


kincd his certificate in Auguſt following. Qu. Whe- 
ter the bail were become abſolutely liable; and con- 
quently the certificate came too late to help them? 


Cr. If the certificate is obtained before the bail are 
med, they ſhaall be diſcharged: but if they are fixed 
before the certificate is obtained, they remain liable. 
Folly v. Cbbbe, 1 Burr. 1144. 

But if an action is brought upon à bail ne 


pinſt the bankrupt himſelf, though he is diſcharged 
tom the original debt by his certifieate, yet hie is 
it from thts, for the court ſaid; that this was à ned 
lebt, and diſtinct cauſe of action, and therefore re- 
&d tees the bankrupt, and ordered the ſheriff 
pay the money to the plaintiff. Cockerill v. Oro 
W 6 eee > 


"31s. " But 


A bankrupt being ſued as an executor, pleaded 1 


priis, for coſts, was ſingly owing to his falſe plea, 
which was ſoblequent to the eee the commiſ. 


g o 


"4h 
* - 


ere ters, 
ſcharge proceedings de. 


; = 
. . * 
1 4 >». £ * * * 7 8 * *. 


But the certificate ſhall di 


who are not already fixed. Vid. 


pending againſt bail, in an aftion upon the old deb. 


falſe plea; which being found againſt him, the 


plaintiff had judgment de Bonis proprics for the coſts; 


N 1 + 


after which he obtained his certificate, Cur. The 


23 falſe plea was his own act, and his own 
ault ; and the judgment and execution de bonis pro- 


fion; conſequently could not have been proved un- ; 
der the commiſſion, and therefore cannot be diſ- Wi t 
charged by the certificate. Howard v. Jenn, Wil © 
If an executor becomes bankrupt, the commiffo- n 
ners cannot ſeize the ſpecific effects of his teſtator; WW t: 
not even money which ſpecifically can be diſtin N p 
guiſhed and aſcertained to belong to ſuch teſtator, . e 
and not to the bankrupt himſelf. 7b:9. 1369. in 
The defendant, 9 May, 1734, was bail in error, WW cc 
a5 October following he committed an act of banł . ca 
ruptcy, and after got his certificate. On 12 Novem-. pe 
ber judgment affirmed; and to an action on the te · dy 
cognizance he pleaded his certificate, and held be cd 
was not diſcharged; for it was a contingent debt, wh 
for which plaintiff could not come in under the com &c. 
miſſion; the ſtatute of 7 Geo. 1. c. 51. only letting the 
in thoſs where the payment was certain, thou reg 
Ee 8 | OD RR Ones 8 to | 
eee ee e 
tracted, with certainty, before the act of bankruptcy ine 
RRR 8 A 
If _. enters into a bond to D. for the payment — 

an annuity, and he becomes bankrupt, and ob laffe 
his certificate, and there is a payment due beſore i jadg 

ö uptcy; if B. arreſts A. for arrears, the cou pers, 
will dif A. upon common bail; for the r to be 
af the bond once becoming forfeited, is 2 debt tb t 


might. be proved under the commiſſion; therefore! 
certificate will bar the plaintiff of his future den 
Hedges v. Remnant, B. R. Eater Term, 1779. 


1 
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But if the penalty of the bond had never been for- 
ſeited, by the annuity, being in arrear, it would have 
been otherwiſe. VF 2 
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; Of proceeding in the caſe of 'panders, 8 

5 Y the ſtatute 11 Hem. J. e. 12. it is enacted in 
8 the following words: Prayen, The commons in 
. this preſent parliament aſſembled, that where the king 
t our Dnereigh lord of his moſt gracious diſpoſition, 


willeth and intendeth indifferent juſtice, to be had and 
miniſtred according to. his common laws, to all his 
true ſubje&s** . as well to the poor as rich,” © which 
r fubjeAs be not of ability nor power to ſue ac- 
cording to the laws of this land, for the redreſs. of 
injuries and wrongs to them daily done, as well con- 
cerning their jane 45 and their inheritance as other 
cauſes; for remedy whereof, on behalf of the poor 
perſons of this land, not able to ſue for their reme- 
dy after the courſe of the common law, be it ordain- · 
ed and enacted, that every poor perſon or perſons, 
which have or hereafter ſhall have caufe of a&ion, 
Ke. ſhall have original writs, &c. nothing taking for 
the ſame, counſel, attornies, and all other officers 
requiſite and neceſſary for the of the ſaid ſuits 
to be had and made, which ſhall do their duties, 
without any reward for their counſels, help, and bu- 
ſineſs in the fame.” dd 8 | 
And by the ſtatute 23 Hen. 8. c. 15. paupers, when 
pou are excuſed from paying coſts ; but ſhall 
laffer other puniſhment at the difcr-tion of the 
Jdges : and it was formerly the uſage to give pau- 
pers, plaintiffs, if non-ſuited, their election either 
to be whipped or pay coſts, 1 Sid. 261. 7 Med. 114. 
Int that practice is now diſuſed, Salk. 506. And in- 
ted it has been obſerved, that the court hath no of- 
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He, A pauper 
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"A paths may! however Wierer coſts, althou 

doch pay any; for the counſel and ert be are 

bound to give their labour to him, but not to thi other 
rty. 1 Eg. Caſ Abr. 125. 


It is not ſettled by the tat. 11. . 7. 0 c. 12. how 


much the poor perſon is to be worth, but the court 
of juſtice have fixed the ſum to be under five pounds, 
(excepting wearing apparel, and his right to the mat- 
ter in queſtion).” Lil. Prac. Reg: 633. 
If therefore the plaintiff is in ſuch circumſtances, 
he muſt petition to one of the judges « of this count 
to be admitted to ſue in forma pauperis, and if he has 
begun the ſuit, and not able to, proceed in the ſame, 
55 ane Kill petition fo be admitted to ſue, as a pau- 
; The 2 tition is to be in roſſed on a treble 
ſtam ed paper, 1 there 1s to be annexed to 
it an affidavit of the plaintiff's Gr umſtances 5 


the like ſtamp, which are to be taken to a judge at f 
chambers, and after oath is made thereof, the clerk ar 
will make out an order thereon, paying! him 12, dee 

„ ek 5 cou 
ee Pam. e * 
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 Witliom White, „ plaintiff, 


in the kings bench. ee 2607 bend--+ 
i , tt Benjamin any defendant, 


To dhe right; din vu William. earl. Mansfield doc 
| 7 nch. TO of bis ie court of rh | 
. -» 


5 ET ba The beate petition of Divi 2 . N 
* FT» ue 6 
Ik 15 tror 


= Tha the Raid Abe is 8 ſtands wth 
debted unto your petitioner in the ſum of fifty my 
(Rating the cauſe of action) and your petitioner hap 
commenced an action againſt him for the lame... ,; led f 
Ox, © and your petitioner hath not A, yer com Win 
menced any a£on againſt him being unable, Re. Bin 
That your petitioner finds hj1 elk unable, ta Gary 
on the ſaid cauſe, on account of 12 extreme poverty, 


WP Rer by the affidavit hereto annexed. 


„ Your 


Proceedings as to Hauperg: 


our petitioner, therefore a e 
your lordſhip that he may be TO = 
iy pan. uy to proſecute ; his: ſaid action, 

5 and that E. F. eſq; may be aſſigned to him a8 
is counſel, and. A. 'B. his. attorney to _ 
cute his ſaid ſuit. et eit aig 

And a petitioner ſhall ever: pray, Kc. 


— 8 — i 
ekt 93 ann 
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5 Au. % e 


nr n 18. 


F ; | William, che ib. 

nüt king's gon od 2 againſt 25 
N 3 gr 

William White, of, on :maketh.oath and 
ih, that he is not worth five pounds in all the 
aol. fave and except the matters in ERIE) in 
this cauſe, , and alſo his wearing apparel. - 1518 
In order to prevent the pauper in ituting frirolom 
or yexatious ſuits, every petition to be admitted to 
ſue in forma pauperis muſt have a ce ter from 
counſel of the apparent juſtice of. —— petitioner's 
cuſe, which is generally written in ene of 
the e in ee aner 180 t nr 1809-18 


pt 


* 


Ceniſate. eee, 
„I humbly. conceive that the faid toner hath 
wad cauſe of action againſt the ſaid e Black, 
ably —_— yo Hin dg b of 65090 
Jaht f 3 1011 £11247) E. Fes 


pauper, upon 3 Anden Dine dee 
bf hn is writ without ſtamps, and payeth nothing 
"Fi 2 the cauſe, | att fees to any piok the officers; 
t pleads a ial plea, on produci the 
1 and Heads cg e np oß the: ——— he 
Fll make up the: paper book gratis, no 3 
led for the record, venire, or diſtringas, nor is any 
2 paid for ſetting down the cauſe, or return of 
bſtringas, 
But if the pauper recovers a verdi& for above 
Ong the officers take the court fees, and 
m they include paſſing the record, N. | 
the 
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 affidavit,; and 


being bs "I" Aae . The 

akeclaration: is: mthe common form, to which 

is to pe e "of che . order, and 

tov: tothe defendant's $ Ittorney 

in the defendant brings e dhe clerk of the error 
id his fees. LK AJ © 

The: plaintiff. May, at any time pending the fit, 


fr 


ition to proſecute 1 in forma pauperis. T 
"If the party give any fee'br-reward to his counſe | 
or attorney, or make any contract or agreement 
with them, he ſhall from thenceforth be di 1 * oh 
ed, and not afterwards be admitted again in 
ſuit to proſecute in forma pauperis. 
A pauperas not liable t pay tire coſts for Judgment, FA 
_ in che caſe of a honſpit, 3 . l. " 
Nor to pay the coſts! before he 1 # new attic, 5 
_ if it does not appear that he has been vexations, No ap 
S371 Ane t enn neee IOW! 
87 np wper has door vormivhs, ns diving Ei gens F 
. U will diſpavper or 
him, ——— colts. Tb. 983. 
A perſon admitted in wh | 5, can only ſi 
in that cauſe for which he ig admitted, ſo that if an 
other cauſe ariſes, he muſt be admitted again de nov 
et fic toties 2 Lil. Reg . 
— the * 2 11 . admits poor per 
fans to proſecute, yet it has not provided for poor de 
8 * 15 nor does er wy 23 1.00 7, 
except them from paying c ut the my 
2 N c. 8. / 8. I 4 e caſe md 3 
— aprefſ or impriſoned virtue of any writ 
or information, to che _ that in "ak 
| — that he is not "wort: de . 
above his weqring appatel, ſucn be, 
. Do panpori, "and have appointed ani g 
N counſel in S meg Plau 
: OT 11 11 sere N ws. 122 ; 
8 A; 8 5 1 | 40 01634 Th 
* 10 2 55 : Ma 
4 & e 
Ir the 


Proceedings as to Vaupers. 
Petition to deſend in forma pauperis. 
VPoillam White, plaintiff, 
ju the king's bench. and 
Benjamin Black, defendant; 


chief juſtice of his majeſty's court of king's bench. 


cheweth, 


That the plaintiff hath lately commenced an action 
zgainſt your petitioner for (as the action is) and hath 


declared therein, 


to, and humbly conceives that he has a good defence 
to make to the ſaid action, but in regard that your 
petitioner is unable to carry on the ſame on account 
of his extreme poverty, as appears by tlie affidavit 
hereto annexed. 88 „„ 
« Your petitioner therefore prays your lordſhip. 
that he may be admitted to defend the ſaid ac- 
tion in forma pauperis, and that E. F. Eſq; 
may be aſſigned to him as his counſel, and Mr. 
C. D. as his attorney, to defend his faid ſuit. 
And your petitioner ſhall ever pray, &c.“ 


rom counſel, that the defendant appears to have a 
good cauſe of defence. | | 


Certificate. 


© ] humbly conceive that the petitioner hatha good 
of defence, and humbly accept to be of his coun- 
: S p ; ” 


The affidavit is to be to the ſame purport as that 
pf 2 pauper plaintiff, and a judge's order muſt be in 
Ke manner obtained thereon; and for which the ſame 
paid, and a copy muſt be ſerved on tlie attorney 
or the plaintiff ; but common bail muſt be filed on 
ue proper ſtamp and the Ln. paid, | 


To tlie right honourable /illiam earl Mansfield, lord | 


That your petitioner hath notas yet appeared there- 


To this petition muſt alſo be annexed a certificate 


441 


442; Proteedings againſt 


Chap. XXXVII. 


"Of proceedings in the caſe of priſoners. % 


Cans citcumſpection is neceſſary in proceedings 
IF againſt priſoners; as the ſmalleſt omiſſion or ir- 
regularity in the courſe of ſuch proceedings will de- 
prive the client of the cuſtody of the priſoner, and 
the attorney is liable to make ſatisfaction to his client 
DIO og RO 
When a defendant was formerly arreſted upon 
meſne-proceſs, and was for want of bail committed to 
goal, unleſs the plaintiff before the end of two terms, 
after the arreſt, cauſed the defendant to be brought 
into court by writ of habeas corpus in order to be com- 
mitted to the cuſtody of the'marſhal to be charged 
with a declaration, ſuch priſoner was diſcharged upon 


appearing by attorney or filing common bail. * 
By te Aatute 40 M. c. 21. / 283. 
It is enacted, That where any defendant or defen- 
danits be taken or charged in cuſtody, at the ſuit of 
any perſon or perſons, LHOR, any writ or writs, out 
of any of the courts at Weſtminſter, and impriſoned, 
or detained in 22 for want of ſureties for their 
2 to the ſame; the plaintiff or plaintiffs, in 
uch writ or writs, ſhall and may by virtue of this 
act, before the end of the next term after ſuch writ or 
55 outer ſhall be returnable, declare againſt ſuch pry 
Ioner or priſoners in the reſpective court or courts, 
.._ ont of which the writ or writs ſhall iſſue, whereupon 
the faid priſoner or priſoner ſhall be taken and im- 
priſoned, or charged in cuſtody; and ſhall and ma 
cauſe a true copy thereof to be delivered to ful 
priſoner or priſoners, or the gaoler or keeper oi 
: De prion or gaol, in whoſe cuſtody ſuch priſon 
ſhall be or remain; to which declaration or declan 


114 + C 
tions the ſaid priſoner or priſoners ſhall appear aud fa 
plead ; and if ſuch priſoner or priſoners ſhall not ch 0 


pear and plead to the ſame, the plaintiff or plain 


in ſuch caſes ſhall have judgment, in ſuch manner as 


reſpective courts, and refuſed to anſwer or plead to 
uch declaration. . . 5 
That in all declarations againſt any priſoner or pri- 
ſoners, detained in priſon by virtue of any writ or 
oceſs iſſued out of the court of king's bench, it ſnall 
alledged, ** in cuſtody of what ſheriff, bailiff, or ſtew - 
ard of any franchiſe, or other perſon having the return 
and execution of writs, ſuch priſoner or priſoners thall 
be at the time of ſuch declaration, by virtue of the 
proceſs of the ſaid court, at the ſuit of the laintiff,” 
which allegation ſhall be as good and effect ual to all 
intents and purpoſes, as. if ſuch priſoner or priſoners 
were in the cuſtody of the marſhal of the Marſhalſea. 
The declaration muft alledge the priſoner to be 
detained ** at the ſuit of the plaintiff,” or it is ill, 
for as the ſtatute. has chalked out the particular man- 
ner of declaring, the court cannot deviate from it. 
1 Wil. 119. La. Raym. 1362. e 
Upon this ſtatute the following rules haye been 
made by the court. Eat, 5. V. & Hl. 
That no copy of a declaration be delivered, to any 
priſoner in cuſtody, before the day of the return of 
the proceſs upon which the . was taken or 


er charged in cuſtody, „ 

in That no rule be given for the defendant in cuſto- 
bis dy, to appear and, plead to any declaration againſt 
t or bim, until an affidavit be filed with the clerk of the 


les, of the delivering a copy of ſuch declaration, 
and of the time when, and the perſon to whom the 
lad copy was delivered, and that the defendant was 
areſted, or charged in cuſtody by proceſs out of this 
court, returnable before the delivery of ſuch copy 4 
a that the time of filing ſuch affidavit be, entered 
pon the affidavit, by the clerk of the rules; and that 
{copy of ſuch affidavit be produced to the prothono- 
57 or ſecondary before 8 ſigning the judgment. 
fa copy of the declaration be Alien againſt 
ch defendant before one month of Eaſter or 
the morrow of All Souls“ and affidavit made 
ltercof and filed, and the defendant doth not appear 
| YG before 
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if the priſoner or priſoners had appeared in the faid . 


3 


gainſt him, i 


before the end of ten days after Eaſter and Michael. 


If a writ be returnable in any term, and a cop) of 


roceedings'againſt_Vriſoners, 


mas term, Aenne judgment may be entered a- 

rules have been given; but if he doth 
appear before the end of ten days after the term, he 
hall imparl until the next term, unleſs the action 
be in London or Middleſex, and the defendant 
be in priſon within forty miles of Loudon or Weſt- 
minſter, then, though he doth appear before the ex. 


E 


pation of ten days, after the end of the term, he 


all plead two days before the eſſoign day of the 
next term ; andin default . 
having been given, judgment may be entered againſt 
him as aforeſaid. ETON OR e 

If a copy of the declaration be delivered againft 


' ſuch defendant on or before · one month of Eaſter,” 


in Eafter term, or the morrow of All Souls,” in 


Michaelmas term; or in Hilary or Trinity term, 


and thereupon the plaintiff gives a rule to appear and 
anſwer, then if the defendant appears two days be. 
fore the eſſoign day of the next term he ſhall impal 
until the ſaid next term; but if he doth not appear 
within that time, judgment ſhall be given againk 


the declaration has been delivered before the eſſoign 
day of the next term, the plaintiff in ſuch next tem 
may give rules to appear and plead; and if the de- 
fendant doth not appear and plead upon the expin- 


Lon of the rules, judgment ſhall be given again 


* 


If me declaration be not filed before the end ofthe 


"next term after the writ or proceſs, by which tht 


. Priſoner was taken or charged in cuſtody, is retum 
able, and affidavit made and filed in manner as afore 


23 If an 


ſaid, . before the end of forty days next after fucl 


term,“ the priſoner ſhall be diſcharged by comm! 


bail, ſigned by one of the juſtices of this court.” 

y you or keeper of a priſon having receme 
a wy of a declaration againſt any priſoner in! 
cuſtody, ſhall ſuppreſs the ſame, and not deliver 
forthwith unto ſuch priſoner, an attachment in 


Ss * 8 o 
Iſſue againſt him. | 1 


Proctedings 6 


The term in which the writ is returnable, is to 
be accounted one of the two term. 


Declaration againſt « priſoner in cuſtady of the ri 


Surry to wit. Hiliam White complains of Benja- 
min Black, being in the cuſtody of the ſheriff of the 
county of Surry, by virtue of his majeſty's writ of 
latitat, iſſuing out of the court of our lord the king, 
before the king hiraſelf, againſt the ſaid Benjamin, at 
the ſuit of the ſaid Miliam, returnable before the 
king himſelf at Weſtminſter, nx next 
ofier. : ot JR ro: efaplerer 
gre caſe is) ro, e e ew N ok 40 

ne copy is to be ingroned an treble penn 
parch ee filed with the clerk of the 2 
tions, and three other copies made on the ſame ſtamp, 
one of which 1s to be W to the gaoler or turn- 
| key, in whoſe cuſtody defendant 1s, aſking him at 
the ſame time. if defendant is a priſoner,” paying 
him 16. If he acknowledges that the defendant is in 
cuſtody, an affidavit of the ſervice, is to be ſworn ei- 
ther before a judge or commiſſioner in the county, 
annexing a copy of the declaration delivered thereto; 


an office copy of the affidavit of the ſervice is then to 


de made on a. treble 64. ſtamp, and annexed: to the 
other copy of the declaration, and taken to the clerk 
of the rules, who wilt give a rule to appear and plead 
on the copy, which he returns, and Al $ the origi- 


tal; paying 3s, b&, | 
3 Milliam White, plaintiff, © 

Io the king's bench. And a 

Baſamin Black, defendant. 


A. B. of, &c. gentleman, maketh oath and faith, 
tat he did on the day of © haft paſt, 
liver unto E, T. gaoler or. keeper of his majeſty's 
goal, in and for the county of Surry, a true copy of 
lhe declaration hereunto annexed, and the ſaid $40 
| ED Te, ; | ler 
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PY 22 
ler or keeper, then acknowleged to this deponent, 


that the ſaid defendant us a priſoner in the ſaid gaol, 

at the ſuit of the ſaid plaintiff William White, by 

virtue of à writ of latitat iſſued out of this honout- 
able court, Fab „„ | | 

A demand muſt be made in writing of the plex, 

cither by en ſame to the gaoler, or turnkey, 

before the plaintiff can ſign judgment, paying him 


15. (or to the priſoner), and if the defendant does not ö 
plead within the time, jnqgment may be ſigned, and of 
notice given of inquiry: td the priſoner, gaoler, o Wil ”* 
turnkey, and the remaining proceedings are as in the 
other caſes, (excepting that the defendant muſt be WW 
proceeded againſt to final judgment, within / three WW"? 


Lemm.) , Tein, an. a. 
After final judgment is obtained, the priſoner muſt eli 
be charged in execution, within two terms next a. WW,” 
ter ſuch judgment ſo had and obtained, the term in 
which the judgment is ſigned to he accounted one cf 
the two terms. R. Trin. 2 Geo. 1. 
In order to charge a defendant in execution inthe 73 
cuſtody of the ſheriff, a capias ad ſatigfaciendum is 9 Ge 
be made out, and lodged with the ſheriff, which is 
. ſufficient, paying him 25. 4d. and it is neceſſary that 
the judgment be entered, docquetted, and filed of 


e ü is. ot 0 nb RT 
If the defendant is in cuſtody in Newgate, Lud 
gate, or any other county, city, or town gaol, at 
the ſuit of any other perſon, the plaintiff muſt ſuc 
out proceſs againſt him, directed to ſuch ſneriff 
ſheriffs, as the caſe is, and ſuch proceſs muſt be left 
with him or them at their office, in order to chat 
ſuch deſendant in cuſtody. The affidavit and un 
are as in other caſes, the ſheriff is paid for charging 
him in cuſtody, 25. 4.” and the Eintiff maſt p | 
ceed againſt the defendant: as e, otherwiſe! 
will be ſuperſeded, and he is to file a bill in this ca 
before he delivers the declaration. Sayer, Rep. 4g. 
If the defendant is in the cuſtody of the mari 
ol the king's bench priſon, by habeas corpus, two © 
' - Pies only are made of the bill and declaration, © 


% © 


ment, the 1 on pa on treble 14 
1 bill muſt be Erft a = then the copy. 
delivered to the turnkey. ( (or the priſoner) ; ; and in 
this caſe, an affidavit is” requiſite, but it muſt be filed 
vithin two terms next after the return of the writ, 
giving a rule to plead, and a plea demanded as in 
other caſes. 

When a bill is filed againſt, a priſoner 3 in cuſtody 
of the marſhal, if a copy. of it be delivered for him 
the turnkey, four days excluſive before the end of. 
the term, a rule to plead be given, and a. plea de- 
manded, which ma 3 5 done on the back of the 
copy when delivered, the defendant ſhall-plead as of 
that term; but if the bill be not filed, and the. co 
Klirered four days excluſive before the end of 7 1 
rm, the defendant. may imparl ung the next term, 
. H. 5 N. H. 

The plaintiff muſt alſo p proceed to trial and judg- 
ment within the three terms next after the del 

ion delivered, accounting, that term one, X. on | 
6. 1. and alſo charge: defendant in execution, 
nithin two terms after final judgment PFs ac- 
n a term as one. PIE 1 


on againſt @ priiner in aueh of the moat. 
deter, to wit. Hi Ran White. * 
bayamin Black, being in the cuſtody; —— the ma 

wy Marſhalſea of our lord the Ring, erer the. 
bg himſelf: For _ dere ce. 203 


horder:to ch pri | 535 . 
Wy of the m = a rule-is to be. had from the 
rk of the rules for the marſhal to 6. 1s = WY 
fendant i 4 his cuſtody, for which acknow! 

$. paid 1032. 6. and on a piece — parch · 
. aan bi be e the eee 
| in this manner: 1 


8 Ee. 
2 6 > 
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40 Middleſex, to wit. Benjamin Black is commit-, 
ted to the cuſtody of the marſhal; &c. at the ſuit of 
Millinm I pite, tor fifty pounds damages there to 


remain until, &. I he | 

A. B. attornex. Judgment of Eaſter term; 
) Og OO SI Roll.” 

This is taken to the clerk of the judgments, paying 


him 23. and filed with him Before the laſt day of the 
term in which the plaintiff is to charge defendant in 
_ cuſtody, as he muſt enter it on the roll, or defendant cb 
will be ſuperſedeable. 4 Burr. 1841, then the n+ te 
mittitur is entered in the marſhal's book, at the clerk m 
of the judgments, which 1s neceſſary to be done be» fer 
fore it is delivered over, paying 646. fat 
In order to charge a priſoner in the cuſtody of the 
marſhal at the ſuit of a new 'plaihtiff, it muſt be the 
obſerved that by rule, Eaft. 15 Geo. 2. no declars- I 
5 tion, whereby hr priſoner ſhall be charged in cul-WM in t 
: tody of the marſhal, ſhall be ſufficient cauſe. of de. 
_ taining ſuch priſoner in cuſtody, unleſs an affidwit pro 
that the plaintiff's cauſe of action againſt ſuch p- may 
ſoner does amount to ten pounds or upwards, ſhall an, 
be firſt made and filed with the clerk of the rules ol In 
this court, and the ſum ſpecified in ſuch affidaviſ euſte 
ſhall be indorſed by him upon ſuch declaration dant 
before the leaving thereof with the turnkey. 0171 
The bill (if in vacation) muſt be filed as-of th ins 
. eding term, and the affidavit of the debt 13 K | 
be ſworn before a judge (or the figner of the writ) 
a copy on treble penny ſtamp paper of the bil 
and the affidavit, are to be taken to the clerk of th Sur 
rules, who will indorſe on the declaration the fu tema. 
ſworn to; the affidavit is left with him, 1 8 0, 
ing 25. and the declaration fo marked mult then 2 


delivored to, or left with the turnkey of the kin 
bench priſon, paying him 1s on his acknowledgi 


os 


Proteedings againſt Vriſoners. 449 
the defendant to be in cuſtody, the further proceed - 
ings are as before. 2 Burr. 1052. R. E. 15 Geo. 2. 
f a priſoner removes himſelf into cuſtody of the 

marſhal by habeas corpus, and there are actions againſt 

him returned on the writ in the common pleas, the 

plaintiff may declare againſt him as in cuſtody of the 

marſhal in this court, though there be no proceſs 

to warrant it; but if he be charged with à declara- 

tion in the Fleet, and afterwards removes himſelf | 

to the king's bench priſon, the plaintiff may proceed | 
| to judgment againſt him in the common . and 

bring a habeas corpus ad ſatisfa-tendum, to charge him 
1 in execution in that court, who will commit him to 
6 the Fleet. | YR ol EMS Fe LO TPO TYALE 
n If a priſoner in the cuſtody of the marſhal be 
it charged with a declaration in this court, and he af- 
7 terwards removes himſelf to the Fleet, the plaintiff 
k muſt proceed to judgment in this court, and the de- 
e: fendant muſt be brought back by habeas corpus ad 

ſatisfaciendum, to be charged in execution here. 


» 


he The term and number roll muſt be indorſed on 
be the habeas corpus ad . a een POL 
n Ifa priſoner in the Fleet charged with a declaration 


ul· in the common pleas, removes himſelf by habeas cor- 
de- BN to the cuſtody of the marſhal, the plaintiff maß 
muß Proceed to judgment in the common pleas, and then 

may carry him back by an habeas corpus ad ſatisfacien- 
hall 4m, to charge him in execution. X. Trin. 2 Geo. l. 

| [a proceeding by original againſt the defendant in, 
cuſtody of the ſheriff of any county, if the defen- 
Gant is in cuſtody of any ſheriff, &c. upon a ſpecial 
t0)1a5, the plaintiff declares _— him by deliver- 


ene. declaration only, on treble penny ſtamp paper. 
its Dierlaration. e 
| | Surry, to wit. Benj in Black, late of, &c, gen» 
e. was attached to anſwer Villiam Mit in a 


oof (as the action is) and whereupon the ſaid - 
lan White, by A. B. his attorney, complains : 
That whereas (as 1n other caſes) but it 18 not _ 
N original in whoſe cuſtody the defendant is; but 

„ affidavit . 


\ 
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LING; wit of the ſervice is uired, and the future pro. 
pe are the ee Mt 1 PA 
A pritoner may, any time pending the action, and. 
"uh final 8 . bail, and ju us 
ſame, and in that caſe, he may be diſcharged as to 
a action by /uper/edeas, if in the cuſtody of the 
ſheriff; if in cuſtody, of the marſhal, by a judge's or. 
der only. . 55 
If a priſoner plead in perſon, he does not pay for 
the iſſue, otherwiſe by attorney, nor muſt the iſſue 
be delivered to the attorney, if he plead in perſon, 
A defendant priſoner, although ſuperſedable, bu 
not actually ſuperſeded, if found in cuſtody, may be 
charged with a declaration. 4 Burr. 1048. 
If any defendant ſhall be committed to the cuſtody 
of the marſhal of this court, or charged in cuſtody 
| of the ſaid marſhal, or arreſted or committed by vi 
tue of the proceſs of this court, to the cuſtody of 
any ſheriff or other officer whatſoever, at the] 
ſuit. of any plaintiff, and ſhall ſo remain in cuſtody 
for two terms; and the plaintiff ſhall not declue 
againſt ſuch defendant within that time; then ſud 
defendant, after the end of the ſecond term after 
ſuchi impriſonment, ſhall be diſcharged out of the 
priſon where he ſhall be ſo detained oh filing cou 
mon bail, by an order figned by one of the juſtia 
of this court, without giving notice to the plainti 
or his attorney. R. Trin. 2 Geo, 1. 
I be term in which the writ whereon the defen 
dant is arreſted, is returnable, is to be accountedd 
of the two terms, although the writ be returnabledl 
the laſt day of the term; and ſo likewiſe the ten 
wherein the defendant was committed to the cults 
of the marſhal, by habeas. corpus, is to be accoun 
one, although not committed till the laſt day of 


| Vacation, ibid. .: +. ; F (ain 
In order to diſcharge a priſoner on the plaints 
not declaring if in cuſtody of the ſheriff, &c. 3 
- tificate muſt be got from the goaler of the caules\ 
. us char ed with, and a ſummons had from a judge 
the plaintiff to ſhew cauſe why a writ of . 


5 
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ſhould not iſſue to difcharge the defendant, which is 
to be ſerved on the plaintiff's attorney, and if he does 
not attend, on affidavit of ſuch ſervice and attendance 
thereon, (as there is but one ſummons neceſſary), the 
judge will grant an order for a ſuper ſedeas, upon filing 
common bail, paying ſummons in term, rs. vacation, 
25; order 45. common bail and certificate, gs. 44. 

If the defendant is in the cuſtody of hs marſhal, 
application muſt be made to the clerk of the papers of 
the king's bench priſon for a copy of the cauſes where- 
in he ſtands charged, and a ſummons taken out as 
before, to diſcharge the defendant thereon which is 
to be ſerved on the plaintiff's attorney, if he does not 
attend, the order will be made, upon filing common 
bail, the marſhal (upon the clerk of the common bails 1 
certificate), will diſcharge the defendant without a 
D.. Aa PATE 

758 action be by original, the proceedings are 
the ſame, but when the order is made, an appearance 
is to be filed with the filazer, paying 25. Gd. and he 
will make out a ſuper ſedeas thereon, paying 3s. 10d, 
ſealing 7d. if the defendant is in cuſtody ofthe ſheriff, 
if in cuſtody of the marſhal, he will certify to him, 
nothing is paid for the certificate, © 
During a treaty between the plaintiff and a defendant, 
who is a priſoner, the plaintiff is not obliged to declare 
within two terms, 3 Nil. 455. but it muſt be ſhewn 
that ſuch treaty prevented the plaintiff declaring. 

If the defendant be ſuperſeded for want of proceed. 
Ing before judgment, yet the plaintiff may, after 


90 judgment obtained, take him in execution ; but other - 
deore, if the defendant be ſuperſeded for wait of being 
e barged in execution. X. T. 2 Geo. 1. a 


_ Of charging in execution, 
Tf any plaintiff ſhall declare againſt a defendant, 


1100 rifoner in the cuſtody of the marſhal of this court, 
c way ſneriff or other officer as aforeſaid remaining, 
7 © IF" thall not proceed to trial or judgment within three 


erms next after ſuch declaration delivered, (the term 
u which the declaration ſhall be delivered to be ac» 
= ls: „„ 
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counted one,) or if any plaintiff ſhall obtain jude. J 
ment in the court here in any act ion againſt any de. B 
fendant a priſoner, and ſhall not charge the faid de, 8 
fendant ſo in priſon remaining, in execution upon the { 
judgment ſo obtained, within two terms next after 
' ſuch judgment ſo had and obtained; (the term where. b 
in judgment ſhall be obtained, to be reckoned one, V 
then 4 defendant fo in priſon remaining ſhall have te 
leave to file common bail, or to ſue out a writ of/xper/edrus 
. out of the court herè, according to the courſe of this cl 
court for his diſcharge out of cuſtody aforeſaid, when hi 
he ſhall be ſo detained, to be granted by one of the m 
juſtices of this court, if cauſe ſhall not be ſhewn u hi 
the contrary by the plaintiff or his attorney, upon ter 
notice to them or either of them given by the attorney | 
for the defendant, and oath of the ſaid notice to be WW tif 
made, if the ſaid plaintiff ſhall not appear before the cut 
judge aforeſaid, to hinder filing the common bail the 
aforeſaid, or making the W writ of /uper ſedea, for 
R. Trin. 2 Geo. 2. 1 2 ic nf 
According to this rule, if the declaration is deliver- WM take 
ed in Hilary term, the plaintiff muſt ſign final judg- 
ment the laſt day of Trinity term, and charge te 
defendant in execution, the laſt day of Michaelma 
term. | | 
' Plaintiffs, proceeded to final judgment in Michael nd 
mas term 1767, the plaintiffs —— bankrupts be · ¶ Norde: 
tween. that and Hilary term, and the affignees ſued gent 
feire facias for execution upon the judgment, retum- 
able the 1ſt of Hilary 1968: the defendant pleaded1 
plea which was held bad upon demurrer in ſame tem ek. 
and therefore the defendant prevented himſelf fron 
being charged in execution in Hilary term, whud 
might have been done if he had not pleaded. Upd! 
motion for a / {edeas, the court held that the bank, Oy « 
rupts could not charge the defendant in execution i 
Hilary term, becauſe the aſſignees were intitled to tie 
benefit of the judgment, therefore the rule for mm 
fuper ſedeas was diſcharged, the aſſignees having mat 
due diligence, 2 Wiſſ. 378. : f 
If a defendant ſurrender himſelf after judgment" 


Kiepe of bis bail, the phinuff myſt cbup 3, 
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in execution in two terms (the term wherein he ſur- 
renders, to be accounted one) or he may be diſcharg- 
ed on filing common bail, unleſs proceedings be 
ſtayed by writ of error or injunction. . 

5 a defendant delavs the plaintiff from proceeding 8 
by a writ of error, he muſt charge him in execution 
within two terms after affirmance, including the 
term in which the judgment is given. 2 Wilſ. 280, 

If the defendant renders in Eaſter term, and de- 
claration filed of Hilary, (although plaintiff has tried 
his cauſe), yet he is not bound to ſign final judg- 
ment, till the laſt day of Trinity term: nor to charge 
him in execution till the laſt day of Michaelmas 
A 

To proceed to diſcharge the priſoner for the plain» 
tif's not proceeding to judgment, or charging in exe- 
cution in due time, if the defendant is in cuſtody of 
the ſheriff, application muſt be made to the gaoler 
for a copy of the cauſes he has againſt him, and what 
proceedings have been had with him, and a ſummons 
© taken out to ſhew caule at a judge's chambers, which 
muſt be ſerved on the plaintiff's attorney, if he does 
not attend, the defendant will upon the third ſum- 
mons have an order of courſe, on an affidavit of the 
ſervice and due attendance; but if he ſhould attend, 


acl and it is a country cauſe at a diſtance, the firſt is an 
be· Norder 1/7, within a limited time; giving time to the 
ed (zgent to write to his client, and then an order abſo- 


lute, if no cauſe ſhewn : the agents in town gene- 

ally indorſe the ſummons, unleſs cauſe ſhewn in a 

reek, &c. for which a fee of 105. 6d. is paid-them. 
Upon the order in either caſe being made, a writ 

f juper/edeas iflues for his diſcharge. | | 

If the defendant is in cuſtody of the marſhal, a 

py of the cauſes is to be had of the clerk of the 

Rpers, king's bench priſon, and a ſummons as be- 

re taken out, and upon an order being obtained, 
Mmmon bail filed with the clerk of the common 

jails, if by bill, if by original, with the filazer, who 

"ul give certificate fora diſcharge on bail being filed, 

* appearance entered. 5 IF 


6 - 
7 
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Kc. for felony, upon producing the affidavit ſworn, 


cafe the affidavit is filed with the ſigner of the writs, 
and a writ ſued out as in other matters, paying for 
the ee the writ and original order are taken tg 
the the 


houſe of the ſaid A B. in with the clerk or 


* 


| Proceedings agginſe Priſoners. 
If the defendant is in the cuſtody of any gaoler, 


before a judge, or the ſigner of the writs of the deb, 
the judge will giye an order to detain him, in this 


* 
* 


and left with him, paying him 28. 
Affidavit of ſervice of the ſummons. 


. 


„ | William White, plaintif, on 
In the king's bench. on 9} fai 
* Benjamin Black, defendany hat 
EY 9 EV | ſai 

C. D. of, &c. gentleman, maketh oath and faith, hs 
that he did, on the day of laſt paſt, con 


ſerve a true copy of the ſummons hereto annexd, Warr: 


on Mr. A. B. who acts as attorney or agent for the 
plaintiff in this cauſe, by leaving the ſame at tie 


ſervant there. And this deponent further faith, th Wit! 
he did alſo ſerve Mr. A. B. with another true copy eta 
of the ſummons hereto annexed, on the - _ field 
day of Alaſt, by leaving the ſame with ede: 
clerk or ſervant of the ſaid A. B. at his houſe afore- 
faid. And this deponent did alſo, on the _ 
day of laſt, perſonally ſerve the ſaid 4.5, 
with a true copy of the ſummons hereto annexed 
And this deponent did, on the ſeveral days mentioned 
in the ſaid ſummons, duly attend at the chambers 
the right honourable William earl Mansfield, in St 
jeant's inn, Chancery-lane, London, but no one Lo 
tended on behalf of the ſaid plaintiff. 
It is very common to fave this affidavit 2nd t 
three ſummonſes, by getting plaintiff's attorney M and 
go to the chambers ; and the clerk will make an o eſore 
der upon hearing, conſent 10s. 64. order 45. It e la 
a country cauſe the order will be nf, unleſs cauſe nin 


thewn in a week, If its an order iff, 6s. is paid. t int 
: Sac 


- 
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Super ſedras. 2 
George the Third, &c. To the ſheriff of Surry; 
ting: Whereas it was lately commanded that you 
ſhould take Benjamin Black, if he might be ſound in 
your bailiwick, and keep him fafely, ſo that you 
might have his body before us at Weſtminſter, on 
© nent, after © © 5 to anſwer to 
IViliam White, in a plea of treſpaſs, and alſo to a 
bill of the ſaid Milliam, to be exhibited againſt 
the ſaid Benjamin, for one hundred pounds u 
on promiſes, according, &c. and uſe the 
faid Benjamin came into our court before us, and 
hath filed common bail in the ſaid action, and the 
aid William not having declared againſt him, within 
two terms next after the faid taking, therefore we 
command you that you, wholly- ceaſe from taking, 
ureſting, or impriſoning, the faid Benjamin, or 
any ways moleſting him on that occafion, and 
no other; and if you have taken him and do 
detain him, that then you cauſe him to be delivered 
mthont delay, from th 
detained, at your peril. Witneſs Milliam earl Mans- 
feld at Weſtminſter, the day of ' 5 im” 
the twenty-third year of our reign. . 
| „ Stor mont and Way. 


Pracipe. 


Surry, to wit. ſuper ſedeas for Benjamin Black, ats. 
Hilliam White, C. D. attorney. © 
Signing 15. $4. ſealing 7d. The ſheriff's fee varies: 


ic n London and Middleſex, it is 28. d. in other coun- 


v. 8d, | | | 
The ſuper ſedeas is the ſame on original only ſaying ; 
and becauſe the ſaid Benjamin came into our court 


in oi eſore us, and hath appeared in the ſaid action, and 
He faid William not having declared, &c. as above.“ 
auſe I igning 35. rod ſealing 74. and the filazers name is 


ut in ead of that of the chief clerk, 5 
| Superſeders 


e priſon wherein he is ſo 
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4 Superſedeas for not proceeding L trial and Judgment, 


George the third, &. to the ſheriff of Surry, 

| — Whereas benjamin Black is detained in 
our priſon, under your cuſtody, by virtue of a cer- 
tain writ of /atitat, returnable on, &c. to infer 
William Mhite, ina plea of treſpaſs, and alſo to a bill 
of, &c. And whereas the faid Benjamin afterwards, 
in _ term laſt N was charged with a declarati- 
on at the ſuit of the ſaid William, in the plea afore- 
faid ; but becauſe it appears to us that the ſaid Benja- 
min hath filed common bail to anſwer the ſaid il: 
Bam, in the plea aforeſaid, and that the ſaid Millan 
| hath not proceeded to judgment againit the ſaid Bun- 
jamin, within three terms next after the delivery of 
the ſaid declaration, as required by the rules of our 
faid court, we command you that you wholly ceaſe 
from taking, &c. as in the other. 


Superſedeas for not charging defendant in execution, me 


George, &c. as in the other, as far as © plea afore· 2 C 
faid,”, and becauſe the ſaid William hath not pro- 
ceeded to charge the ſaid Benjamin in execution, WV: i 
within two terms next after judgment obtained, 2c. t va 
cording to the rules of our ſaid court, before us, v / 
therefore command you, that you wholly ceaſes, & | 
aus in the other: . | 6 


'»- Superſedeas on putting in good bail. 
| (Aﬀer recital of the writ), and becauſe it ſu 
ficiently appears to our ſaid court before us, that the ty, 
faid Benjamin bath found ſufficient bail, to anſut pri 
the ſaid William in the plea aforeſaid ; therefore | 
command you, that if the ſaid Benjamin is detaine 
in our faid priſon in your cuſtody, by occaſion i: 
the ſaid action, and no other, then you permit un 1 
® go at large, as you will anſwer the contra 
your peril, Witneſs, &c. 


A priſon 


3 
1 ; wo 


Proceedings againle Priſoners. 


A priſoner committed for a contempt cannot be 
charged with a declaration without leave of the court. 
Fah. Reg. M e 

But if he accept a declaration, and fuffers the 
plaintiff to take judgment, he hath no remedy. Rules 
ind Orders B. R. and C. B. 2 vol. 31. Fu 


ed in a civil aAion, without leave of the court. 
bulk. 354- es N r 


The court will not give leave to charge a priſoner 
with an action, who has a pardon on condition of 


: tranſportation, becauſe it would defeat the effect of 
oe pardon, and render the prifoner ineapable of pers 
| BW forming the condition upon which he was pardoned: 

| Neither court will grant the plaintiff a rule for 


time to declare againſt a priſoner. Prac. Reg. 327. 


r 
ſe 


kid in gaol, and the other two abſconded, the court 
refuſed to diſcharge the priſoner, ſaying,” he muſt 


outlawed ; but in ſuch caſe the plaintiff 'muſt move 
for _ to declare againſt him in cuſtedy. Eaf. 
n Ce. 3. bs 5 

More than two terms had elapſed after the priſoner 
ns in cuſtody, and before the plaintiff declared; and 
it was moved, that the priſoner might be diſcharged 


On, 


re within the two terms. On ſhewing cauſe, it 


tion, and that breaking off, then the plaintiff de- 
ard ; and the court held, that whije a treaty ſub- 


Mer, the plainti 
* two terms, according to the practice; for it is for 


xcommodation. 3 ii. 455. 8 

be court refuſed to diſcharge a priſoner for want 
proceeding within two terms; a miftake having 
wn o perſons being of the ſame name. 


A priſoner on a criminal account cannot be char- 


But in a writ againſt three, and one was taken and 


wpear for all, or lay in gaol until the other two are 


* 


4 


But a priſoner on a charge of felony may be charg· 
dd with a latitat. Daintrèe v. Juſtice, Hil: 9 Geo. 3. 


fuperſedras, the plaintiff having neglected to de- 
red that there had been a treaty of aecommoda- 
ls between the 4 rhe and the defendant a pri- - 
is not obliged to declare within 


ie priſoner's benefit that the plaintiff liſtens to terms 


re 


taken on an eſcape warrant, the plaintiff muſt de- 


the cuftody of the mari 


1 , — —_— 


going out of priſon. . The defendant ſwore that the 
draught was by agreement to be returned if not 2 


- a priſoner defendant. Stra. 248. 


£7 judgment may be afterwards taken in execution l 5 


If a priſoner on meſne proceſs eſcapes, and is re. 


clare within two terms after he is taken on the eſcape. 
If a defendant is in cuſtody. of the ſheriff, and the 
plaintiff has declared againſt him as in ſuch cuſtody, 
he may, eee remove the defendant into 
al by habeas corpus ad facim- 

dum et recipiendum. Dr. Betteſworth v. Bell, Eſq, 


ca 
Burr. Rep. 4 pt. 1875. we op pee bes 9 
A declaration againſt a priſoner in cuſtody mul 
ſhew at whoſe ſuit he is in cuſtody. Ld. Raym. 1462. int 
. ß,, ut! 
A priſoner once ſuperſedeable is always ſo with | 
reſpect to the plaintiff in that cauſe; but not as to Reg 
third perſons; for ſo long as he is in nia he my in 
be charged by them as a priſoner. Burr, Rep, 4 jt. or 
After an irregular declaration againſt a priſoner, B 
the plaintiff cannot proceed de novo, unleſs the pri- l 
ſoner is in cuſtody at another's ſuit. char 


The defendant obtained a ſuper ae for want of 
protection ; but having, whilſt a priſoner, drawn 

ill of exchange, in favor of the plaintiff, for part of 
the original debt, which-was refuſed to be accepted, 
the plaintiff cauſed him to be arreſted on that bill: 


cepted.  Fhe court thought that by this drauf 1: i 
which if paid would have diſcharged part of the or ti 
ginal demand, no new debt was contracted; and ll 


dered a ſuperſedeas to the new action on entering 
ee e Barnes 37. 
Notice of trial to a turnkey is good in the ca 
Within two terms after e the pl 
tiff charged the defendant with an action of debt up 
the judgment, inſtead of charging him in executid 
The court held this vexatious, and made the rule f 
a ſuper ſedeas abſolute. Barnes 300. : Nall b 
E 62 priſoner difcharged for want of proceeding 


\ 


* 
- 
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execution. Pratt. Reg. 333. Rules and Orders B. R. 
A priſoner diſcharged upon an inſolvent act, and 
afterwards arreſted for a+ debt exceeding the ſum li- 
mitted in that act, ſhall not be diſcharged upon com- 
mon bail. Lord Raym. 188. 8 
cannot be retaken on execution or a new action. 
r 8 1 
A priſoner on a capias utlagatum diſcharged on an 
inſolvent act cannot be taken again on a new capias 
wtlagatum. ' 1 Barnes 278. 0 


h 
0 geglecting to charge a priſoner in execution in due 
time. Alſo, if the defendant obtains a ſuper/edeas 


for want of the plaintiff's declaring within two terms. 
Ruſſel v. Palmer, C. B. 2 Wiiſ. 325. Pit v. Yalden, 
Burr. Rep. 4 pt. 2068. | | 
charged in execution, and debt be brought on the 
judgment, and a fecond judgment recovered thereon, 
he may be taken in execution on the ſecond judg- 
ment,” Iſnay v. Derwin, C. B. 2 Black/t. Rep. 982. 
bY the d [charge of priſoners according # the flatute, 

„ice 6 Wye 51H ORG 


lt is by the ſtatute enacted, that if any perſon in ex- 
keution for a ſum not exceeding one hundred pounds, 
ball be minded to deliver up to his or her creditor, 
ho ſhall fo charge him or her, all his or her eſtate 
and effects, towards ſatis faction of the debt, ſuch pri- 


be or ſhe ſhall be charged in execution, exhibit a pe- 
uon to any court of jaw from whence the proceſs 
ned, upon which any ſuch priſoner was taken and 
karged in execution, or into the court where any 


tall be charged in cuſtody, and mall remain in the 
ſon thereof, certifying the cauſe of his or her im- 

ſonment, and ſetting forth a juſt and true account 
Mm2 N 


otherwiſe if diſcharged for want of being charged in 


A defendant diſcharged upon the 32 Geo. 2. * 28. 


An action on the caſe lies againſt an attorney for 


f the defendant be ſuperſeded for want of being ä 


ſoner ſhall before the end of the firſt term next aſter 


wh prifoner ſhall, be removed by habeas corpus, or 


1 


7 
430 
23 


| 


| 
| 


— 


or any in truſt for him or her is, was, or were intitle 
at the time of his or her petitioning, and of all in. 
gumbrances, affecting any ſuch real or perſonal eſtate. 
of the perſon ſo petitioning, and alſo a juſt and true xc. 


or to or for the attorney or agent laſt employed in 


5 ſuch priſoner, importing, that ſuch priſoner doth in- 


ten pounds in the whole. An affidavit of the dt 


ther in poſſeſſion, reverſion, remainder, or ex 
to the beſt of his or her belief; and the ſecurities, bonds, 


tition ſhall be received, every priſoner ſhall give or 


+ neceſſary wearing apparel and bedding of the priſoner 


' 


4 
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of his or her real and perſonal eſtate, to which he or ſip 


count of all the real and proven! eſtate which any 
ſuch priſoner, or any perſon in truſt for him or her, 
or for his or her uſe, was or were intereſted in, orin- 
titled to, at the time of his or her firſt impriſonment, ei, 


ney, 


notes and books relating thereto, with the names and 
places of abode of the witneſſes. And before any pe- 


leave, unto and for the creditors at whoſe ſuit he or 
ſhe ſhall ſtand charged in execution, their executon 
or adminiſtrators, at his or their uſual place of abode, 


any ſuch action, in caſe any fuch creditor cannot be 
met with, but not otherwiſe, fourteen days at leaf 
before any ſuch petition ſhall be preſented, a notice 
in writing, ſigned with the er name .or mark of 


tend to petition the court from whence the procel 
nlued, upon which he or ſhe ſtands charged in execu- 
tion, or into the priſon of which any ſuch priſoner (hal 
have been removed by habyas corpus, or ſhall ſtandchar 

ed in execution, on any judgment, recovered onal 

ill or declaration, filed or delivered in any fuch coun 
and ſetting forth, a true copy of the account or ſche 
dule, including the whole real and perſonal eftate o 
the perſon ſo deſigning to petition, which he or 
doth intend to deliver, other than and except, 


and his, her, or their family; and the tools or inf 


ments of his or her trade or calling, not exceed the 


ſervice of ſuch notice to be left at the ſame time wit 


the petition, and be read openly, and a rule to be mal Mr. 
upon receiving the petition, for bringing the pril itio! 
ner into court, and ſummoning the creditor to apMlinſ. 


perſonally, or by attorney, at ſome certain day, 2 


Fe 


— 


WW. 
* 


the creditor appearing or not, in perſon, or by attor- 
ney, then 1 athidavit af the be ſervice thereof 

ſuch court ſhall, in a ſummary way, examine into 
the matter of every ſuch petition, and hear what can 
or ſhall be alledged on either ſide, for or againſt the 
diſcharge of any ſuch priſoner, who thall ſo petition, 


ind order an afhgnment of his effects. But if the eredis 
tor ſhew cauſe of diſbelieving his or her oath, and 
deſire further time for information, the court is ta 


credit or not appearing, he or ſhe: may be diſcharged, 
unleſs the creditor inſiſt upon his or her detention, 
and covenant to allow him or her two ſhillings an 
ſourpence 0 week, and upon failure at any time in 
payment thereof, the priſoner, upon application ta 
the court, to he diſcharged.” F 
That where more creditors than one inſiſt on the 
priſoner's detention, they ſhall pay him each not 
exceeding one ſhilling and fix-pence; 


WM That priſoners charged in execution in country 
nd other gaols, diſtant from Weſtminſter twenty 


piles, ſhall proceed in like manner, by petition and 
affidavit ; and the court ſhall make a rule thereupon, 

for his or her being brought up to the next aſſi zes, 
and an a copy of the rule being ſerved on the plain- 
bf, &c. and affidavit made of ſych ſervice, the court 
hall appoint a time for hearing of the petition, and 
ite creditor appearing thereto or not, on proof being 
ade of due ſervice, the notice, and the copy of the 
edule of the priſoner's eſtate, the court is to proceed 
rein in a ſummary way, and diſcharge the priſoner, 


din a the king's : bench, againſt 


e di 
e wil 
* [ 
prile 
app 
7 an 


} 


Benjamin Black. 


Mr. William White, take notice that I do intend ta 
lition his majeſty's court of king's bench at weſt- 
nſter, after the expiration of fourteen days, after 
Ace hereof given, [Tf at the aſſizes is added. _ 

EET „„ à rule 


mand the priſoner back to a further day, and the _ 


5 * 
\ 
* 
/ 

4 

[ 
\ $55 

1 


one thouſand ſeven h 


and the tools or inſtruments of my trade or calling 


Proceedings agat 


uin and for the county of i that I may 


have ſuch relief and benefit. as I may be intitied unto, 


by virtue of, and under an act of parliament made in 


the thirty - ſecond year of the reign of his late majeſty 
king George the ſecond, for relief of debtors, with 
reſpect to the impriſonment of their perſons, and the 


following is a true copy of the ſchedule which I do 


intend to deliver into the ſaid court with my ſaid jg. 


tition, as witneſs my hand this day of 
undred and eighty four; ** | 
A 10 17.7 9017 Benjamin Bla, 


rue vis 15 onliutnogy tis Hoo wn oofnd 
IIf che priſoner hath no effects exceeding: thoſe 
which he is allowed to retain, „ and that I ſhall notat 


the ſame time deliver in any ſchedule or inventoꝶ 
of any eſtate or effects whatſoever; having none, fare 


and except the wearing apparel and bedding of or for 
me and my family, and the tools or inſtruments of 


my trade or calling nat exceeding ten. pounds in . 
V 


ue in the whole,“ 
ue in the whole. it 
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A ſchedule or inventory of all the eſtate and effect: 
which 1 Benjamin Black, a priſoner in execution, in 
his majeſty's priſon of the King's bench, at the ſvit of 
William White or any perſon. or perſons-in truſt foi 
me, was or were poſſeſſed of, or intitled unto, at the 
time of my firſt impriſonment, at the ſuit of the lu 
Milliam M pile, or at any time ſince, except the wer 
ing apparel and bedding of or for me or my family 


not exceeding jen pounds in value in the whole, ü 
VVV 


"i 


| = Wy x4 ; 
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Petitit 


Vriloners 


a rule or order that I may be taken before his majeſ. 
ty's juſtices of aſſize, at the next aſſizes to be held at 


” 


lerete 


Y 
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; 1 | 6 Petition. | : 
To the right honourable Miliam earl Mansfield, 
lord chief juſtice of his majeſty's court of king's 
bench, and the juſtices of the. ſame court. 


The humble petition of Benjamin Black. . , 

Sheweth, ' 3 e ee e 
That your petitioner is a.confined priſoner in exe- 

cution, in his majeſty's priſon of the king's bench, 


and was taken in execution the . 
1783, at the fuit of Miliiam NMpite, for the ſum of 


y pounds debt, and ſixty - three ſhillings: damages, 
oy victue of his majeſty's writ of capias ad ſatigfacien- 

V dun, iſſuing out of this honourable court, as by te 
e certificate hereunto annexed appears. 
1 That your petitioner humbly apprehends he is en- 

of WW titled to the benefit of an act of parliament made in 


the thirty-ſecond year of the reign of his late majeſty 
ung George the ſecond, for the relief of debtors, 
with reſpect to the impriſonment. of their perſons, 
and is willing and defirous to conform himſelf to the 
dicetions of the ſaid act of parliament. _ 9 
That your petitioner hath not at the time of this 
lis petit ion, nor had he at the time he was taken in 
exccution, or at any time ſince, any debts, eſtates or 
effects whatſoever, other than and except the neceſſary 
wearing apparel and bedding for himſelf and family, 
ud the tools or inſtruments of his trade or calling, 
not exceeding ten pounds in value, in the whole, be- 
des what. is contained in the ſchedule or inventory 
ereto annexed, _ „ 
Your petitioner therefore moſt humbly prays the 
order of this honourable court, directing the 
marſhal of the Marſhalſea of his majeſties 
court of king's bench, to bring your petiti- 
oner into this court, at a day for that purpoſe 
to be appointed, and the ſaid William White , 
then and there to ſhew cauſe, if any he hath, 
againſt your petitioner's diſcharge, and that 

| | Rs : e 


. 


etiti 


| your petitioner may have fiich relief and bs. | 
nuit as he may be entitled urito; by virtue of | 
And your petitioner ſhall ever pray, &c; 


"  Affaavit to be annertil. 


C. H. of, &. gentleman, maketh oath aid faith 
that he did fee Benjamin Black, tlie petitioner, in the 
petition. hereto annexed, ſign the notice hereto an. 
nexed, and that the name Benjamin Black, ſet and 
- ſubſcribed at the foot of the ſaid notice, is of the 100 
9 70 hand-writing of the ſaid Benjamin Black. And 
is deponent further ſaith, that he did ſee the faid * 
Benjamin Black alſo fign his hame at the foot of the 
Tchedule alſo hereto arinexed, and that the flamt 
Benjamin Black, ſet and ſubſcribed thereto, is of the 
proper hand-writing of the ſaid Benjamin Black, - 
The petition and affidavit are to be ingroſſed ol 
unſtamped paper, and fworn in town before a judge, 
gratis; in the country before a commiſſioner; acopy 
of the cauſe from the gaoler or matſhal is to 
alſo annexed, oh which the clerk of the rules vil | 
give a rule to bring up the defendant, and for th. 
plaintiff to appear, à copy of the rule is to be ſeried 
on or left at the abode of the plaintiff, and alſo on 
the gaoler, and an affidayit made of fuch ſervice ol 


plain paper, and annexed to the rule. 5 7 
The 2 had given notice in a former term) an! 
to be diſcharged purſuant to this act above fourteellſ 
days, but nothing being done therein, by reaſon that 
he had not annexed a ſchedule in the requiſite form 


to the notice (though he had in reality no effects ny 
5 2 this diſcovery, he gave à new notice, havink *1 i 
ten only 1g days remaining, unleſs the firſt and ni, e 
were both included ; the queſtion was, Whether . 2 
ſhould be diſcharged? Mr. juſtice Yates obſervel * 
that upon returns to writs of mandamus and ſcire [® Pr 


eiat, the rule was, that there muſt be fifteen days! 
tween the teſte and return, and yet in practice the 
were only fourteen days, one of the firſt or laſt an. 
being included; ſo upon a ſuper ſaltas for — l dien 


a 5 a SIS I * 25 
— . f 
; ? ; N 


ning before the end of two terms, one of the two | - 

; always included. By analogy therefore to theſe - 
ances he thought the court might, in favour. of 

-rerty, make the computation in the preſent cafe, fo © 
to include one of the days; he choſe however to 

u hold of the circumſtances of the firſt notice, and 

ad there was no ſurpriſe pn the plaintiff, nor an 

ntention of ſurpriſing him, though he 1 

hat ſtrictly ſpeaking, two inſufficient notices could 


| 

; ot amount to one good one. Mr. juſtice Willes ; 
| oming into the ſame ſentiment, and the plaintiff's at- 
rney not diſputing it, the priſoner was diſcharged, 

forley v. Vaughan, 4 Burr. 2525s | $ | | 

x "Es. XXIV GS -. 

: Of proceedings to Outlawry. 555 | 1 

i HEN a defendant abſconds, and the plaintiff 

il would proceed to .outlawry againſt him, a+ 


ecipe for an original muſt be drawn out, containing 
te whole declaration or count, and ſetting forth ac- 
ately the name, degree, proſſeſſion, or myſtery - 
[ the defendant, 1 Hey. 5. g. 5. and the town or 
ws place and county, where he is or was con- 
ant, | E „ TCT 
Formerly no one could be outlawed but for felony; 

t ſomething earlier than Bractons time, proceſs. o 
thwry was ordained. to be in all actions for treſ- 

les 27 et arms. Co, Litt, 128. And now by di- 
n ſtatutes, outlawry lieth in divers actions merely 

ib if commenced by original, 1 Sid. 159. ſo that 

In outlawry in civil actions is conſidered merely as 
en proceſs, to compel an appearance to the ſuit; 
to procure ſatisfaction after judgment. The for- 
ature, though nominally to the king, yet in truth 

6s to the plaintiff towards payment of his demand. 

the outlaw appears, he pays all the coſts, puts in 
Wcieat bail, if requiſite, and does every thing he can 


Nen to 
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Proceedings to-Outlawrp, 


to put the plaintiff in as good a condition as he would 
have been in originally; and when after judgment, 
the outlaw pays the debt and coſts, the court reverſes 


the 9 upon motion, without any writ of e. 


ror... The form of the reverſal always is, For the 
errors aſſigned, and other errors appearing upon the 
record,” although there is, in truth, no error at al. 
4 Burr. 2549. %% 
Proceſs to outlawry muſt be always uſed when 
in an action againſt two, the one is arreſted, and the 


other cannot be found, for as the plaintiff cannot 


declare againſt them ſeparately, therefore the abſcond. 
ing perſon muſt be outlawed ; that the bail of th 
2 arreſted may not be diſcharged, at the end b 
the ſecond term of the return of the writ, a rule iu 
declare againſt him muſt be ſerved” on his attorney 


and ſo to do from term to term, until the other pary 


appears, or is outlawed. 8 | 
he præcipe ſhould be taken to the curſitor of the 


county to make out the original; but is uſvally car 


| Tame timę of the, fazer, 


ried directly to the filazer, who procures the origin 
from the curſitor, at his leiſure, and 1mmediateh 
makes out the capias. . 
The curſitor is paid two ſhillings and fix-pencefo 
the , firſt count, and ſix-pence for every other cout 
in the præcipe; the filazer is paid after the fame 


& » 


and four pence for filing the original. 


If the curſitor hath the præcipe before the eſſoig 
day of-a term, the original may be made returnabl 
on any return of the preceding term. 
Ihe capidi, alias, and Kade, may be had at th 
e tim if there is time for the pre 
PST telle and return to each. writ ſince the cauſe 
a 


100 acęrbed, and are returned of courſe in tt 
manner: 4 | | 4G | b nn 4 


N 
_ The within named Benjamin Black, is not four 
in mytbailiwick. 7 £09 q off 
K+ 1 1. Barred Turner, See 


* 


; 19 þ 


8 ; 1 * ; Far: Thomas Skinner, 


Py 


| 8 15 ut; l * 
One ſhilling is paid for each return. 


Proceedings to Outlawry. 


The original myſt have fifteen days between the 
fe and return, the cap:as the ſame; and muſt bear 
vfie the return day of the original; the alias the ſame, 
and bear teſte on the return of the capzas, and the pla · 
ries the Tame, and bear teftz on the return of the alias. 
The writ of plurits capias, when returned, is the 
warrant for the filazer, who in this court acts as ex- 
igenter, to make out the exegi facids and writ of pro- 
camation thereon. ; a 1 
Defendants are foonet outlawed in London tharr 
in other places, as the county days are there more 
frquent. 555 „%%% gl NOAgs 
The exigent ſhould bear teſe the return day of the 
Muries, 1 requires the ſheriff to cauſe the defen- 
Gnt to, be demanded or exacted, in five county 
rourts ſucceſſively, to render himſelf, and if he 
does, then to take him, as in a capias. „ 
The writ of proclamation commands the ſheriff of 
te county, wherein the defendant dwells, or laſt 
welt, to make three proclamations thereof, one in 
us county court, one at the general quarter ſeſſions, 
d the other at leaſt one month before the quinto 
alls, at the church · door of the pariſh in which 
be defendant reſides; or if he lives out of a pariſh, 
t the church - door of the next pariſh, on a Sunday, 
fer divine ſervice. 6 H. 8. c. 4. '31 Eliz. c. 3. 
bis writ is to bear tete and return the ſame as the 
3 . e $M Ape 
The writ of exigent muſt go to the ſheriff of the 
punty in which the action is laid; but if the defen- 
at refides jn any other county the writ of procla- 
ation muſt go to the ſheriff of that county. 31 Elix. 


there be not five connty days between the 7e/fe - 
d return of the exigent, on application to the exi- 
ter, an allocatur may be had to bring in the 
. But if any county day be paſt between the 
l of the former county days, and the return, no 
Matur ſhall iſſue, but new exigent, for the demand 
e party muſt, be at five county courts, ſucceſſively _ 
M one after anothei, without any court inter- 


ung. ; , | : . 
= Nn 2 | If 


2 0. 


If the exigent goes into London, it is taken to one 
of the compters, and the clerks require the deſen- 
dant upon five ſeveral hu/tings days; and if he docs 

1 not a pear on the quinte eæactus, he 1s returned out- 

„„ 3 IR 1 

| I The return to the exigent ſpecifics the five county 

courts in which the defendant was exacted, and the 

judgment of outlawry, that to the writ of proclann- 

tion when and where he was duly proclaimed. 

When the exigent and proclamation are returned, 

the proclamation muſt be filed with the exigenter 

(the filazer) and the exigent taken to the clerk of the 

outlawries (which is alſo the filazer) who makes out 

the capias utlagatum either general or ſpecial, the one 

againſt the body, the other againſt the body, lands 

and goods, into ſuch counties as the plaintiff ſhall chuſe, 

If any goods are taken upon a ſpeclal capias ul 

gatum, the ſheriff will, upon application, ſumman 

an inqueſt to extend and appraiſe the goods, the 

charge of which amounts to two or three guines 

| and the plaintiff may have a ſubpœæna for witneſſes u 
attend the inquifition. | EE 

I) ue inquiſition being taken, the capzas utlagat 

myſt be returned by the ſheriff, with the. inquiſtia 

annexed and taken to the filazer, who will make 

' tranſcript thereof, which is to be filed with a c 

in court, in the exchequer office, who will m 

out a venditioni exponas, — to the ſheriff, toi 

tte goods and chattels appraiſed, and found upon i 
inquiſition. 1 5 | 

| lf the. ſum levied doth not exceed fifty pound 

the court of exchequer will on motion order it! 

be paid to the plaintiff; but if above that ſum, i 

muſt petition the lords of the treaſury, ** pra)! 

__ the 19 1 in the hands 7 5 0 

riff, may be paid to the plaintiff, towar coun 

tion of His Peet and e 1 | | 

The petition is referred by the lords of the tre 

ſury to their ſolicitor, before whom the 7 

muſt lay an affidavit ſworn before a baron of the* 

chequer, of his debt and propeedings againſt Come 


« 


defendant, the attorney's bill, venditioni erpenm! 


2 . p 
—— — * — 


N. X I. 2. 
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Proceedings to Outlawrn. Fg 459. 


| return, and a certificate of the proceedings on the 

; outlawry from one of the ſworn clerks of the ex- 

. WT chequer. On the ſolicitor's report, a warrant goes 
from the treaſury to the attorney-general yo conſent 
that the money in the hands of the ſheriff be paid 

7 over to the plaintiff towards the debt and coſts on 


0 his moving the court of exchequer for that purpoſe. 
| The whole expences are about twenty kaun . 
The order is then drawn up under ſeal by the 


i WY clerk in court with a fub a annexed for the per- 
WY formance, and the ſheriff ſerved therewith, and if bs 
Loth not then pay over the money to the plaintiff, 
ae WY the court will, on motion, grant an attachment 
ne againſt him. i 


Exigent. ; 


George the Third, &c. To the ſheriff of Middle- 
ſex, greeting: We command you, that you cauſe 
Benjamin Black, late of Brentford, in your county, 
gentleman, to be demanded from county-court to 
a county-court, (if in London, “ from huſting to huſ- 
ting”), until, according to the law and cuſtom of 
our kingdom of England, he be outlawed, if he 
does not appear; and if he does appear, then 
take him and ſafely keep him, ſo that you may have 
his body before us, on whereſoever 
we ſhall then be in England, to anſwer to William 
* White of a plea, © for that whereas, (here is in- 
(i {fried the whole precipe) to the ſaid William, his 
damage of one hundred pounds, as it is ſaid, and 


ereupon you did in luaſt paſt (the return 
1er the pluries) make return to ns, that the ſaid Ben- 
„nin was not found in your bailiwick ; and have 


you there this writ. Witneſs, &c. 


Signed by the flazer, paying according to the 
counts, ſealing 7d. 2 gl 
5 Proclamationn. 


George the Third, &c. To the ſheriff of Middle- ; 4 

ſex, greeting: Whereas, by our writ, we lately = 
it ommanded you, that you cauſe Benjamin Black, | 
1 {ate of the pariſh of Brentford, in your county, gen- | 


| © ſhould take him and keep him fafe,' ſo that you may 


7 15 ſaid: We command you, that according to the 
ſtatute made in the thirty-firſt year of the reign of 


\ 


F tleman, 18 85 demanded n ere] 
- ty-court, until, e bo. the lay arid cuſtom of 


in a; certain plea of treſpaſs on the caſe, to the da. 


_ uſual cl 


2 aforeſaid, and have there this writ. © Witneky 


- ſex, greeting: We command you, that you. omit 


4 that, 


the ſuit of William Hhite, in a certain plea of treſ. 


ty- court 81 cou. 


our Kingdom of England e be outlawed, if he fall 
not appear; and if he ſhould appear, then that you 


have him 1 us n Wjöbereſoever we 
ſhall then be in England, to anſwer to William White 


mage of the aid William. of one hundred pounds 


Elizabeth, late queen of England, you' caufe the 
ſaid Benjdinint” to be proclaimed three ſeveral days 
according to the form of the ſaid ſtatute, one of 
which proclamations to be made at or near the moſt 
eure of the pariſi where the ſaid Bu- 

Jamin 1s an inhabitant, that he render himſelf to 
you, ſo that you may have his body before us at the 
aforeſaid time, to anſwer. the faid William, of the 


illiam earl, Mansfield, &. 
3 by the e paying 7s: ſealing Ws. 


| Special capias utlagatum. | 
8 the Third, &c. To the ſheriff of Middie 


not by reaſon, of any liberty in your bailiwick, but 
1 the oath of good and lawful. men of yo ben 
P y you diligently inquire, what goods and chat- 

tels, and tenements, Benjamin Black, late « 

the pariſh of Brentford, in your county, gentleman, 

hath or had in your bailiwick the day of 

laſt paſt, or at any time afterwards, 

on which day he was qutlawed in your county, at Be tt 


paſs on the caſe, to the ſaid Milliam, his damage of Wire 


one hundred pounds, as you have returned to ef 


ſome time fince, and by their oath cauſe the fame to ißt 


be extended and appraiſed, according to the true y p 
values thereof; and what vou find that inquiry 


take into your hands, and * TY o that 2 * an- unte 


7 


frer to us the values and iſſues thereof; and hav- 


4 


ing ſo extended and. appraiſed the fame, what | you. 
hall have done herein, make known to us on 


* 


yhereſoever we then be in England, dif- 
tactly and plainly under your ſeal, and the ſeals of 
thoſe, by whoſe oath you ſhall have made the extent 
and appraiſement, and for that the ſaid Benjamin con- 
ccals himſelf, and runs up and down from place ta 
place in your county, in contempt of us, and in 
prejudice of our crown, as we are informed: We 
command you that you take the ſaid Benjamin where- 
ſoever he be going in Rasen ae well within a 
liberty as without, and keep him ſafely, fo that you —_ 
may have him before us at the aforeſaid time, to do 
«| receive what our ſaid court before us ſhall in this 
aſe determine; and have you there this writ. Wits 


» 
* 
o 


nels, &. Pr Yo e Selig rt Sv 
8 105 A S 51 B 85 * 5 123 r 
Signing, by the filazer, paying ſigning 42. ſealing 
jd. warrant to the ſheriff 25. 44. 


Prtition to the lords cammiſianers of the treaſury, 
To the of. 


2272 


+, his majeſty's treaſury. 
The humble petition of Williams Fits, 
That Benjamin Black, late of Brentford, gentleman, ' 
merchant, being juſtly indebted unto your petitioriery 
In the ſum of one hundred pounds, your petitijonep 
ud, at his very great charge, in ! 
ſe the ſaid Benjamin Black to an outlawry. 
That by virtue of a writ of ſpecial capias utlagatum, 
inefted:to the ſheriff of Middleſex, ſeveral goods of 
le laid Benjamin Black were ſeized, and by au in- 
Jubtion taken thereon; found to be of the value of 
ny pounds, which writ and inquiſition being tran- 
ibe into his majeſty's court of exchequer, at Weſt- 
unſter, a writ of venditioni exponds duly iſſued out 
tee ſajd court, whgreop the ſaid ſheriff _— 


right honourable the lords commiſſioners 


15 
114 As ** 
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Protctedings to Outlawry, 
turned, that he has, by virtue thereof, ſold the goods 
and chattels in the ſaid writ mentioned, at the price 

at which they were appraiſed, which money fi 

remains in the hands of the ſaid ſheriff. 

That your petitioner has been at great expence in 

the ſaid proceedings, which, with your petitioner's 

ſäaid debt, far exceeds the ſum remaining in the hands 
of the ſheriff. i e e 1 

Wherefore your petitioner humbly prays your 

lordſhips, that the money ſo levied as afore. 

ſaid may be paid over to your petitioner. 

And your petitioner ſhall ever pray, &, 


er . 
— NN N RP COT ORE : 
7 . 


- 1 
wt OY n >» $4. of 


Certificate of the clerk in court. 


«Theſe are to certify, that in term, in 
the twenty-third year of the reign of his preſent ma« 
jeſty king George the third, a tranſcript of an out- 
lawry was returned and filed in this court, againſt 

Benjamin Black, late of Brentford, outlawed in Mid- 
dleſex, at the ſuit of Villiam White, in a plea of tre- 
paſs on the caſe, by which tranſcript it does appear, 
that ſeveral goods and chattels of the ſaid Millun 
White were ſeized into his .es hands by Bam- 
ard Turner, eſq. and Thomas Skinner, eſq. then 
ſheriff of the faid county of Middleſex, by virtue 0 
a ſpecial capias utlagatum, in the faid tranſcript ipe- 
cified': And I further certify, that a writ of vendits 
ani exponas has iſſued, for ſelling the ſaid goods and 
Chattels ſo ſeized, whereon the ſaid ſheriff hath re- 
turned, that he hath ſold the ſamg for the ſum 9 


4 


tfty pounds,” 


Affdavit. | 


e eee, william White, plaintiff, 

| N In the king's bench, 1 : and £1 
5 e =! Benjamin Black, defendant 
William White, of, &c. maketh oath and fait 
that the above named Benjamin Black is juſtly al 
truly indebted unto this deponent, in the ou b 


- 


arreſt. 


— 
* 


b tale Git be compete to come into, or appear in 


quired by the faid coutt, the fd ſheriff ſhall ndmy 

take ſecurity of the defendant,” by bond, with one a 

return of fuch writ to give 3 as aforeſaid, {| 
I ) 


- riff, by attorney, at ſome ru of the term, tl 
next f lowing, to reverſe ts 


. 4 ; : 
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+ oatha "1 who ta 'be outlines! 1 in yy 


rlon in this edi to reverſe ſuch outlavry, but 


' ſhall er may 3 and reverſe the 
fame e bt caſes ir cept where ſpec 1 
bail ſhall be idee h y the fai 1 and 'p 17 


erſon be outlawed Yi arreſted upon any copias u. 
p atum, it ſhall'be lawful for the ſheriff (in all caſes 
ere ſpecial bail is not required) to take an attor- 

ney” s engagement, under his hand, to appear for the 
faid defendant to reverſe! the faid Outlawry and 
thereupon to diſchargethe'defendant from ſuch as 
reſts. And in thoſe caſes where ſpecial bail is 


more ſureties, in double the ſum, for which baili 
required, and no more, for his, her, or their a 
pearance, b artorney in the faid court, at the 
turn of the ſaid writ, ane do and -perform ſuch thing 
as ſhall be required by the ſaid court; and after fug 
bow taken f l diſc] arge the defendant from iu 


If any perſon or petſons ſhalt not be able within l 


caſes where ſpecial bail is required), fo as he or tht 
are committed to gaol for default thereof, wh 
ſoever the faid priſoner or priſoners ſhall find ful 
cient fecurity for his or their appearance, to the iy 


ſaid outlawry, and ever 

do and perform ſuch other thing and things as ih 

be requlied B i the ſaid court, ſuch ſheriff ſhall « 
e 


charge the defendant 1 0 ont] 4 & £ W 
fs een - ("bat 


Of e the exigent, 
iT! a] to ſuperſede: the exigent before out! 


| oth 
3 85 A note muſt be had of the ſheriff to whom it 35 Pf 


N 2 I 
rected, ſpecifying at whoſe! ſuit it iſſued, the On. 
of action and return, from which the filaver W/ oF 
he fendant s entering an 1 wakes f 


fupo 


P ee | to. Ita rp. 


he returns upon the writ, "thus ; 


« have altogether ceaſed from executing this 


writ, having received his majeſty's writ of ſupe;ſedeas 
,,, OO PIN 
4-0 40), e 5 
Barnard Turner, 

Thomas Skinner, 


1 
F * 


2 


If the defendant ſuperſedes the exigent before he 


i; outlawed, no bail is required; but if he ſuper- 


ſedes, or reverſes an outlawry had againſt him, he 


muſt put in bail if the proceedings were by an ori- 
pinal requirin Oe A es, 


jn ſuperſeding the exigent, che defendant muſt 


pay coſts to the plaintiff. 4 fe . 
tering appearance 25. ſuperſedeas 35. ſealing 74, 
duty 6b allowance by the Berit 25. 444. 


4 7s 


If bail is required, two days notice muſt be given 


of the names and places of abode of che bait, and of 


. * 1 


the time of juſtifying. 


} 


Filazer, if bail put in at Weſtminſter, 11, at cham- . - 


bers 165. 6d, and for juſtification 7s, 6d. court fees 
g;, rule for the allowance of the bail 56. As ſoon 
8 bail is complete the filazer makes out the ſuperſe- 
geas, which is delivered to the ſheriff, to return the 
SR ES . 
lf the defendant is driven to his writ of error to 
ererſe the outlawry, either upon his coming in gratis 
won the exigent, or being brought in upon the capi 
uggatum, he muſt pay the nevi his coſts to the 
otawry ; and where ſpecial bai 
iu bail, either before error can be brought, or upon 
ite reverſal of the outlawry, „ Ea = 
In caſe error be brought for want of proclatnation; 
| muſt be put in before the allowance, not only 
appear and anſwer the plaintiff in the former ſuit, 
u 2 new action to be commenced by him for the 
auſe mentioned in the firſt action, but alſo to ſa- 
y the condemnation, if the plaintiff ſhall begin the 
REI 5 Eee ad 


5 : „ 


«x7 | 
: 2 " _ > 
ſheriff ; 


ail is required muſt put 


the return of the exigent for his allowance, which 
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 outlawry. 31 Eliz. c. 3. /. 


without any affidavit, and aſſigned for error, bein 
beyond ſea at the time of the outlawry, the plain 


— 


Proccedings to Outlawry: 


fait before the end of two terms, after allowance of 


the-writ of- error, or otherwiſe avqiding of the ſaid 

If a defendant was 1 upon a capias utlagatun, 
the ſheriff could not admit him to bail, as an out- 
lawed- perſon is excepted out of the ſtatutes 23 He. 
6. c. 9. and 13 Car. 2. fl. 2. c. 2. but now vide the 


4885 We M. . 18. , 4 & 5. before ſet forth, and 


the bail is to be ſpecial or common in this as in other 
caſes. Salk. 496. 1 8 | 
The defendant was outlawed in a perſonal a&ion, 


inſiſted on ſpecial bail, having now made the proper 


affidavit; the court, on conſidering the ſtatute were 


of opinion that they had a diſcretionary power, and 
that the want of an affidavit before was no objection, 
ne that is only to warrant an arreſt, and hae 
was one in time 1 the new action that muſt be 
brought; and although the 31 Elix. c. 3. .. 3. is the 
only act which requires bail, it is not to be inferred 
that it may not be inſiſted on in other caſes. Serecold 
v. Hampſon, Bart. Stra. 1178. 1 Wil. 3. 
In civil caſes the court will generally reverſe an 
outlawry, upon motion, without forcing the party to 
a writ of error, whether he comes in the ſame term 
or another, or upon the exzgent, or capias utlagatun; 
but in relieving by motion, the court will always 
advert to the plaintiff's cauſe of action; and the fitu- 
| c_ in which he is towards the recovery of Is 
ebt. . | 
Io reverſe an outlawry without a writ of err0!, 
the defendant's attorney having entered an appear- 
ance, gets a copy of the exigent, on which 1s marked 
the error, which being pointed out to the ſecondary, 
and ſhewn to a judge in court, or at chambers, a ce 
tificate is made in court, or an order at chambers 


for the reverſal; on fight of which the clerk of 


outlawries marks the outlawry book, * diſcharged; 

and then the reverſal is drawn up on paper and en 
tered upon the roll; but if the body, lands or good 

are taken, the attorney muſt go to the clerk of > 
Vo | eto 


S &S 5 By 


© 


Proceedings to Outlawry. 


rs; and, on putting in ſpecial bail, if requiſite, 
be will make nth ego Beds bs 1 hs 28 
or effects, if taken; or if not taken, fo 
to forbear. An outlawry, after judgment, cannot 
however be reverſed until the plaintiff hath ack- 
nowledged ſatis faction on record, or the defendant 
hath paid the money into court. | 


If the defendant is driven to his writof erroritis made 


the rule is taken to him, If the plaintiff does not ap- 
pear and confeſs the errors, the defendant muſt fue 
outaſcire factazgad audiendumerrores, and upon ros nthils 


; returned, the court will reverſe the outlawry of courſe ; 
r but if he does come in, and does not confeſs the er- 
e tors aſſigned, but joins in error, the defendant muſt 
d make up the error-books, and go to argument and 


judgment as in other caſes of error. 


be the defendant therein be outlawed, and ſhall after re- 
he verſe the outlawry, in all ſuch cafes the plaintiff, 
ed his heirs, &c. may 'commence a new action or ſuit, 
old from time to time, within a year after ſuch judgment 


reverſed but not after. 21 Fa. 1. c. 16. ſq. 

Bail were formerly held to be anſwerable for the 
debt, upon a capias utlagatum, but now they may 
render the defendant, upon a late determinatfon. 

Upon ſuperſeding the exigent, the plaintiff delivers 
2 declaration, and gives a rule to plead as in other 
ales: the like after outlawry complete, and upon 
the ame terms of pleading as in contined caſes. 

if a perſon procures another to be outlawed clan- 
&ftinely, who appears openly and in public, the cqurt 
ml, on motion, oblige ſuch perſon who procures 
the ae to reverſe the ſame at his own coſts; 
but if it appears that the party outlawed had lurked 


that the 2 procuring the outlawry had dealt open- 
9, and had been regular in ſending down the procla- 
nations to the.ſheriff of the county where he ſome- 
ines reſided, the court will not interpoſe in this 
ummary manner, but leave the party to his ordinary 

| N 9 5 remedy 


E 


r the ſheriff 


out by the curſitor, and after it is allowed on motion, 


If any action ſhall be brought by original, and : 


backward and forward, between two counties, and 
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remedy by plea or writ of error. 2 Ven. 46. 2 Ju. 


211. Comb. 19, 2 Salt. 4999. ; 
Outlawry in civil ſuits determines by the death of WW. 
the party, and the repreſentatives ſhall have reſtors. 1 
tion of the lands ſeized, or the effects, if they u- 
main in the ſheriff's hands; but although outlaw 1 
determines upon the death of the outlaw, the dea fy 
muſt be pleaded, and judgment thereon entered uy WW 
in the exchequer, on the plea being confeſſed by the 
attorney-general. And if outlawry be any otherwiſe WW .. 
reverſed, which muſt be done in the court where d in 
action was brought, a certificate of the reverſal muf | 
be pleaded and confeſſed; and judgment thereon en- 10 
tered in the exchequer before the king's hands ay 
Deen, | TY ' 
Jo reverſe an outlawry upon death, there muſt be w 
a certificate of the death and burial from the miniſa WW Jan 
of the pariſh where the defendant died, or was bu - ſto 
ried; and an affidavit of the ſame from ſome perſon top 
who knew the party; in which affidavit the deſcrp WM :nc 
tion ſhould be the ſame as in the — and u in! 
diſcharge the ſheriff the judgment roll muſt be taken 7 
to the pipe office for a quictus. hol 
- I 
all 
juſt 
he 
: z . V Wil 
| Of the writ of Habeas Corpus, day 
\ | Pn ge 
; HE habeas corpus ad faciendum et recipiendu 2020 
1 uſually called an habeas corpus cum cauſa, ( C 
which only it is neceſſary to treat in this work, f 
grantable at all times of common right, whether 
term or vacation | 
Proceedings to remove a priſoner from the cuſtody of 47 
ſheriff into that of the marſhal of the king's bench. 
lf the defendant be detained on a writ out of t *. 
common pleas, and wiſhes to go to the king 0 i in 


priſon, 2 writ myſt be ſued out of this court for to. 
or upwards, to ground the habeas cbrpur; in that caſe 
an affidavit is made of the debt, and a writ ſued out 
and left with the habeas corpus, at the ſheriff's office. 
If in cuſtody in an inferior juriſdiction, as the 
ſheriff's court of London, &c. he may, on à like writ 
ſued out in this court, be removed to the cuſtody 


ehen 8 e 
0 But if in cuſtody, upon a. writ iſſued out of this 
0 court, an habeas corpus, may be ſued out in the firſt . 
1 ioſtance, and left with the ſheriff 

i rue writ of habeas corpus is on a 55. ſtamp, in the 

* ldotring ferm: „ ĩᷣͤ yh TOON 13755 30k 

1 „;; Re: | 


George, &c.' to the ſheriffs of London, greeting. 


jamin Black detained in our -priſon under your cu- 


together with the day and cauſe of his being taken 
and detained, by whatſoever name he ſhall be called 
in the ſame, before our right truſty and well beloved 
Wilam earl Mansfield; our chief juſtice aſſigned to 
hold pleas in our court before us, at his chambers, 
ſituate in Serjeant's Inn, Chancery-lane, immedi- 
ately after the receipt of this writ, to do and receive 


fall ſhall then and there conſider of him, in this 


Villiam earl Mansfield, at Weſtminſter, the | 
dy of in the twenty-third year of our 
reign, mes 3 by 


C. D. attorney. 


' Pracipe. 


Signed by the ſigner of the writs, ſigning 6s. 84. if 
m term, if in vacation 75s. 8d. ſealing 7d. If the action 
u in London, it is to be taken to the ſheriff's office 

| an 


We command you, that you have the body of Ben- 
ſtody, as it is ſaid, under ſafe and ſecure conduct, 


all and fingular thoſe things, which our ſaid chief 
half, and have there then this writ. Witneſs 


London, habeas corpus for Benjamin Black to do 
ind receive returnable immediate. C. D. 


4+ 


«+4 FLA 1 \ , 80 
2 2 * I «25 
" ES = 
orpus: . 4&5 


* * 
Of . i. 8 .. 


in ultr; or Wood: ſtreet; e if 5 F004 t 
| 2 + office in Pier Court, Curſitor fy 
: ugh. this writ 18 returnable before the chief 
. SP other of the zudgos mr Fommmit the 

8 
View the deen er the 3 
cer in to een to a 8 8 amben, 
| will then commit him to = 8 's bench pri- 
* officer. 20s. Gd. | pſa 105. 6d. Judges clerk 


I the habeas corp page in Middleſex or fondo 
Pe Ser js paid gs for the firſt, ation, 23. f. 
for every other; and if the defendant is in Neu- 
pate, 7 3 deliver. 4 0 4 
it m the court, '$s. is r 
lowanee, . and 4d. for the jura. Ok 
The form is the ſame in all other eounties, by 
directed to the i in whoſe cuſtody the.delen: 
dant is. 
E — defendant; is to ** — be the cour 
„the is Is. per mile for bringing him 
to town, and 8 Woll not (it is ſaid). commit 
the defendant, unleſs the ſum is paid; but the offi: 
cer muſt obey the writ, though the priſoner — 
bY his fees, for he has another remedy: for them. 
an v. Barber, 2 Str. 814. 
defendant being in cuſtody. of the ſheriff of 
Briſtol, brought his habeas corpus to be removed td 
| the Fleet, and tendered it to an ſheriff.with ſeren 
guineas (excceding . IS; 12 mile) which the ſherif 
refuſed to accept, inſi on ten pounds. I 
defendant moved for an — = the ſht- 
riff, . the rule for which was, on ing cauſe, 
made abſolute. Barnes 77. 
Every priſoner, who thai be committed to tht 
| cuſtody of the marſhal of this court, 2 virtue of any 
writ of habeas et or. ad reſpondendum re a 
| e e Rr actual cuſtody of 
rſhal by . of two days, next aſter * 
5 e. of priſoner . ſaid marſhal, not 
eee * * writ 1 _ my a 


My a + 
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out of any other court to the ſaid marſhal delivered 
and allowed,” R. Hil. 5 M. & M. 7; 


COUYTS. 


It was formerly yery often the practice for the de- 
ſendant in an action in an inferior court to ſue out 
an habeas corpus cum pe. e and when iſſue was joined, 
and the plaintiff had actually produced the evidence 


of the evidence which could be produced by the 
plaintiff, and was from thence the better enabled to 
make his defence, but now it is enacted, Bas 

out of any court of record at Weſtminſter, to remove 
any action, &c. PEE in any inferior court hay« 


ing juriſdiction thereof, thall be received or allow 
ned, except delivered to the judges or officers of the 
. court, before the jury which is to Fry the cauſe in 
* queſtion, and the party that ſued forth the writ have ap- 


jeared, and ons of the ſaid jury ſworn to try the 


id cauſe. 43 Eliz. c. 5. 5 291 59 
bet no writ of habeas corpus, Kg. to remove any 
* Aion or ſuit, commenced in any inferior court, 


ball be allowed, unleſs . before iſſue or de- 
nurrer joined, within fix weeks next after the arre 
r Appearance of the gelendaunt 55 

bat no cauſe, if once remanded to the inferior 
durt by writ of precedendq or qtherwiſe, ſhall ever 
ſterwards be again removed, 


© - * 


or courts, in which the judge or his aſſiſtant ſhall 

an utter barriſter of three years ſtanding at the 
bly and there preſent, and not of counſel in any 
on or ſuit there depending. 21 Fac. 1. c. 23. 


leritance, or title of lands, leaſe, or rent, ſhall 


tion do not amount to the ſum of 5/. 
80 — „„ 


| 1 


The proceedings to remove the cauſe from the inferior | 


to produce the writ, and ſtop all further proceedings, 
by which trick the defendant obtained a knowledge 


That no writ of Habeas corpus, or other writ ſued 


That this a& ſhall only extend to ſuch zuthen 5 


hat no cauſe, not concerning any freehold on 


removed at all, if the debt or damages laid in the 


„ 


actions as are under the value o 5 


defendant who ſhall be deſirous of removing ſuch 


tained in any action or ſuit in any inferior court of 
being obtained, and of diligent ſearch and inquiry 


7 perſon or perſons, or effects of the defendant or de 


upon judgments obtained in the faid courts at Weſtmin 
ſter; and the ſheriff, upon every ſuch execution, hall 
_ dants, until the 'fum of twenty-ſhillings be paid 


| nary coſts of the plaintiff or plaintiffs in the inferio 


money for which ſuch execution ſhall be iſſued, 


4 


Of the Nabeas Corpus. 
That the inferior court ma N in ſuch 

J. natwithſtand- 
ing other actions may be brought againſt the ſaid de. 

fendant to a greater amount. 12 Goo. I. c. 29. J z. 

That no cauſe, where the cauſe of action fall not 
amount to the ſum of ten- pounds or upwards, ſhall 
be removed or removeable into any ſuperior coutt, 
by any writ of habeas corpus, or otherwiſe, unleſs the 


.cauſe, ſhall enter into recognizance for the bs ment 


de pal 
againſt him, „ 1 
hat in all caſes where final judgment ſhall be ob- 


record, it ſhall and may be lawful to and for any of 
his majeſty's courts of record at Weſtminſter, upon 


afſidavit made and filed therein, of ſuch judgment 


having been made after the perſon- or perſons of 
the defendant or defendants, or his, her, or their 
effects, and of execution having ifſued againſt the 


fendants, and that the perſon or perſons or effect: 
of the defendant or defendants, are not to be found 
within the juriſdiction of ſuch inferior courts, whic 
affidavit may be made before a judge or commiſſioner 
to cauſe the record of the ſaid Judgment to be rema 
ved into ſuch ſurperior court, and to iſſue writs of ex 
ecution thereupon to the ſheriff of any county, city 
liberty or place, againſtthe perſon or perſons, or effect: 
of the defendant or defendants, in the fame manner a 


and he is authotifed to detain the defendant or defen 


to him, or leyy the ſame out of the effects, accord 
ing to the nature of the execution, for the extraordi 


court, ſubſequent to the ſaid judgment, and of the cx 
ecution in the ſuperior court, over and above 


* «+ % 


. 
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fuch as the court (wherein ſych ee is or ſhall 


aſtody, as it is 


ſaid, under ſafe and ſecure con 


kuined, by whatſoever name he ſhall be called in 


le fame, before our right truſty and well-beloved. 


er Niliam Earl Mansfield, our chief juſtice, -affigned/ 
min! bold pleas in our court before us, at his chambers 


tute in Serjeant's inn, Chancery-lane, immediately 
ker the receipt of this writ, to do and receive all 
d fingular thoſe things, which our ſaid chief juſtice 


a) 
Fail then and there conGder. of in this behalf, and 
ordif: then there this writ. Witneſs, William earl 
feriof e usfield, at Weſtminſter, the * day of in 


r twenty-third year of our reign. 8 
Stor mont and Way. 


beether with the day and cauſe of his being taken and 


Pp 2 | | Proccipe. 
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F 
London, Hagia, Corpus, for Benjamin Biacl, to do 


and receive returnable immediately, r.. 
rod 0% 08 hajney, 


To bear teſte in term, pay ſigning, i term, 65. 84. 
in vacation, 75. 10d. ſeal 7d. 1 is t en to be taken to 
the office where the action is entered, if but one cauſe, 
and above 101. paying 48. 10d. for the allowance, fee 
to the judge, 25s. 4d. NE aig 

If an habeas corpus be brought to remove a cauſe 
out af the inferior court, under 10/. then bail muſt be 
put in, and two days notice exclu/zye given for their 

coming into the court below, and becoming bail fr 
the defendant, in order that the plaintiff's attorney 
may have an opportunity of inquiring into their ſuf- 

_ ficiency, and upon their entering into a recogni- 
i 'Zance, before the judge, for the payment of the debt 
1 and coſts, then the judge will order the allowance o 
 _ Upon the bail being allowed in the court below 
the plaintiff's attorney, is to apply to a judge of the 
court where the cauſe is removed; for a'rule for the 
defendant to put in bail thereon within four days i 
in term, if in vacation, fix days, payinig for fame ii 
term, 1s. in vacation, 25. a copy of the rule is to þ 
ſerved on the defendant's attorney, and if he do 
not put in bail within the four or fix days next aftc 

ſervice, nor take out a ſummons for time to put i 

bail, then the plaintiff iſſue out a writ of proc 

dendo. R. H. 10 W. 3. R. Mich. 16 Car. 2. 

Blut if he put in bail, then he muſt apply to t 
ſheriff for a return to the habeas corpus, for until thi 

be returned no bail can be put in, R. M. 1651. H. 

10 M. 3. as it is may appear what the cauſes are, f 

which defendant is detained, © © 


Ot the Nabras Corpus. 486 
Therefore When the habeas corpus 18 returned, 4A 
bail-piece is to be annexed thereto in this form. 


- of. =O EY N 


Trinity Fern, in the 23d year of the reign of 
ing George III. Stormont and May. 


London,? Bekjamis Blick is delivered on bail] 
to wit. 5 upon A habeas dorpus. 05 | 


|} _ ._ Ta Rihed Id of Coukily Londnd * 
linen-draper, | x: 


4 » ; an 1 WY 
| | Bartholomew Brown, of Cheapfide, 
T5 London, goldſmib. 


C. D. attorney. : Bk, 
At the ſuit of the plaintiff | 
in the plaint. 1 


0 
FP - 
. 
a A 
; & - 4 1 
; 4 
c x = 
_ . Wen" ROT 1 — ITS a A IX 
— — __ 6 
x * 
4 1 wa | « 


The habeas corpus is then taken with the bail to's . 
judge's chambers, where they enter into the follow- 
ing recognizance, if the cauſe of action be above 


1 3 0 1 | 175 
ou do jointly and ſeverally undertake, that if the 
&fendant be condemned at the ſuit of the plaintiff 
or plaintiffs in the plaint, that he ſhall ſatisfy the 
coſts and condemnation, or render himſelf to the 
cuſtody of the rharſhal of the Marſhalſea of the court 
of king's bench, or you will do it for him, R. 7. 
3. paying in term 45. in vacation 6s. notice is 
td be given forthwith to the plaintiff's attorney, of 
the names and addition of the bail, the time when, 
and 1 before whom the ſame is put in. R. A. 


1684. 8. — | FS be BAR 8g | 

| e cauſe of action be under ten pounds, bail 
muſt be put in according to the directions of the ſta- 
ute 19 Ce. 3. c. 70. before ſet forth. 


Notice 


I boni: 


Nee bf « bail. 3 
n. Mia am his Paint 
daun Blk, defendatit, 


Tike notice, that ſpeck bail was this day put in, 
upon the habeas cor pus in this oxuſc, before the ho- 
nourable Mr. Juſtice at his chambers in 
Serjeant's inn, Chancery la. London, and the 
names are; Richard Red, of Cornhill, London, linen 
draper, and Barthdldmirw Brotun, of Cheapſide, 8 
wy ON. Dated, &c. 


„ the. 5 


„ 2 


In tlie Kings . 


- 


„ D. defendant's attorney. 
To 7 4 2 attorney for the plaintiff, | | 


The plaintiff's attorney may, inſtead of entering 
an exception, (as in common caſes) apply to the 
judge for a rule for Better bail, which is returnable 
within four days next after ſervice, a copy of which 
is to be ſerved on the attorney for tlie P Fan, if 
the bail do not juſtify within the. four days (provided 
there are four days in the term left) then a procedende 
may be ſigned; but if there are not four days in 
term, then the defendant muſt give notice to juſtify 
the firſt day of the Next term, be befo 
and juſtify on that da 

Tf the 1 does not take out à rule for better 
bail, within twenty-eight days after the 1 ing in 
thereof, then the 1 iece be filed by the de- 
fendant's attorne 2 four days n. 25 aer the 


end of the twen 7575 days, under the penalty of 


5s. to the box, X. £f Car. 2. and for * 
eee ſhall be firuch off the roll. 
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re the rule expires, 


tice 


of the Nabras Carpus. 


Me 7 Juſtfeatie, | 

Wi iam White, 1 uin 25 
ace kings bench. | n f | 
| Benjamin Blaok, rw WOW 


Take notice, that the hail already put in for the 
defendant in this cauſe, upon the writ of habeas corpus, 
and of whom you have had notice, will, on OY 
next, jnſtify t] — in e court, Weſtminſter⸗ 
hall, in the county of Mi dleſex, as good bail for 


the ſaid defendant. tal Fours, &c. 


. D. defendant's oo" 
To Mr, 4. B. attorney for the plainnit; | 


This notice muſt be a two days « excluſlve of 
the day of juſtification, and the defendant: may add 
to the bail already put in, new bail, and-juſtify as in 
other caſes'; an WM is to be made of the ſervice 

thereof, - and a brief given to counſel to move to 


jultify-3. fee 105. Gd. court fees gs. 64. rule forallow- : 


ance 55. a copy of which muſt be ſerved om the plain ; 


$ attorney. 

The bail are liable to all actions mentioned i in the 
return of the habeas corpus, wherein the plaintiff ſhall 
teclare within two terms, R. Hi, 2 Jac. 2. And if 
there be more cauſes than one returned i in the habcas 


corpus, bail muſt in that caſe be ar in for the whole, 


gry ig cannot Gow * for want of des 


$lration, he not being bound to follow the GI 


Rule, Hil, 2 Face A 
Aſter defendant has juſtified bis bail the : Jaintif 
2 declare in chief, or he may declare de bene eſſe, 
8 ſoon as bail i is put in above, and all the proceedings 
ae de novo, for the record is not removed on a habeas 
arpus, as it is on a certiorari, Salk. 352. But ſuch 
declaration muſt be delivered within two terms. R. 


Mich. 16 Car. 2. And the defendant is not . to 


jad te to a declaration adored, Dia. 
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| The declaration is as in the cuſtody of the mar 


„ % ©: mats; 5 SEEN ©» 2 
| \ If a cauſe be removed by habeas corpus, out of the * 
. _ courts of Canterbury, Southampton, Hull, :Litch. CC 
| | field, or Pool, or other counties where the judges 0 3 
| | niſi prius ſeldom go, and the action be tranſitory, it © 
=_ muſt be laid in the county wherein ſuch city or town du 
= is, as Kent, Southampton, York, Stafford, or Dor. 
| CP. os 952 28 Hs 904 | fat 
The deſendant has no impgtlance' allowed him be 
upon a habeas. corpus, although the declaration be not © 
einm eis eee ae ont Pe 
The writ of habeas. corpus immediately ſuſpend 
the power of the inferior court, and if they proceed tr 
afterwards the proceedings are void as coram non f- ine 
dice. 1. Salk. 352, Cro, Car. 261. 2 Jones 209. ho 
„„ „ 097 290 9s 1 
Tho record itſelf is not removed by habeas cor¹ν ] n 
2s it 18 by certiorari, but the return is only an hiſtory!” 
er the proceedings, g 2 
5 | Ik an babeaseorpus is directed to an inferior court iſ 
HW and the ſteward hath liberty to proceed under the nde 
221 Jac. 1. c. 23. yet the writ muſt be returned with" 
the ſpecial matter, or the party to whom it is di” 
_reQed will be in contempt, Certb. bg. BP 
O the writ of procedendo. ; 7 ; 
If the defendant who hath removed a ſuit com gn, 
menced againſt him by habeas corpus, doth not co 1 

_ . ply with the ſtatutes and rules of court, made to re. 

gulate the Fare s in ſuch cafes, ſuch as nou 

| ee in ſpecial bail where required, not juſtifying 

bail, or nat pleading in due time, &c. the plaintitiWLon 
may remand the cauſe to the inferior juriſdiction, bin 

writ of procedende, which is grantable at chamber q. 
by ny Ee of the court into which the cauſe waliMW'ign 
: | q | ee 
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e Writ of procedendo. . 


George the Third, &. To the ſheriffs- of Lon- 1 i 
don, greeting, - Although. we lately by our writ x 
commanded you that you ſhould have the body of 
Benjamin Black detained in our priſon under your - 
| cuſtody, as it was ſaid, under ſafe and ſecure con- 
duct, together with the day and cauſe of his be- - f 
ing taken and detained, by whatſoever name the 
ſad Benjamin Block might be called in the ſame, 
before our right truſty and well beloved William 
earl Matisfield, our chief juſtice, aſſigned to hold 
pleas in our court before us, at his chambers . 
in Serjeant's- inn, Chancery lane, immediately af- - 
ter the receipt of tflat writ, to do and receive all and 
ingular thoſe things which our ſaid chief juſtice _ 
mould then and there confider of him in that be- 
half; yet we being now. moved with certain cauſes 
in our court before us, command you, and every of 
ou, that in all plaints and ſuits againſt the ſaid 
Berjamin Black, at the ſuit of William M bite, in our 
court before you, or any of you, now depending 
determined, you proceed with what ſpeed you 
an, in ſuch manner, according to the law and cuſ- 
um of our kingdom of England, as you ſhall ſee 
per, our ſaid. writ to you firſt thereupon directed 
þ the contrary in any wiſe notwithſtanding, Wit- * 
els William eas] Mansfield, at Weſtminſter, the 5 
day of in the twenty third year of out 
„ es. | „ | 


/ 


Bien. ok Y | Stormont and Hay. 7 a 
Precipe, „ pooh co deed 55 55 


| Londen,  Procederide . for William White againſt | 
amin Black, A. B. attorney. 


ligning 55. 84. ſealing 74. allowing Gre i,, 

On filing the procedendo in the court to which it is . 
Kied, it inſtantly reſumes the juriſdiction of the | | 
|, which can never after be removed before . 


J I... 
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499 q Ol the Nabeas Corpus. 
judgment; and as the Babeas corpus removes all the 
| cauſes that were in the court againſt the defendant, 
the procedendo remands them all. 
The writs'of habeas corpus and procedendo muſt be 
property directed to the judges or-officers of the in- 
ferior court. N 
The habeas corpus ad ſatisfaciendum muſt be ſued 


out when a priſoner has. removed himſelf after de- 

 claration to the Fleet priſon, in order to charge him | 

in execution upon judgment obtained, on which p 

the court commirs him again to the cuſtody of the 8 

marſhal, there to remain until he makes ſatisfaction, in 

This writ is always returnable on a day certain in 1 

: deem, as the priſoner cannot be committed in exe - {; 

7 cution but during the fitting of the court, by 

j  _ _ Habeas corpus ad fatisfaciendum in caſe. 0 
Seorge, &c. To the warden of the priſon of the of 
„ Fleet, egg We command you, that you ha- ker 
8 before us at Weſtminſter, n next, after 3 


5 ; the body of Benjamin Black; 
| detained in our priſon under your cuſtody as w | 
are informed, 5 ſafe and ſecure conduct, tage si 
ther with the day and cauſe of his being taken an | 
_ detained by whatſoever name the ſaid Baja be r 
. Black is there known, to ſatisfy William White fi eat 
pounds for his damages, which he ſuſtained, 2s % er tt. 
| by the not performing certain promiſes and unde k 

ings lately made by the ſaid Benjamin to the lah... 

| | Milian, at Weſtminſter, in the county of Midas, 
= ſex, as for his coſts and charges, by him about Mm 
_ \- init in that behalf expended, whereof the ſaid An- 


| = | | jamin is convicted, as a rd 
| „ ; ppears to us of record, | 
= - | Larcher to do and receive what our faid court beffn 1 


us ſhall then and there confider of him in that 


a 2 and have you then. there this writ. Wim 
| William earl Mansfield, % F. a 
|; | a K | 3 wor. 
| „ | | x 74 | : 7 r vs th 
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Habeas corpus ad ſatisfaciendum in . 


a 


George, &c. To the warden of the priſon of the 


Fleet, greeting: We command you, that you have 
before us at Weſtminſter, on next, after 
tte body of Beajamin 
Black, detained in our priſon under your cuſtody as 
we are informed, Dar ſafe and. ſecure = 


together with the day and cauſe of his being taken 
ad detained. To fatisfy William bite, as well a ' 


"3 


certain debt of fifty pounds, which the ſaid Al mn, | 
red 


in our court, before us at Weſtminſter, recover 


gainſt the ſaid. Benjamin, as alſo ten pounds for his 


damages which he ſuſtained by reaſon of the de - ä 


tuning the faid debt, as for his coſts, and charges 


by him laid out, about his ſuit, in that behalf, 


nhereof the ſaid Benjamin is convicted, as appears to 


u of record, and further to do and receive what 
bur ſaid court before us, ſhall. then and there conſi- 
ler of him in this behalf, and have there then this 


wit. Witneſs, Milliam earl Mansfield, &c. + 
| OO + Stormont and Hay, 


digning-75..6d. ſealing 5d. This writ is to be 


Iodeed with the warden of the Fleet. On the day of 
lite return the defendant is brought up, and, on ap- 


flication to one of the judge's clerks, he will make 
put the commitment; the warden muſt be paid his 
Re for return and bringing up, tipſtaff 10s..6d, 


: 
* 
1 


Iddge's clerk, 45. the judge's clerk takes the — as 


ber into court with the defendant, and the mafl 7 


damits him. 


An habeas ny your ſued out to remove a cauſe out 
and the 


London, e plaintiff prayed a procedendo, be- 


or þ; 
e the action was for calling her a whore, which 


not actionable elſewhere, neither of the parties 
ed in London, nor were the words ſpoken there. 


be, pin If the words were not ſpoken 
* e =_ 


words may be made actionable any 
bog thee in London. 4 Roſe Br 69, 


Qqz2 


plaintiff ſhall not have a procedendo, for 
where by 


1 * 
- 


yon Of Proceedings in Ejettment. 


An action againſt a feme covert as a ſole trader, 
cannot be removed by habeas corpus from the city 
coutts. Pope v. Vauæ et ux, Eaft. 16 Geo. 3. C. B. 
„ en HTS OT et 
Action in the ſheriff of London's court againſt 
two partners, one brought an habeas corpus, ard put 
in bail for himſelf only, a procedends was granted, 
otherwiſe the plamtiff could not proceed in either 

court. Foy v. Corey, Stra. 87. 
If a cauſe be removed by habeas corpus out of the 
Marſhalſea, or other inferior court, (except London) 
and the bail below are bail above, the plaintiff can- 
not except, becauſe he did not except to them be- 
low; but otherwiſe in London, ſor there the bail is 
at the peril of the clerk; ſo that the plaintiff cannot 
except to them, and the clerk is not reſponſible for 
their deficiency in the court above, although he was 

. iv Een, Solf. . 
| There is no limited time for the plaintiff getting 
* an order for a procedendo, unleſs bail be put in, 
5 Barnes 90. But if put in in time, and the plaintiff 
| * - - doth not declare in two terms, the cauſe is out of 


ox? : 
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erat in Biest. 
| | . F e trying the title to land 
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| &c. by real actions, required ſuch nicety, anc 
Was attended with ſo much expence, that the remed 
by ejectment was contrived to ſupply the defects 
that mode of procceding ; one evil of which wa 
that in real actions the defendant could only recove 
1 . his poſſeſſion, but not any damages for the dete 
=_ tion, and if he was barred in one action be cou 
| not regularly bring another, 6 Co. 67. TH 
_ Ejectment is a mixed action, in which the leſ 
for years ſhall recover his term, and alſo bis 
mages, 5 Ce. 105. 9 Co. 77. It is real in reſpect 
, the lands, and perſonal in reſpect of tlie damag 
and coſts. Comb. 250. * 2 Th 
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Of Proceedings in Ejec 


This mixed proceeding is now the common-me- 
thod of trying the title to lands and tenements. 
The writ of covenant was, formerly the ſpecific re? 
medy for the leflee to recover againit the leſſor the 
term from which he had been by him ejected, and 
damages for the ouſter. | But if ejected by a ſtranger 
claiming under a title ſuperior to the leſſor, though 
he had {till an action of covenant againſt the leſſor 
ſor non- performance of his contract, he could not 
by any means recover the term itſelf. If the ouſter 
was by a ſtranger without title, the leſſor might re- 
cover the freehold by a real action, but the leſſee had 
no other remedy againſt the ejector but in damages 
for the treſpaſs by a writ of ejectione firmæ, Fitz; 
Abr. tit: Eje&. Term 2. But when the courts of 
equity began to oblige the ejector to make a ſpecific 
reſtitution” of the land to the party immediately in- 
jured, thoſe of law adopted the ſame practice and in- 
troduced in ejectment a judgment to recover the 
term, and a -writ of poſſeſſion, although not war- 
nnted by the writ, or prayed for in the declaration, 
which are calculated merely for the damages; this 
method. although ſaid to have begun under Hen. 7. 
F. N. B. 20. probably becauſe then firſt applied to 
is preſent common uſe, ſeems to have been ſettled 
in the time of Edw. 4. Bro. Abr. tit. Quare ejecit ' 
infra term, c. 6. 1 Cr EH ar 
To comprehend the preſent mode of trying titles 
by cje&ment- (which at firſt fight appears whimſical 
and even ridiculous) but which is conſidered as the 
Aitious form of an action really brought by the 
kſſor of the plaintiff againſt the tenant in poſſeſſion, 
yented under the controul and power of the court, 
br the advancement of juſtice in many reſpects, and 
v force the parties to go to trial on the merits, with- - 
put being entangled in the nicety of pleadings on 
ther oh, as reſolved by all the judges, Mich 32 
C. 2. 4 Burr. 668. it muſt be obſerved, that it is 
its original an action brought by one who bath a 
2 for years to repair the injury done him by the 
| Ta, 
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his action againſt the tenant, or the caſual ejector, 


— 


7 e ( 


is, 


LECT l 
— 
* 


494 Ot Broccedings in E 


To convert it therefore 2 a mode of trying 
the title to the freehold, the claimant muſt enter up- 
on the land to conſtitute à leſſee for years, that may 
be capable of being ouſted; for it would be mainte- 
nance to convey a title to another, if the grantor be 
not in poſſeſſion; and, indeed it wag at firſt doubted, 
whether this otcaſional poſſeſſion took away the legal 
guilt of maintenance. 1 Cb. Rep. Append. 39. 
The elaimant then is to make a formal entry upon 
the premiſſes, and while thus in poſſeſſion, ſeal and 
deliver a leaſe for years to ſome third perſon; and 
| Having thus given him entry, leave him in poſleſfion, 
in which he is to ſtay until the prior tenant, or ſome 
other, either by accident or agreement, comes u 
the land and ejects him, on which he is entitled, to 


whichever it was that ouſted him, to recover his 
term and damages; but no perſon can recover lands 
againſt a caſual cje&or without notice to the tenant 
1 ene if any; and making him, if he chuſes, 

defe 


A ndant; and to maintain the action, the plain- WW 
tiff muſt, in caſe of defence, make out the four points n 
of title, leaſe, entry, and oufter, on which he ſhall have the 
judgment to recover the term and damages, anda writ a 
of poſſeſſion to the ſheriff to deliver him the peacea F 
ble poſſeſſion of the term. f ; 
I. bus the title of the leſſor comes collaterally before. 
the court, to ſhew the injury done the leſſee by the fer 
ouſter; and this method muſt be ſtill continue ie 
where the poſſeiſion is vacatit, or there is no au, 4 
otcupant of the premiſſes, and in ſome other caſes. ¶ boi 


But to ſave the trouble of an actual leaſe, entr) 
and ouſter, the lord chief juſtice of the upper bench bn 
Ro le, invented a new and more eaſy method of tr) 
ing titles by ejectment, Styl. Pratt. Reg. 108. Ira: 
which the leaſe, entty, and ouſter are merely ide pte 
for the purpoſe of trying the title. _ i 
Thus the declaration ſtates a leaſe for years to hai 
been made from the perſon who claims title to tt 
823 in the action, as by John Rogers to Rich: 
ed, which plaintiff ought to be a real ; althovg 
| 9 , : e . no 


* + 
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now uſually à fictitious perſon, 6 Mod. 309. it alla 
fates, that Red the lefſe& entered, and that the de- 
fendant William White, a fictitious perſon, who is 
called the caſual ejector, ouſted him, for which ouſter 
the action is brought, which is done by ſerving the 
declaration on the tenant in poſſeſſion, under which 

is a written notice from the caſual ejector, informing 

the tenant that he claims no title to the premiſes, 

and ſhall therefore make no defence; and therefore 
adviſing the tenant to appear and defend; or, that he, 


White, will ſuffer judgment to $0 againſt him, and 

) the tenant, Green, will be turned out of poſſtſhon. _ 

2 It is common to proceed by the original, as the 

n defendant cannot then delay the plaintiff from ob- 

0 tuning poſſeſſion by writ of error, unleſs returnable 

ſ, in parliament. When the proccedings are by bill, 
u they differ in the uſual circumſtances, [For the ori- 
1 ginal writ, vide page 184. 3 

\ 


The original is not uſually ſued out at firſt ; but 
f a writ of error ſhould be brought, the original 
| muſt be ſued out, returned by the ſheriff, and filed 

In the treaſury and if the tenant has not een x 
the original muſt be ſued, returned, and filed pro- 
ply ; if he has bs corre his name muſt be inſerted 

ſtead of the nominal defendant. . | 
As many copies of the declaration muſt be made 
% there are tenants in poſſeſſion, and each muſt be 
erſonally ſeryed on the tenant or his wife, before 
tte efſoign day of the term in which he js to appear, 
ir the * cannot have judgment until the fol- 
wing term, Barnes 172, And the notice muſt be 
ſed over and fully explained, the ſervice, if on the 
nant, may be off the premiſſes; but on the wife or 
ant, it muſt be on the premiſſes; and if on the 
frvant, there muſt be ſome proof of its having come 
the hands of the tenant. [ For the declaration on 3 
gle demiſe and notice, vide page 184, 185.) 


Declaration by original on a double demiſe. 


| Berks, to wit, Hilary term the 23d year of king Fs 
rze the Third. William diu, late of Newberry, 8 


* 


in the county aforeſaid, yeoman, was attached to an. 
ſwer Richard Red in a plea, wherefore with force and 
arms he entered into one meſſuage, one orchard, one 
garden, &c. with the appurtenances, in the pariſh of 
Suttou in the ſaid county, which 7% n Rogers demi- 
ſed to tlie ſaid Richard Red, for a term of years which 
is not yet expired; and alſo wherefore with force and 
arms he entered into one other meſſuage, one other 
orchard, one other garden, &c. with the appurtenan- 
ces, in the pariſh of Sutton in the ſaid county, which 
Thomas Stiles demiſed to the ſaid Richard Red for a 
term which is not yet expired, and ejected him from 
his ſaid ſeveral farms, and other wrongs to him then 
and there did, to the great damage of the faid Richard 
Red, and againſt the peace of our lord the now king ; 
and whereupon the ſaid Richard Red by A. B. his at- 
torney, complains, that whereas the ſaid Fohn Roge,s, 
on the fifth day of January, in the year of our lord 
one thouſand ſeven hundred and eighty four, at the 
pariſn of Sutton aforeſaid, in the county aforeſaid, had 
Jemifed to the ſaid Richard Red the ſaid tenements 
rſt, above mentioned, with the appurtenances, ta 
have and to hold the ſaid fenements firſt above 
mentioned, with the appurtenances, - to the faid 
Richard Red and his aſſigns, from the ſaid fifth day o 
January in the year laſt aforeſaid, to the full end and 
term of ſeven years, from thence nexttenſuing, anc 
tully to be compleat and ended, by virtue of- which 
| demiſe the faid-Richard Red entered into the ſaid te: 
nements.firk above mentioned to be demiſed, wit! 
the appurtenances, and was poſſeſſed thereof, and be: 
ing ſo poſſeſied thereof, he, the ſaid Milliam Whit 
afterwards, to wit, on the ſaid fifth day of Janus 
ry, in the year aforeſaid, with force and arms, &c 
entered into the ſaid tenements firſt above men 
tioned, with the appurtenances, which the ſaid Job 
ogers demiſed to the ſaid Richard Red, in mann 
aforeſaid, for the term aforeſaid, which is not he 
expired, and ejected the ſaid Richard Red out 
his ſaid farm, firſt above mentioned, and other wrong 
to him did, to the great damage of the ſaid N. che, 
. Red, and againſt the peace of our lord the now Kin 
n 1533 1 . 3 
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ind alſo whereas the ſaid Thonias Stiies on the fif th. 
day of January, in the year of our lord one thou - 
and ſeven hundred and eighty four, at the pa- 
ſh of Sutton aforeſaid in the ſaid county; had demi - 
ſed to the ſaid Richard Red the tenements aforeſaid, 
ſecondly above mentioned; with the appurtenances; 
to have and to hold the ſaid tene ments ſecondly above 
mentioned to be demiſed, with the appurtenances 

td the ſaid Richard Rrd and his aſſigns, from the fifth 
day of January, in the year laſt above mentioned, 
to the full end and term of ſeven years, from then-e- 
text enſuing, and fully to be compleat and ended, by 
virtue of which laſt mentioned detniſe the ſaid Richard 
Red entered into the faid tenements ſecondly above 
mentioned,. to be demiſed, and was poſſeſſed thereof 
with the appurtenances, and being ſo poſleſſed - 
thereof, he, the ſaid Filliam Hhite; afterwards, 
w wit; on the ſaid fifth day of January, in the 


Ink laſt above mentioned, with force and arms; 
he e. entered into the faid tenements, with the 
ad urtenances; laſt above demiſed to the ſaid Richard 
nts ty in and upon the poſſeſſion of the ſaid Richard 


Rd, his ſaid term therein not being yet expired, and 
teted the ſaid Richard Ret out of his ſaid farm laſt 
mentioned, and other wrongs, &c. to the great da- 
ages, &c. and againſt the peace, &c. whereupon the 

kid Richard Red ſays he is injured, and hath ſuſtain- 

d damage to the value of ten-peunds and therefore 
e brings ſuit; &. 5 2 ee 
The notice is as before. CFC 
lf the ejectment be of a manor, the deſcription of 
® parcels are thus: entered into the manor of 8 
the ſaid county, with the rights, members, and 
ppurtenances, thereunto belonging; and into 50 


Sy &c eſſa . N 5 1 | 
ages, 50 cottages, 50 barns, 50 ſtables, 2 mills, 
175 þ gardens; go orchards, 3000 acres of land, 3000 


tes of paſture, 3000 acres of meadow, 1000 acres of 


00d, 500 acres of marſh land, 500 aeres of furze 


oy heath, and common of paſture for all manner of | 7 


tie ſaid county. * 25 pe! 2 
In this Seclaration, the thing. Jeoninded muſt be ; 
hecitied, that the 12 certainly hnow what 0 


6 
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term, before à title accrued to the plaintiff, would 


; 174. ä tl . 9s | 1 | 1 
An ejectment will not lie after 20 years. 21 fa: 


term to that of which the declaration is entitled; fo 


ill, for it mould be to appear the firſt day in ful 


9. | PE IT wo 4 
If chere be no actual tehant or occupier of th 
lands, (except in the ciſe of landlord and tenant 


* 
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to give the poſſeſſion of, if the-plaintiff ſhould recover, ll i 
for it would be inivainifiexecaution could not be had Bll ti 
of the thing. ſpeci 

1470. 2 Str. 908. — 21 8 
It muſt be brought in that county where the lands pr 


7 


fically demanded. 2 Lad. Rayn, d 
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he, and the declaration muſt ſet fortk the particular un 
pariſh ; and the day of the demiſe muſt be laid after 
the title accrues; otherwiſe. the plaintiff will be non- k 
fuited, andthe plaintiff muſt lay the commencement of 
of his ſuppoſed leaſe, to haye been precedent to the 
ejectment by the defendant.” 1 Sid. 8. 2 Neto. 4br, 


if the title of the leſſor of the plaintiff acerde in 
Eaſter vacation, yet the plaintiff may deliver his 
ejectment as of Eafter term, and ſhall recover there - 
on hecauſe he makes up his Hue, or takes fudgment 
as of the ext term, otherwiſe the act of the law which! 
fuppoſes the bill filed as of the firſt day of Eaſter 


be an an act of injury to him and delay His right; 
for a man ejected out of a leaſe made in term time, 
would not complain till term was over. 2 Vent. 


* 4% 
1 


1 r. 16. Sid. 4. „ „en 1 * 
If the premiſſes are in Londe f or Middleſex, th 
notice. muſt be to appear on the firſt day of the next 


if to appear of that term generally, the defendant wilt 
have the whole of the term to appear in; but in an 
other county the notice muſt be general. 
The notice was ſubſeribed by the nominal plaintiff 
inſtead of the caſual' ejector; on which che cou 
diſcharged the rule for judgment. Hil. 2 Geo. 2. 
The notice was to appear the effdign day, and belt 


term. Stra. 1049.]. | 


where the landlord has .a-right-of- re-entry, as upol 
a leaſe, where half a year's rent is leſt _ < 

honor woes rake poli err of che lands, 77 C 
er M eie m RIS 27G 2557 Vo fen, 


** 
$» Hein 
(RF ; * Y . 
Ci ' Fe 8s #*4 
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formal entry tliereome te impower him: to- conſtis 
ute leſſee for yeats: and heing on the land: ſeal and 
deliver a leaſe for years to ſuch leſſee, and having 
thus given him entry, leave him in poſſeſſionof the 
premiſſes. This leſſee is to ſtay ypon the land, 
until ouſted as befare ſtated. | 

An affidavit muſt be- made of the ſealing of the 
kae, and the purport ſhortly ſet. forth, and ſtating 
in what anner the &tfendant got the Poffeflion 'gi- 
ren to, and the taking it from the leſſee, (wHho'is made 
Hine), and how the declaration was "delivered" to 
the defendant; thus 8 Rogers to be the 
xerſory clairhirig title to the premiſſes, he may, by let- 
tr of attorney to impbwer lam Smith to execute 
tleſe in his name, of the premiſles in queſtion, to 
ſiibard Red; whieh is done upon the premiſſes, Smith 
ind Richard Rea being only thereon, then Sith after 
wing exe euted the leaſe ro Richard Red leaves Him in 
ſaſſelſion of the premiſſes, who is turned out by #7. . 
im /hite to whom, While on the premiſes, ſome 
i perſon delivers Gelarinion in Heel. 


1 


know all men by theſe preſents, that I hn Rogery 
„ &c. eſquire, have made, ordained, conſtituted, 
Aa appointed, and by ttieſe preſents do make ordain, 
paſtitute, and appoint, William $1ith of, &c: gentle» 
an to be my true and lawful attorney, for me, and 
my name, to enter into and take poſleffion of 2 
uin meſſuage late in the tenure ar occupation of 
ijtuate and being in the pariſh of Sutton 
the county of Berks, but now untenanted, and after 
ad Wil iam Smith hath taken poſſeſſion tliereof, 
me, and in my name, and as my act and deed, to 
u ſeal, and execute a leaſe of the ſaid! premiſes, 
a the appurtenances,” unto Richard Nd af the pa- 
dof, &c, to hold the ſame unto the faid' Richard 
bis executors, adminiſtrators, and aſſigns, from 
day of laſt paſt, before the date 
of, for the term of ſeven years, at the yearly rent 
Flepper· corn (if Jawfully demanded) ſubject to a 
r oviſoe 


* # vu by ; 


. to make vo 1 ge 
. m of fix 1 . 
undd ke. = IS os os 


STE 


TEN en delivered "5 
r bel, 


1 mene made, &c. 0 between 33 fk 
c. eſqnire, of the one E. ahd R pow hy 1 
> the other part, witne 7 — 9555 aig} Jeu 5 
"for and in conſideration of of gt of lawful 
Mops 22 5 of Gr 2 t Britain, to dien in 5 — paid by the 

; chard Red at and before the ſealing and deliue 

reſents, the receipt whergof the (aid 
Zoho Ly oth hereby. acknowledge, hath demiſed 
granted, anf to farm let, and by theſe pre ſents doth 
emaſe, grant, and to farm let, —— =o ſaid Richari 
Red, his. executors and adminiſtrators, all that mel 
ſag „ &c. ſituate and heing in the pariſh of Sutts 
5 county of Berks, late in the poſſeſſion af 
5 rad; now untenanted, to have and to hold the fail 
; meſſuage, and premiſes, hereby demiſed, with 
| appurtenances, from the day of 
befoxe the date hereof, for. and during, and u 


2 25 nt by me 
ne: 


yo 


c 


to che full end and term of even years, from thene * 
next . and fully to be compleat and ende . 
daring te and paying therefare yearly, and every je * 
durin ſaid term, unto the ſaid Jobz Re as 75 

aſſigns, Th rent of one pepper · corn, if Jawiy 1 

je ed, at the feaſt of provided alwa p 

J al den this condition, chat if the ſaid John Reg: 5 

+ ſhall at any time or times hereafter tender, or can "ug 

to be tendered unto the ſaid Richard Red, his xr 

tors or adminiſtrators, the fum of ſix · pe 1 no up: 
1 preſent indenture ſhall be void and of not * 

thing herein contained to the con "Ry | 

- in 12 N notwithſtand ing). In uin where «7 
th 1 bereto A8 njerchan eably ſet thn, | 
han d ſeals the d ay ad year er above writte 1510 


Sealed and delivered as the * and deed 1 
above-· named Fobr Rogers, Vi „ 
Kc. pats 7 e . 2 letter of at 


Sod W p + © In Py * 55 

os 7 "FA. 4 * «+ - 

ms io rd Se nn 
e 9 1 + 


„5 * os 


Ns 


| l e by yirtu the jd leaſe, by: entetingu 
old of i door. of the fald Na. 
c raved, 7000 15 e afid uninkabites) : 
| other entry tobe made therein 118 $ afore 
hr and that immedintely afterwards aid WWil. 
7 the came ang rpmoved the faid 
| from t 9 his foet on 


FR re the 150 :raypen this deponent did, 
0 12575 by aw;; deliver $0 The Laid de- 


liam Ie he, fill. eantinged vpon the 
55 0 of the laid i _ e copy of the de. 


e th ee hereto # 8g- 1 9nitg of 
5 1s 1S; 1220 it be e bo indorſedi to moye 
75150 udgment, againſt the caſual ęjectot, and unfly 
ſome perſon clalming ds appears and enter into the 
comme ry t.may 
A 5 esd RD 0 — ay W 
given to a tenant at il. 1 the end of which 
time an.cje&ment will not lie to turn the tenant out 
of the farm. Har ter er dem, Malter v. Canſſabir, 3M 1 
25:1the fame, Jaw was helc in the caſe of an execu- 
ror O! ue at will. Bid. 
e cuſtom of London if the premiſſes are wy 
the: af rent of 495.þa}f ayear's notice; muſt be 
"Siren 5 te 2 1 if Ander gold s Wau 8 notice 
2 Sid. 20. 
If chere is a tenant in polefion ke Wo 2 class 
is delivered, an affidavit muſt he mado of the ſervice, 
and tlie plaintiff 72 then move for judgatentagain® 
the caſual ejector, for which, purpoſe a counſel-11gns 
his name on the-declaration,-fee 10s. 6d. and it is 
then ee the clerk on ins 575 with the ae 
Inthe King's 8 benen 3 | 
. Richins Reg on the {Hite of 775 FO fy 
lintiff, and | 


n an Milliam White, Tenne 


% ee, in he county 
win, dale 18. faith, e this * 


ponent, 


>. 


ſonent, did on tha og aday of fe a3 4: 46 tp: 


mentioned; withse tide eopy of the:dechration and 
notice thereunder, N tten . hereto anrmered; and at” 
the fame time this: depotient acquain eds the id 
William Mypite with the intent and meaning of the 
{aid declaration, ard notice wWerennder written. mi 


| enn, 3 WE $28.5 £þ4 

| To be worn before ajudge if a towns cauſe,» and 

h :.commiſhoner; if in the country, mgrofied on a2 
4 


rebje bd: ; If the wife was ſerved, © ſerved the wife" 
of Richard Red, the tenant in poſſeſſion of the pre- 
; F747 W343 +1 


F niſſes. &.“ 2 en i vizoromot e 

te premiſſes lie in London or Middleſex, and 
N notice is given to appear the firſt day of term, the 
+ bintiff may on that day move for judgment; and 
f then the tenant has but four days inclafrve' to appear 
n n, next after the motion; hut if the motion is made 
F le in term, the court will not allow him more than 


we or two days; and will ſometimes order the tenant 
b appear, immediately ſo that plaintiff maygire na- 
tice of trial within the term; but if not moved before 
the laſt four days, the tenant has until two days be- 
bre the eſſoign day of the ſubſequent term to appear. 
If the tenements lie in any other county than Lon 
lon or Middleſex, and the declaration be delivered 


ore the eſſoign day of Eaſter or Michaelmas term, 
> WY" ihe tenant has four days aſter the end of the next 
In Iluable term, viz, Mary or Trinity to Va ac 
gin a county where the aſſizes are held but once à 


r, yet the tenant has four days after the end of the 
km next preceding the aſſizes, to appear; and the 
notion will be time enough if made the laſt day of 
| iſſuable term. M Sy ar ten te ee e 
f the term ends on a Wedneſday; the defendant 
ks all Monday to appear in, and judgment cannot 
| ligned till Tueſday afternoon. © % 2335 13 2G 
it cannot be figned until the:afrernoon/ of the fifth* 
IJ, after the end of the term of which" the declargs! 


won is. Say. Rep. 303. 5 att» 4 0 . TITS. Amn vile 


5 de- If the tenant does not-app ar; and) file» his. pleu 
neat hin the time limited, (for which ſearch is to be 


perſonally ferve-Hiliian i late, tenant in pbſſeſſon 


made 


0 ” 
wo 
No 85 


of the premiſſes. in che declaration hefreto-aninexet* < 


%. 


a 


„ 
5 + 
. 


. s » 
v Pe * * 
4 mY > ; . P RY 1 
* * „ . os 1 a - 2 
2 4 1 e 7 — of . : af > — 
1 £2 ? + 2 4 * " y <4 I "2 1 . 8 2 X # + © 3 


made at all the judges chambers, each ef whom keep 


© ag ejeftment book) a rule. for judgment is to be hal 
% Then is entered on à double half. erown ſtamp p 
paper, the memorandum, (if by bill, if by otiginal t 
the declaration only,“) ſo far as the premiſſes, and G 

on a roll, the warrants. of attorney, as on other judg. Wl 
ments, 7 ſaying, in a y__u of treſpaſs and eject- 10 
ment,“ and on producing the rule for judgment, the 60 
clerł of the j ents will fgh it, arid he will expect 10 
that eommon bail be filed, if by bill, (but not by w 
original); figning judgment 45. 24. on which a writ Wl - 
of 8 may be ſued out. „„ wh 

t was formerly held, that a declaration in <et- or: 

ment could not be altered or amended after onct de- +5 

. livered; in the moſt trivial matters, but it has fince , 
been held, that an ejectment is a miete fictitious ac- * 
tion, and the demiſe mere matter of form, nor does con 

it exiſt; and on application, the demiſe was ordered 4.7. 
to be amended, but this was to fave the plaintiff from cou 
being baried by a fine, if he had been obliged te nad 
ing à new ejectment, 4 Burr. 2447. Burr. 1162 kin 
therefore as the demiſe may be altered, there can b Eo 
no doubt but that other parts leſs material may all rem 

be amended; the action being invented under t A8 
controul of the court, for advancement of juſtice Ipart 
op merely to try the right in queſtion. 1 Bm nator 

f the tenant in poſſeſſion applies to be made de th 
fendant, it is allowed upon condition he enter int nuch 


leſſor, the entry of Red, and his ouſter by himſel 


à rule. of court, to confèeſs at the trial of the cau 
three of the four requifites, the leaſe of Rogers tl 


now made defendant inſtead of bite the caſual ejec 
tor which being intirely fictitious, © the plaint 
rould, if put upon the proof thereof, be nonſuited 
ut > ma r admiſſion of, which the trial w 
of the title only; upon this the declaration 
tered, + Henry the name of George Green 1! 
ſtead of Filliem White ; and the cauſe is tried und 
the name Richard Red, the nominal under the demiſe 
Joby Rogers, the real plaintiff, againſt George Gre 


- ww 
% L 5 + > 


the ackual Gefendant; upon which trial the 
the nominal plaftitif is Bound Yo.makg'o 
the fctitious leſſer will not have Hi 
pollenon of the land for the fu 3 EO 
the title is made out, judgment 22 1 a wat of. 
ſeffiov go for the nominal plaintift. Fn 
And the'tenanti% by the fame ftatutb, 7 12. to's | 
notice to — 1 1 _ dec ke 
tion: 1 in cement; n of forfeit ree 
oved, or rac oi of the pray IV Fe 
wle, pierre page 186. 
| Ik upon the trial of the eau the new defendant, 
m—_ tenant A landlotd, or ally fail Þ appear 
or refuſe to confeſs le and ou * 
bf, Ree, uſt ider be e Went nontulteck 1 17 
of thoſe articles; but judgment will in the 0 
entered againſt the cafual ector, Elte, for f I 
iv on which Erten, or his landlord was made 
trfendant; is broken; the ſame Monk therefore as 
would have been had, if no conditional rule had been 
a 15 now purſued ; J is an — ihs 
tiff, and the ſheri virtue of a writ ol- 
Ban, turns out Green 1 4 delivers Pen of the 
pzmiſſes to Red. 


As it 1. happen th 11 a perſon __ el 
on 


part only of ifſes menti in the dec 
nion, iti is ordeted” har on every action of treſpaſs 
nd cjement where the defendant, by the rule of 
— ny confeſs leaſe, 8 and ouſter, for » 
Much © e premiſſes i the tio mentioned, 
Kare in the 74 zollen of the EY 25 lane, one his 
* he attorne 2 ſuch defendant ſhal! 
kimediately del{ver to the plaintiff's attorney a certain 
pte 10 70 riting of e en ſo being in ꝑoſſeſion 
[+ aid | defend dant, or *. under-tenants., „R. 
Car. To; ni 
he uſual way ho i, to mention the, pee 
ilſes in mh ys for which the party. me Oe 
ud as, W ee 
To. \ "which wi ift then. ny 
unleſs George Green, tenant in 
F premiſſes in queſtion, _ A 


5 8 


2 
* = 


- cite right de groe i. 


"hy pb 
queſtion, "nay, 35 FAY. court, Ty made a 
dfcndant with the nan! in oſſeffion; 


never W Hy og 


ah to ſend ithout 


| 

f = - Nee, the land may move, that hem; 

© 2825 deferidant 1 *th 7A ant, if 175 
d and if th#"tenant does 8 then that he 

. y himfelf, and entef into the commo! 

at 


and defend his title. 1 8 his hand, 107. 15 
The rule edtaen ep! FER bf the rules, paying Bs, | 
and a to * 8 gif Fad | "the landlord Jefends 
"4 the'tenant, (which he m 3y if he pleaſes), the 
mmof eoifſent rule is added thereto, .in whichars 
th name and rances of S- | 
por Dre; is he lb A 
Where aher is mig Teferidant,” the p 25 
if myſt 55898 the gefendant's tenant in poſſeſſios 
efthe premiiſſes. Wilf. 220. 1 8 
Whetvthe time for appearance i is out, earch is: io 
be wade at the judges Rr pg for for the we 
and the ſaintiff's attorney g le 
Wi it do the clerk of the 2s es, 9 ot 555 
copy py. thereof on Aude for which is 4, A 
25 the iffue - fave 4, 2 eopy of chat "ts, 
mnexed on 8 8 
Il the dec deren de y bill, the iſſue 45 mas 455 
with a memorandum of the term” mne F 50 
king, the real tfencany s name, inſte 
be caſual eſector. The memorandum: « 
fill e the fame as in other caſes, but ſay 
$ and cje&ment.” # 
1898 the iſſue is ds up * 8 
m with ie plea, but no memorandum. 1 
The ſame” is allowed in ejectment for notice 


Luial, as in other caſes, both in town and coup- 


ire leflbr of the plaintiff is an nn after e 

ea is filed, the defendant may have a ſu 
Þ ſhew cauſe, why further proceedings ſhould nof 
 ftaig, until 3 2 is * _ 
the 


inſerted, 66 


plea of tre 
I it is 


| And the faid lun, 0 D. . — rug 
yo th — 22 gh 2 bw 
nqthing in bar of 

455 wwe lad Richard, but makes defaul by WEAR 

Richafd remains mayo wp reve a Auihfk t 

2 at Pri, for which the ſajd Rithurd 4. 
zahlt the hid e, his ſaid terry yet 

2 0 — in the teflements aforeſaid,” 6 85 | 

ppurtenahpes; amd upon this the fdid Richard, 

dere in court, 'remits te che ſsid Mien r e 


ages :@oſts, and eg as he TO 10 
hath fuſtaned hy oocafid the t — 
ment werd, therefore. the aid Sk is free 


win [thoſe dam: 3 and charges, zud upon : 


this this ſuid Ri ys the writ 'of bond! the 
ki — dhe nene of the county afore- 
nic, to cauſe him to have the poſſeſſion o fie Aid 
—4 ”m_ to come, of and in the tenements aforeſaid, 


with e nag 1. bs Nee 0 ** 
u og, &c 


eee ehe nn, A 
25 . 11. $46; 75 . 1 411 GC 8 1651 3 


+ - 


Poe ne Third, &: To che ſheriff e 
* : gs Richgrd Red, lately in 
us at , by — writ, (if 
RN writ) =nd by the 2 
Gurt, recovered againſt 1 
1 Verne. of and in one tgeſſus 
enanecs, f 


1435 wy 


Aker oforbick demiſe, ee Richard — 
upon tene ments with the a — 
and was 3 3 3 the ſaid liam = 


Me Ah i day: afra. in the 


twen year Ad 22 force and arms, en- 
zend into the ſaid tanements with thiciappurtebauces, Bil © 

thon and there gjected, drove ont and removed BY - 
1 7 e e aid farm, bis ſaid 
there vt being expired, and him the 
TONES from is poſſeſſion there- 


2 th withhold, whereof the laid el * 
appears. teu pf eM; Therefore K 
5297 —— 17 that, without delzy. you: cauſe 5 
eta, 2 to have his poſſeſſion: gf: his term | 
25 Ad yet to come, of and In the tenentents afore-Wl | 
: 2 a 0 eee Abd in what manner © 
© executed, this our writ make appear 
6 1 — 0 $0972 — — - 
ö 774 bar * 81 Dl. UF ve you: 4 | 
e Wen, I; 270 Marisfield; at Wek 9 ; 
inſter the A * Jy din che wants : 
ver ou wie. = 2 ws ale 07 1. 5 3 
! 5 70 22H SHUN 2 3 NED! 1 10 derm nod poſ 
e 42 11 Bris n es 31 1 
_ Wis fl IP lebe, and fieri facias er effec 27 * 
00 „&c. to the writ of poſſeſſon ati 
as far — . lay, e we lle com 1 
mang yon, that of — gpods and chattels af che (ai 
lefendant, in your bailiprick, you canſe to be mei !/:” 
* | levied twenty-pounds which the faid;R:iharg late 1 
. by in ont ſaid court 1 us at Weſtminſter; bl 
0 writ, 105 «by bill without our writ”), and by ii 
gelen ＋＋ ame cgurt, recovered againſt i 
Si ally rao s damages which. he bed ſuſtai Y 
as well of, treſpaſs and dean 1a. 
.aforeſaid, as 7 5 colts and charges by him abo l thu 
his uit. in in that eh 5 N adjudged u to 1 
aid Riabard, according to the for 75 4 4 
lere v 


2 YN cafe made 0 1 1 HO the wes 440 
ant is 00 gars to us of record, 
abe you "the Taid Es ore us at W eſtwinſt c 


. 


N 


382 


in 17 0 0 TY 


ee on a, 25. yes fam, Genin 63:6 


W 4 7 - 6. 0 * 
57 1 Rf: 7 7 T 4 25 3 * 2 IL _ + 5 
*®xr+4 A 


f »%. 
v5 1 1 i Sv 4.5 74 + % 
41 Are $9 ane N art n 


WO IS 


aa X, 71 W Facigs | for; 2 75 
Red agai Wi liam Bite, el 8 N Jo 
Res iequraable da . 
| ener ads wr pr 


The writ of WEN has relation to its refle, 


though it be not actually ſued out till after the death 
of the leſſor of the plaintiff; yet if teſted before his 


tath it is regular. The legal relation to the day of 


the tze is proper to be ſupported in maintenance 


of a writ of poſſeſſion on a judgment in ejectment. 
hid. 2 Barr. 1971. 


The ſheriff grants à warrant on this writ, paying 


%. 4d, and he, will put the leſſor of the plaintiff in 
poſſeſſion,” 


If the defendant, after entering into the. common 
rule, withes to withdraw his plea, and confels the 
ation, in that caſe, a retraxit, or a reli 4 vel a- 
tone mult be entered on the roll. Re 

If the tenants, to fave. the expence of ſherif | 
Kan he and officers fee, attorn to the leſſor of | 
ab ae attornment on n 


plain riff, : of 
. © George Gn, defendant Me 
N de eee that we, we ee 
dere under: writteri. being the ſeveral tenants in poſ- 
on sn in a 
tua 


hy 


TL 


ipod bring ag , &6. do hereby fe: 
attorn, and beco 6 John Re By 
, of, &c: eſquire, (the leflor of plain Antik in the 

cauſe); for _ parts of the ſaid premiſſes a8 * 
our reſpect Aeon; ; and we each ind evory of ent 
us, — h — ay ſeverally paid to the ſaid Joh Ro. es 
gers, the ſum of one ſhilling upon ſuch atfornment L. 
on account; and in part of the rent due, and to be- WW! 
come due from vs ſeverally and reſpectively, for and 

in reſpe& of the ſaid e and we do feverilly 
and reſpectively become tenants thereof to the ſaid 
ob: Rogers, from the twenty fifth day of December 
— As witneſs our hands this day of 


1784. ena 
mi of alli, in x00 FER . 
mae bench. 
8 22 Red on the Jetiſe of 715. ren 16h 
plaintiff, ati 
. William Mbit, b. 


George the Third. c. To the deri of Berk 
ſhi pr g bee, : Whereas Richard Red, lately in o 
fore us at Weſtminſter, by gur writ (or by 
19 — . our writ) and by the judgment of th 
A court, recovered 1 Georg e Green, late 0 
c. his term yet to come of and in one meſſuage 
c. with the appurtenances, in the pariſh of Suttor 
in your coutity, which John Rogers, on the 

| 420 of+ - in the event third year «< of ot 
reign, at the pariſh of Sutton aforeſaid; demiſed 
the ſaid Richar?, to have and to hold the tenemen 
' aforeſaid; with the appurtenances, to the ſaid Richs 
N 8, from the day of 
| Then lt yd to the full end and term of ſeven Jea 
n next r Fol owing, and fully to complete 1 

ended, by virtue of which demiſe, the ſaid Rich: 
-entored into the ſaid:tenements, wich the appurt 
ö —— ny oſſeſſed thereof ;and-the ſaid Kic 
* 2ollſed Beo 1 George al 


we; *' 


— Sr 


wards, that 18 to fay, an the, laid, bs Gt 25 
n the twenty - third year aforeſaĩid, with force and 
ums, that is to ſay, with ſwords, ſtaves and knives, 
x the pariſh, of Sutton, aforeſaid, in your county, 
entered into the ſaid tenements with the appurtenau- 
as, which the ſaid, Fob, Rogers demiſed to the ſaid 


Richard iii manner aforeſaid, for the term aforeſaid, 
which is not yet expired, and ejected the {aid Richard 
wt of, his ſaid farm. And whereas. the ſaid 
Richard lately recovered againſt the ſaid. Gearge, in 
wr ſaid cqurt before us at Weſtminſter, by the con- 
ſderation of the ſame court, his term yet ta come 
and in one other meſſuage, .&c, with the appur- 
tnances-in the ſaid pariſh of Sutton, in your county, 


mich Samuel Smith, on tg da of in 
he faid twenty - third year of our reigu, at the pariſh of 


button aforeſaid, demiſed to the ſaid Richard, to have 
nd to hold the ſaid laſt mentioned tenements, with 
he appurtenances, to the ſaid eichajd and his aſſigns, 
bm the day of f theꝑlaſt paſt, to the full en 
nd term of ſeven years, Hen next following, and 
uly to be complete and ended, by, virtue: of which , 
kt demiſe, the ſaid Ricbard entened inta the ſaid 
kit mentioned tenements with the appurtenances, 
i was poſſeſſed thereof, and the: ſad. Kicbard being 
paſſeſſed: Meregf, tha ſaid! George, after wards. td 
, on the ſaid day of b. zan, the tyecnty-thirg 
xr aforeſaid, with force and arms, th WI 
faid pariſh, of Sutto 


2 


pred, and ejected the ſaid Richard; qut of 
m; therefore we command you, that, without. 
, you cauſe the ſaid: Richard to have his poſſeſ: 
of his ſaid ſeveral terms yet to comes, f and in 
* ſeveral, tenements aforelai l, with the,appuries. 
Mes, and that you gertify to us at Weſtminſter, 
. No wank — in ps executed. thy. 
E writ. And haye you there this writ. Watnels, 
am earl Manofild, e. FO: and [i 


of 


lad, Jag: the, term; deen ar ou of i ac 


day of. = 


514 Ot Proceedings in Ejemment. 


Of recovering paſſion by the landlerd, having a fi 1 
of re-entry according to the Hatute of the 22 Ges 2. 4.26 


This ſtatute, after reciting the frequent inconve- 
niences to landlords or leſſors in cafes of re-entry for 
non-payment of rent at common law, by reaſon of 
the nicety of the proceedings, enacts, That in all 
caſes between landlords and tenants, as often as it 
thall happen that one half year's rent ſhall be in ar. 
rear, and the landlord or leſſor, to whom the ſame 
is due, hath a right by law to re-enter, for the non- 
payment thereof, ſuch landlord oz leſſor ſhall and 
may, without any formal demand, or re-entry 
ferve à declaration in ejectment for the recovery o 
the demiſed premiſles; or in caſe the ſame can. 
not be legally ſerved; or no tenant be in actual 
poſieſſion of the premiſſes, then to affix the ſamp 
upon the door of any demiſed meſſuage; or i 


® a TJ  . CC cc} 7. 


org fuch ejectment ſhall _ be for the _ _ : 
of any meffuage, then upon ſome notorious o 
the #7 9 | 8 ſuch declaration in eject in 
ment, and fuch * — ſhall be deemed legal ſervice m 
thereof, which ſhall ſtand in the name and place of ll v 
demand and re-entry ; and in caſe of judgment again' ſt: 
the caſual ejeftor, or nonſuit for nox conſeſſing leaſe of 
entry and ouſter, it ſhall be made appear to the coun if! 
upon the trial, in caſe} the defendant appears, tha :;, 
pe a year rent was due befare the fajd declaration | 

' was ſerved, and that no fufficient diſtreſs was to b N 
found on the demiſed premiſſes, countervailing th rn 
arrear then due, and that tlie leſſor or leſſors in cjedte en 
ment had power to re-enter, then and in every ſuch qu 
Eaſe the leſſor or leſſors ſhall” recover judgment, an core 
haye execution in the ſame manner, as if the rent 18's 
arrear' hatl been legally demanded or | a re:ent 7 
—— — 1 e leſſee "SO 2 her q de 
their affignee or aſſignees, or other perſon or peii ing 
ons claiming or coming under the ſaid leaſes, 7 
permit and ſuffer judgment to be had and recover: c 
on keen ejeAment, ing execution to be n . 


/ 
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thereon, without paying the rent and arrears, and 
full coſts, and without filing any bill for relief in 


ecuted, they ſhall be barred from all relief in law or 


the defendant, or the plaintiff ſhall be nonſuited, 


defendants ſhall. have his, her, or their full coſts. 
Provided this a& ſhall not extend to bar the right of 
any mortgagee or mortgagees, who ſhall not be in 


ndar months, after judgment and execution, pay 
the rents in arrear, and all coſts and damages ſuſtained 
by the party entituled to the reverſion and remainder 
3 aforeſaid, 
ment of the firſt leſſee or leſſees, .. 2. 1 

A leſſee filing a bill in equity, ſhall not have an 
injunction, unleſs within forty days after anſwer, he 


in his anſwer ſwear to be duc above all allowances 
and toſts, and if the bill be filed within the time, and 
after execution executed, the leſſor of the plaintiff 
ſhall only be arcountable for what he ſhall really make 
of the premiſſes, from the time of his re-entry, and 
if that ſhall appear to be leſs than the rent reſerved, 


pay the deficiency, .. 3. 


pay or tender to the leſſor, & c. or pay into court, all 
ent, and arrears, and coſts, all further proceedings 
ſhall ceaſe, and if the leſſee, & c. ſhall be relieved in 
quity, ſuch leſſee, &c. ſhall hold the premiſſes ac- 
tording to the former leaſe, without any. new leaſe 
6 be made thereof, . 4. he (5 Ide 

The true conſtruction upon this act is, to relieve 
the landlord from the inconvenience of his continu- 
vg always liable to an uncertainty of poſſeſſion, 


$ compenſation. at any time, in order to found an 


dings in Ejettment. vis 


1 equity, within fix calendar months after execution ex- 


equity, other than writ of error; and the leſſor 
hall hold the premiſſes diſcharged from the leaſe: 
and if upon ſuch ejectment, a verdict ſhall \paſs for 


except for F & c. the defendant or 
aprons: b as ſuch mortgagee, &c. within ix ca- 
and perform all the covenants and agrees 


brings into court ſo much money as the leſſor ſhall : 


the leſſee ſhall before he is reſtoted to the poſſeſſion. 
But if the tenant ſhall at any time before the trial 


n remaining in the power of the tenant to offer bm 
Tplication for a and to limit and . 
$ F | 


8 1 


diſcharged from the leaſe. Doe or Demiſe, Hitchings 


tent and coſts to be taxed; indeed the court had per- 


errear and coſts, aritecedent to the gt. Salk, 597. 


| and A. B. of, &c. gentleman, ſeverally make oath 


the orher part, and that no ſuffleient diſtreſs wi 


St Mroctedings in iet 


fine the tenant to ſix calendar months after 7 


granted fot his doing this; or elfe that the landlord 
; Fall from thenceforth hold the demiſed premiſſes | 


v. Leibis, Burr. 4. pt. 614. 


1 * F 


If the tenant is ſerved with a declaration in ejed. 


ment upon this act of parliament, he may apply by 7 


P75; 0 


ſummons to ſtay proceedings upon' payment of the 


mitted the tenant to bring into the court the rent in 


Aue gf aug d. dH , Wi 

E Richard Ned, on the demiſe of 
| -  Fobn Rogers, plaintiff; and 

OT ee William White; defendant. 

*  PFubiiRogets, the leſſor of the plaintiff in this cauſe, 


and fay, and firſt this depottent A. B. for bimſel 5 
faith, that on tje day of laſt paſt, WW | 
and for ſeveral days before, the'meſſuage in the an- b 
nexed declaration of ejectment mentioned, and late u. 
in the poſſeſſion of Geor Gre en, was ſhut up, and ent 
there being no teriant 10 the poſſeſſion thereof, h ct 
this deponent did, on the day of laſt, ”y 
affix a copy of the ſaid declaration in ejectment here * 
to annexed, and the notice thereunder written, vpo# el 
the ſtreet door or outward door of the faid meſſuage four 
late in the tenure of the ſaid 'Gebrge Green. Anq one 
this deponent John Rogers,” for himſelf faith, thay: 
before ſuch declaration in ejectment was affixed a 115 
aforeſaid, there was, and fiow is, due to him: 1 th 
landlord of the ſaid premiſſes, from the ſaid Georg Fm 
Green, the tenant thereof, the ſam" of twenty-fi niſſe 
pounds for half a year's rent, upon and by virtue N burt 
à certain indenture of leaſe, made between © this de a 


ponent᷑ bf the one part,” anid the ſaid George Green © 


then to be found upon the premiſſes, countervaib 
"the* arrears of rent then dude te this deponent ; 2 
this deponent further ſaith, that He had at the tir 
A the affixing of the ſaid" declaration in-cjecun tg” 
2 8 upo 1 


| 


of 


edings in Ejettment. 
FN . 1 2 


4 5 


| bed r of the ſaid meſſua e, and 'now hat 
upon tl dor. „ 


power to entet on the fame, for the non payment 
the nel Jo in e as atoreſaid, Jord. Ke. 3 


judgment agal 
5 for the Rena 25 confe "He leaſe, Oo. an 
ouſter ; but, if, 12 ee ect ni 11 comes to trial, all the 
matters in th at ffi davit mut 

Doe ex n.  Hitchings v. Lewis. Buri. 4 Pl. 614. 


This: ee 17 neceltidy | upori moving for 


title, has. the, fame time to, appear in as tenants in 


poſſe ion 5 

The tenant moved to day procsedin ings vi payment. 
of the 8 „arrears, and coſt, on a rule. a en cauſe 
it was in „that the caſe was, not wi 
for tho Sen WAL, brought, on a 5 9 5 of; d 


for not rep. e the 1 leaſe WAS: PrP e in | 
e xu 


out, bete Was 1 50 abfol te, = erty, 
for 5 gl proceed on any % det n 8 Pere, 
Demiſe, 15 7 1 "Sturdy, H. 15 | 
gw this ſtatute, in ejectment 5 y copay 
Eng for non-payment af rent, proof of 
and ouſter i not necellary, 1 nor of th le 1 7 Bag 
. Ne i Salt. Se Id. Raym 5b. 
But the, ine Wt, no I All caſes driven. to, big: 
remedy b JA -cjetment, for if any; tenant hole e at A 
neck rent, or where the rent relery ed: ſhall es 
fourths of, the yearly value, who thal be, in anear ſo 
one ae $: rent, ſhall defer: the p premi "he, 112 A 
„o as no ſufficient diſtreſs can be 30, Fo. 
1 of the peace, havi ng no intereſt i in the pre 20 15 
* requeſt of the landlord, may go ang, 58 
kme, and affix on the moſt notorious part of oe Gn 
miſſes, 1 7 80 in. writing what day, at the diſtance, ; 
purteen days, At leaſt} Kay! will returnto take a fecai 
ew thereof ; and if on ſuch 00 view, the 528 
þ hon 6 fon on his be alf, {hall not pay 7 4 


41 | 


n bs mY 


* 


i may 
aſe ther re I 
. * 185 £9 289, F 


* 9 8 ei Fan, or aft er a non 


be proyed on the trial. 


in the act, 5 


1 


is Or Vratredings in Ejertment. 


ejectment, and the premiſſes are untenanted, the 


Of ejell ment by a morigagee, having 4 right of entry, 4 


mortgagee muſt ſeal a leaſe to the plaintiff in ejec- | 
ment, who muſt be eee by the nominal defer- ; 
dant, to whom the declaration muſt be then deli- f 
vered, to which there is no neceſſity to add the uſual 1 
2 atid it muſt be delivered by ſome other per- F 
-  Inftead of a notice, à rule to plead muſt be given; Wi 
the parties muſt be all real perſons, and when the f 
rule is out, judgment may be ſigned, without à mo- 4 
tion for that purpoſe as in other caſes. | 
If the mortgagee means only to get into receipt of 
the rents, &c. he need not give the tenant notice to « 
quit before bringing the ejectment, although the ju 
mortgage be ſubſequent to the leaſe. But in fuch Wl” 
caſe he ſhall not be ſuffered to turn the tenant out of 1 
1 8 ex Demiſe, Whatley v. Hawkins; Bull * þ 
IVI. Fr. . 5 
| When nay action ſhall be brought on any bond * 
for payment of money ſecured by mortgage or per- 
formance of the covenants therein, of when any 2 
jectment ſhall be brought in any of the courts a WW > 
eſtminſter, great ſeſſions, or ſuperlor courts of vil 
the counties palatine, by ary mortgagee, &c. o 
for the recovery of the poſſeſſion of * mortgaged WY” .P 
lands, &c. and no ſuit ſhall be chen depending inf 4% 
equity touching the forecloſing or redeeming of the conf 
premiſſes, if the perſon having « right to redeem, andy e 
who ſhall appear and become defendarit ſhall at any 11 
time pending ſuch action, pay unto ſuch mortgage af 
- &c. or on refuſal bring into the court where ſuch ac 5 
tion ſhall be depending, all the priticipal and inter 0 T 
due, and all ſuch coſts as have been expended in an) thick 
fait at law, or in equity, upon ſuch mortgage (to d wy 
aſcertained and computed by the, proper officer of th ne 
court) the monies is >aid or brovght into court ihal 70 
be deemed to be in fall ſatis faction of ſuch mo 


and the court ſhall diſcharge the mortgagor of 
from the the ſame accordingly; and by rule of ft 


Of Proceedings in Eiectment. 


ſane court compel the mortgagee to aſſign, ſurrender, 
or reconvey the mortgaged premiſſes, and ſuch inte- 
reſt therein, as. the mo ee hath; and to deliver 
up all deeds, &c. in his cuſtody relating to the title 


thereof to the mortgagor, who ſhall have brought 


ſuch monies into court, his executors, &c, or ſuch. 
ather perſon as he ſhall appoint. 

On bills of forecloſure brought in equity for pay- 
ment of money, or in default, recovery ol the pre- 
miſſes, ſuch court, upon application of the defen- 
dant, having a right to redeem; and upon admiſſion 
of the plaintiff's right, may before hearing make or- 
der therein, 7 Geo, 2. c. 20. | = 

But it is provided that the above act ſhall not ex+ 
tend to caſes where the right of redemtion is con- 


judice any ſubſequent mortgage. 

Rule niſi to make a judge 
in ejectment on bringing in principal, intereſt and 
coſts, a rule of court, But it appearing, that notice 
had been given by the mortgagee to the mortgagor, 


nere liens upon the eſtate, the rule n was diſcharg- 
ed. Barnes 177, | 


vill not ſtay proceedings, and compel a redemtion 
on payment 4 one only. Roe ex Dem. Kaye v. Soley, 
Hence, Mich. 14 Ges, 3. C. B. 2 Blackſt. Rep. 726. 


confeſs leaſe, entry, and ouſter, according to the rule, 


he be within the rule, and on his non- appearance 

ir refuſal to comply with the rule, to call the plaintiff 
ad nonſuit him; then, at the plaintiff's inſtance, 
the cauſe of the nonſuit is indorſed on the poſfea, 


uſual ejector, when the peſſea Is returned into court. 
And the maſter will tax coſts upon the rule, for con- 
fling leaſe, entry, and ouſter, and if they be de- 
Panded of the defendant, and not paid, the court up- 
ba affidavit will grant an attachment. Salt. 259. If 


troverted, or the money due not adjuſted; or to pre» 


s order to ſtay proceeding | 


that he inſiſted upon the payment of two bonds which 


When there are two or more mortgages the court 


If the defendant doth not appear at the trial, and 
be practice is to call the defendant and his attorney. 


nhich intitles the plaintiff to judgment againſt the 


319 


G 


conſent rule, a copy of which is to be ſerved on the 


actions, and ſue out a capras ad fatisfatiendum againſt 


SE r 2 2 05 
in Eietment. 


Ic mere ate ſeverat "defendants for the fame pre, 
miles, and fome appear and confeſs, but others do 
not, the practice is to proceed-gainit thoſe who do ſe 
appear, and to enter a verdict for the reſt; but then 


the cauſe of that verdict is indorſed on the po/tea, 180 


which, as to them, intitles the plaintiff to judgment l 


If the plaintiff is nonfuited, for want'of'eonifeſſing 
leaſe, entry, and ouſter, judgment is ſigned againſt 
the caſual ejector, as if no appearance was entered, 
upon a double half crown ſtamp paper, the rule for 
appearance is drawn up at the clerk of the rules, pay- 
ing 5s. on the return IE the di/iringas, the record 
and conſent- rule with 5 paper, are taken 
to the maſter, and who Will tax the coſts on the 


”. 


againſt the caſual ejector. Lord Raym. 72 4 


defendant, and the cofts demanded, which if not 


paid to the leſſor of the plaintiff, he may, on affidavit T 
thereof, move for an attachment; but the writ of Wiſ;.9- 
poſſeſſion” cannot be taken out by the leſſor of the em 
plajntiff, upon the judgment againft the caſyal ejec- aan. 
tor, until chk return-day of the di/trmngas.' T.2 

If a verdi is given for the defendafit, or the plain - 41 


tiff is nonſuited for any other cauſe, then not con- 
feſſing leaſe, entry, and ouſter, the defendant muſt 
proceed to tax his coſts on the pen, as in other 


we plaintiff; and'if upon ſhewmg the writ under 
eal, to the leſſor of the plaintiff; and ſerving him 
with a copy of the rule by conſent, to confels leaſe, 
entry, 'oufter, and the leſſor of the plaintiff does not 
pay tliem, the court will graut an attachment againſt 
nim. I . 12 = kh, ? * 9213 919 1 W; %ͤ . 127 | 
If the plaintiff is nonfivited,” he may pay the coſt 
to Which of the deferidants be pleaſes. Str. 516. 
The plaintiff in ejeckmefit is à mere nominal per 
ſon, and truſtee for the leſſor, and cannot therefo 
releaſe the g jon without oeing guilty of a contempt 
or- if he releaſes an action for the meſus profit 
brought im lüb name he may be committed for 
YA ns, Fo ou 47 
gontempt. 5 it T5 üg 1h # 55 - 24.4 


SS 
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$0 the uſual ejeor hath no-intereſt in the premiſ- 
ſe, and cannot "confeſs judgment. Stra. 53 0 


The eaſual cjector cannot bring error. Barnes 


1 
onſolt on on che defenddant not appearing at the - 


trial to confeſs leaſe, &c. the leſſor of the plaintiff. 
inſtead of taking his remedy, for coſts taxed on the 
common rule, entered judgment / agairiſt; the caſual 
qector ; ſued out a feri facras, againit the defendant's: 
goods, and levied his coſts thereon, acting himſelf 
. bailiff. An action being brought in B. R. 
de defendant. moved in C. B. to ſet aide. the Feri 
ſrias; and the eourt ordered reſtitution, and the 
&fendant's. coſts to be paid by the leſſor, and, by 
conſent, the action in B. R. to 
ut coſts, and no other action brought. Barnet 182. 
Though the defendant confeſs leaſe, entry, and 
whter, ke may deny that he is in poſſeſſion of the 
pemilles the plaintiff goes, for; 3 and if the-plaintif 
cannot prove it, he will be non'uited. Smith, v. Mann, 
77. 21 55 Seats. 
A oY trial may, u 
n cjec cnn as W 


0224. 
A rr HE a defek in "foray out, the Gali: - | 


n hol 8 be granted 
as in other caſes, | 


oft WW Burr. 11 the leading were intitled Hilary, | 
ger K. Geo. 3. "he leaſe ſaid to be made thirty-third 
0s id king, to hold from the quarter day then laſt 
aſe d. Vat confirmed as heing mere miſtake of. 


te clerk... E a 
| Execution 0 bee out 1 g to let in 
and juſtice is really recovered, and cannot be 
ten out for more; for the Ju 

* 2 9 * 1 it ouſt be 8 
all, Burr . 


if the. teri exp e 
1 
che plainti jud 


x the face of 
termined yet he 
gra for the treſpaſs fill remfines. er. 2B, 
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eee his 


the foix, the plaintiff 
fo * court can- 

nt for the land, when: it 
Fi that his title is 


* 


diſcontinued with- 


4 Burr wb 


ent is not. to be | 


have judgment for we + 94-4 | 
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2. 
If the defendant be a vitted of part, and * nt 
be entered quod def. - r quietus quod, ind gen, 
for the jadgment is not final, as in writs of right, 
and doth not protect the defendant from any further 
ſuit, but only quits againſt the title ſet up by the 
a in that action; but ſinee it appears that the 
demand was groundleſs, as to part, the judgment 2 
rt muſt be quod def. eat inde fine lie, the 
as to that Having no further e detain 
lim as court. Cro.-Eliz. 763. 
If one of the defendants die ace verdict, che plain - 
| if ſhall have judgment againft the ſurvivors, on his 
ſuggeſting the death on the roll; but the judgment 
* to the deceaſed muſt be quod qutr. m1” cepiar. Moor 
Cro, Car. 514. 12 Jon. 40. | 
ſerdict in ej t againſt baron and 88 and 
1 the baron dies before judgment, the plaintiff ma 
on the ſuggeſtion, hare 3 judgment againſt'the mike 
not only becauſe it is 2 treſpaſs committed by the 
wife; and that therefore he is punifhable for he 
own act, which is injurious to another; but becauſ 
when the wife is found puilty of the ejectment, ſh 
muſt have obtained the unlawful poſſeſſion, eith 
jñointly with the huſband, and it then ſurvives, « 
' elſe the: hach the whole offeffiort i in her own right 
and! in either caſe the plaintiff may ppniſh her, an 
recbver the poſſeffion, which 1 in her, ont 
death of her k huſband.” Noll. or! (3 Cs. Fac. 38 
+ Formerly, if the demiſe was laid Br 4 longer te 1 
than the P intiff 8 in the premiſſes, the plant t 
-eould} not recover. Per Halt, Fin“ 27 C. B 
lord Mansfiefd aich that there is nothing in the 0 
Jection; for if the leſſor have title, tough but fe 
Weck, Re ought to recover: for the truc queſtion 
h 9 9 77 is, Who has the e poſſeſlory right? Suppe 
perſon WhO has "an "intereſt for three years on 
mould make a leaſe fo ay it would" be 2 good 
- the Ues, Bil,” Ns, Ef r. 
- 4: 9: Judpmtnt to ren fl em den chere 
-two' e -of different, Hinds,” 0 ei 


und objected, that judgment bet 
recover his term way eg Fr Cur, Kl 
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Of Proceed ugs in Epctment. 


ment is to recover his term de & i in rengnint's "nk | 


dif, which reddendo Augula fingulis, is well enou 

for 1 * is but one term in each. of the dae pramiß 

tra We | 
. in 2 of . ya l in 

the declaration being one meſſuage or tenement, 


which 1s too uncertain, tenement being all a man 
ö holds, and}after judgment the ſheriff cannot tell of 


what to deliver poſſeſſion. Rule to ſtay judgment 
until cauſe ne wn, and afterwards Judgment arreſted, 
Barnes 174+ 


ces, in the pariſh of A. or B. or one of them: and 
though after a verdict for the plajatiff, judgment was 
arreſted. Barnes 184. 


the demiſe was laid on à day not then arrived, us 
no ohjection. Burr. 4 pf. 1169 ẽ ᷣ 


grounds to arreſt the verdict. 1 Mod. 252. 

Motion in arreſt of judgment on a fault in the 
original, but the maſter centfying thatthere- was no 
original, the plaintiff bad judgment, although the 
declaration recited an original. 1 Mod. 3. 

There is no diſtinction „ a judgment in 
cectment on verdict and one by default, in che for- 


4 pt. 6 
a capias ad ſatis aciendum, or fieri facias, for the coſts, 


vrit of poſſetſion, and fiers facias together in one writ, 
{For final Judgment after verdict. vide Page 290: = 


 eofts taxed, and ao for the poſſe er 


At which day before our lord the kin g at Weſt- 
minſter, came the aforeſaid, b 7 ak attornies 
aborefaid, | and the ſheriff did not ſend the ſaid writ, 
nor did he do any thing thereupon ; and hereupon 


rel inquiſh 


Ejectment for one meſſua uage with the appurtenan- 5 


Motion in arreſt of Niet after yerdit that | 


The death of the plaintiff in SAFETY is ho 


ind a writ of habere facias #2: /ſeſſonem afterwards,” 08 
act 


| vue, after. the defendant has withdrawn bis plea wa 


523 


mer the Nee is found, in the atter confeſſed. A 5 
If Ons be a verdict for the plaintiff, he may have 


he ſaid George Green a * ſaid anne, comes _ | 


324 Ot Proceedings in Sietement. 
|,  pelinquiſhes his averment, by him in pleading abor 

: __ pretended, and ſays, that he cannot deny Fe * 

zction of the ſaid Richard, nor but that he is guifty i * 


of the treſpaſs and ejectment aforeſaid, in man- 

ner and form as the ſaid Richard hath above thereof 

complained againſt him; and the ſaid Richard Red 
further ſaith, and acknowledges, that he hath ſuſtain- n 
ed damages by teaſon of the treſpaſs and ejectment, e 
- - aforeſaid beſides his coſts and charges by him laid out g 
about his ſuit in this behalf to as, and no more; and tl 
becauſe the ſaid Gearge Green doth not deny the ſame, 15 
but admits the allegation to be true, the faid Richard . 
prays judgment, and his damages ſo acknowledged in co 
_ term aforeſaid, together with his coſts and charges co 
' aforeſaid, may be adjudged to him. &c,, Therefore WW hi 
it is conſidered that the ſaid Richard, recover againſt me 
the ſaid George his term aforeſaid, yet to come of and i th: 
in the tenements aforeſaid, with the 4 the 
and the ſaid 15. damages in form aforeſaid, acknow-Will the 
ledged, and alſo 71. 10s. for his coſts and charges by the 
him laid out and expended about his ſuit in this be hin 
half, adjudged to the ſaid Richard by his conſent, by 2 3 
the court of our lord the king now here, which faid A 
damages, coſts, and charges, amount in the whole plai, 
0 7. 115. And the faid Richard prayeth the writ of proc 
. pur ſaid lord the king, to cauſe him to have his pot If 
;ſeſſion of the term afareſaid, yet to come of and in Nair 
the tenements aforeſaid, with the appurtenances, ani profi 
„it is, granted ta him, returnable, cc. T 
If Judgment is obtained in er ee d ation actio 
for the meſne profits may be brought either in thi Tt 
name of. the nominal plaintiff, or in the name oGÞ:rm 
the leflox. of tlie plaintiff, and in either ſhape i br w. 
is equally his action againſt the tenant in poſſefiongWtay , 
| 2 recoyer the value of the profits, unjuſtly receive berif 
by the temant, in conſequence. of the ouſter com Ka. 
plained of in the ejectment; for after a recovery i Th 


Fiectment, the tenant is eito from controvertin 
the plaintiff's title, in a ſubſequent action for th 


male profits, provided the plaintiff only procesq hut th 
geg 5 1 8 $0 Thi "4 N att { | ie fc ( 
_ «$115 -: | 4% I vel LY; 


: #1 J - 44 
„% . 4% * 
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for me/ne profits from the time of the ouſter com- 
plained of in the ejestment, but if he proceed, for ante- 
*cedent profits; he muſt prove his title to the premiſſes h 
from whence ey ar oſe, to ſhew his right to receive 55 3 
c es be, Ty | 

In order to prove the plaintiff's title, jt is only 
neceſſary to produce the copy of the judgment in 

ejectment, where the judgment is after verdict, to- 

gether with the attorney's bill; but if by default, 

then à writ of poſſeſſion executed is neceſſary, But it 

is ſaid the latter does not ſeem requiſite, for if the tę- 

nant be conelnded by the judgment in ejedt ment, from 
controverting the plaintiff's title, he is conſequently | 

concluded from controverting his poſſeſſion, * © | 
his poſſeſſion is part of his title. As to the yalue of the | 
nene profits, that muſt be proved; but in eſtimating . 
that value, the jury are not confined to the mere rent of 
the premiſſes, for they may give whateyer damages 
they think proper, though the defendant may plead 

the ſtatute of limitations, and by that means protect 
himſelf from all but the laſb fix / np 3 Hill, 121. 

2 Burr. 267. Bull, Ni, Pri. 88. „ 


p - 


And in caſe an action js brought by the nominal 
plaintiff, the court, on application, will ſtay the 
proceedings thereon, till ſecurity is given for coſts. 

If one tenant in pommon recovers in ejectment 
zainſt another, He may have an action for the meſne 
profits, 3 Wl. 118. WS” FO 

The defendant cannot pay money into court in an 
ation for meſne profits, 2 Fil, 11. 

The plaintiff having judgment to recover. his 
erm, may enter without an Þabere facigs peſſeſſionem, - 
br where the land recoyered is certain, the recoverer 
Way enter at his own peril, and the aſſiſtance of the 
beriff is only to preſerve the peace, 1 Sig. 156. 
Rel. Rep, 213, Ney 71, Palm, 263,  _ 

The plaintiff may enter pending a writ of error 
hon judgment in ejectment, if he finds the poſſeſ- 
on empty, for the writ of error binds only the couft, 
Mt then he muſt take care he doth not enter with 


ee. Badger v, Lloyd, Hylt 199. Lg. Royn. i 
ö | FE. . \ 


1 
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If the plaintiff * to ſue out an habere facial 
 Poſſiffonem within the. year, he muſt bring g [cir 
13 factas to revive the judgment. 
2A Judgment for two meſſuages, and a ſcrre facias re- 
cited a judgment of one meſſuage only, to which nu 
tiel record being pleaded, it was moved to amend it; 
but denied. For there may be ſuch a judgment, and 
this does not appear to be erroneous upon the face 
d ooo on 
If the defendant after judgment given, brings error 
after the year, and afterwards becomes nonſuit, the 
| plaintiff in error may ſue out execution without a 
Teire factas, Oro. Eliz, 416, 4 Co. 88. Lord 
J Ss er Nu F 
| No new ejectment ſhall be brought by the defen- 
] dauant until he has quitted poſſeſſion, or the tenant 
have attorned to the plaintiff ſo as he be in poſſeſſion 
And the the defendant out. Salk. 258. 

Though the writ of poſſeſſion be not actually ſuec 

out till after the death of the leſſor of the plaintiff 

N yet if teſted before his death is regular. Burr, Ræ 
- 4 Pf. 1071. 1 . 5 . 

| If the recoyery be of a houſe, the ſheriff may brei 
open the door if denied entrance; becaule the vr 

cannot be otherwiſe executed. 5 Ce. 916. 

Ihe ſheriff is to give poſſeſſion on the plaintiff 
ſhewing, who js, at his peril, to take poſſeſſion of n 

more than he is entitled unto, Burr. Rep. 4} 


SEEK CE EL | 3 
EE. me recovery be of twenty acres, the ſheriff mu tic! 
give twenty, according to the common eſtimation I. 
the county where the lands are, Noll. Rep. 410. 
Ihe writ is not executed until the ſheriff and h be 
officers are gone, and the plaintiff left in quiet pol wi 
Rn If the officer is diſturbed in the execution Ng 
the writ the court will, on affidavit thereof, grant or 
attachment againſt the party, whether the defendaſi lain 
"ofa unter for the writ is the proceſs of the cou 
and the diſturbance is a contempt. of its authoriſ 2. 
But after potion cues given, if the plaintif WW 

. turned ot by the defendant, and the writ not WY © 


2 2 3 288 = 2. nne ?ĩr __ _ 
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Of Proceedtungs in Getkment. 
turned, he may have a new habere fucias, or an at- 
tachment; but if by a den T, after execution exe- 
cuted, the plaintiff is put Sd | 
indictment of forcible entry where the force wil} be 
puniſhed; for the title was never tried between him 
and the ſtranger, who may claim by title paramount 
to the plaintiff; or may come in under him; for the 
former execution ought to not lrinder the ſtranger 
from that poſſeſſion he may have a right to; or the 
plaintiff might tuen out his own tenant who came in 


after execution executed ; whereas the paſſeſſion was 


given him againſt the defendant only, and not a- 
kinſt others, not parties to the ſuit. Radcliffe v- 
Tate, NG. 479. 1 Salt, 3217. 182008 


On motion for an attachment for ejecting the + 


phintiff,, who had been put into poſſeſſion by an 


habere facius, the court made no rule; for it appeared 


that the ejector claimed under am elder . rel 
nd it was title againſt title, and therefore left them 
t take their courſe at law. Sty e. 319. 

All the courts confider à former ejectment in ano» 


ther court, as one in the ſame court, and will ſtay 


proceedings in a ſecond, until the caſts of a former 
id. Barnes 133, 2 Blackfi. Rep. 1158. 


are paid 
i The court would not ſtay proceedings in one eject - 
ment until the event of another was determined. 


Burr. K. B. 43. But proceedings im a ſrcond eject - 
ment were ſtayed till a ſpecial verdict in the former 
tier was determined. And. 298. 2 Stra. 1106. 

. agalnſt the tenant in poſſeſkon, for 
"hz profits, after a recovery in ejectment, either by 
the leſſor or the nominal plaintiff, it is not aeceſſary 
v prove 2 title, but it is ſufficient to produce the 
Ragment and the writ of poſſeſſions exeruted, and to 
ove the value of! the proſits, and thereupon the 


n the declaration. Burr. Rep. 4 Pl. 668. Berne 
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new action upon an 


ſaintiff ſhall recover from the time of the demiſe laid 
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- Of abalenent, nonpros, diſcontinuance, canfolitui 
ee ond juggeſiion. | By, 
2 | N actions merely perſonal, ariſing ex dileclo, for f 
__ T wrongs actually done by the defendant, the rule th 


is ackio per ſonalis moritur cum perſonas 4 Inſt. 315. 
and it ſhall never be revived, either by or againſt the fo 


- repreſentatives ;\ but in actions ariſing eæ contra@u, pr 
by breach of promiſe, and the like, where the right thi 
deſcends to the repreſentatives of the plaintiff, and Wl tlc 

_ - thoſe of the defendant have aſſets to anſwer; the de- ow 
5 mand, though the ſuits ſhall abate by the death of dhe 
the parties yet they may be revived by or againſt the ente 
eien, Adarch: 144. Rel 
The death of either party between verdict and It 
judgment, ſhall not be alledged- for error, ſo as Miſty 
judgment be entered within two terms after ſach . 
verdict. 17 7a 2. c. T.! nity a0 3tg cd 7 fore 
If any- plaintiff happen to die after an - interlocu- If 

tory judgment, and before final judgment obtained, ¶ be c 


the oy" ee e therein, if _ ation 
might be original oſecuted, or maintained by t 

| — — — of ſueh defendant; and a ned 
foire facial may be had thereonn nn 

If there be two or more . plaintiffs - or . defen- 

dants, and one or more of them ſhould die, if the 
the cauſe of ſuch action thould ſurvive to the ſur vi 
ing plaiatiffor plaintiffs, or againſt the ſuryiving de- 
fendant or defendants, the writ ox action ſhall not 
thereby. be abated; but ſuch death being ſuggeſted 
upon —— the action ſhall proceed againſt ſuci 
defendant: or: defendants: ſurviving. 8: 9 V. 

nM 590: 9: } WD. > 


The general 


{rule is, that where the death of an 
happens, and yet the plea is in the ſame cone at 
dition as if ach party were living, there ſuch d 
makes no alteration or abatement of the writ. 10H 
5 251. Gil. C. P, 242. | ES. | 


11 


Tx either party die before the IN it is out 3 — 
ſtatute; but if during the afhzes, one beings þ 
it is no error; IF the aſſizes is but one day in bi 
Salk. 8. pl. 21. 9. Ld. Raym. 1415. 


If after verdie, and before the day in- bank, 10 35 


plaintiff dies, and the defendant ſigris judgment the 


the roll. Sid. 385. 1 ig. 302: 

An ejectment againſt baron and une aſter verdict 
for the plaintiff; baron dies between the. day of. n; 
prius, and the day in bank; adjudged that the {WIT 
ſhould ſtand good againſt the feme, becauſe. it is in 


the wife had died, the baron ſhould. 7 judgment 
entered againſt him. Cro. Fac. 350. Cro. 92 5095 
Roll, Rep. 14. Moor 469. 

If a feme ſole, plaintiff, after ka, and Fate 1 5 
tay in bank, takes huſband, ſhe-ſhall have judgment, 


fore execution- if £9 | 


u- If pending an argument on a. ee 58 . : 
d, le court takes time to 15 8 thereon, the Plaintitf 
on es; the Judgment wall be ordered to be entered, up 
the 


4 of the term in he jud ent ought to have been 
ned. 1 Burr, 226 22 2 be doue if the 
eſendant dies. Bid. 147. 4 Burk: 2:27.76 4crghy05t 

A A ſole cannot abate her own writ by, marrir 


be, for, th js 0 70uld be king advantage. of ber o 
N. 2 b 


fun N is 12 d, and after the takes a Hellas 
tis e of the wait.” £9. Nay 1 $254 
otra, 8 11. 1 

Debt againſt a feme ſole, in 2 palace _— and 
ending the ſuit ſhe intermarried, and afterwards re- 
bred the — by habeas corpus and the plaintiff de- 
ured a her-as oy ooh rally Te pleaded Ser- 
re x oy me? of the Au: caries 5 3 and it 
ruled a goo or the proceed! re, are 
nov, and the 2 2 25 no re. of the roceed- 
below; but the court faid if this matter had been 
K* moved, 


2% » ns - 


ſecond term after the verdict, that is within the Har 
tute, and the ſame as if he had entered judgment on | 


the nature of a treſpaſs, and the : /eme is charged for her 
own act; and the action ſurvives againſt her, Jo if 


ro, Car. 232. Bo: a ſeire 0 muſt be FOR out ths 


moved, upon the return of the habeas corpus, they 


*. 


cen ft muſt plainly appear to be for the ſame thing, I ut 
| Med. 418, 539. 5 Ce. 61. 90 95 e 


time to declare (if defendant be not in cuſtody), Ru 
1 45 and muſt ſerve defendant's attorney with a co] 
: ereof. J , f 5 | Mrs 


Ot Nontpros. 


would have granted a procedendo, for though a hatzas 
do — be a writ of right, yet where it is to abate a 
tful ſuit, the court may tefuſe it. '1 Sa/k. 8. 
Defendant whilſt fole was arreſted in the palace 
court, and a day or two after married, and then re- 
moved the plaint by habeas corpus into C. B. aud 
pleaded her coverture in abatement; rule to ſhew 
eauſe why the plea ſhould not be ſer afide, was on 
hearing counſel made abſolute. Barnes $55. 
The law abhors miltiplicity of actions; and there- Pl 


fore whenever it appears upon record, that the plan- in 


tiff has ſued ont two: writs againſt the deferidant for 
the ſame thing, the ſecond writ ſhall abate; for if it | 
were allowed that a man ſhould be twice arreſted, or Wil th. 


twice attached by his goods for the ſame thing, by © 


the ſame reaſon he might ſuffer ad infinitum; but Wil al 


| / nonpros. 110 

If the plaintiff negletts to deliver his declaration in bn 

due time, or is guflry of any negle& or default * 
inſt the rules of the law in any ſubſequent ſtage 

of the action, he is adjudged not to follow or purſue ing 

| his remedy as he onght to do; and for thus deſerting e 
His en he ſnall not only pay coſts to the de * 
fendant, but is liable to be amerced to the king, pr 4 


alſo clamore ſue. But if the matter fhould be unde 
accommogation, or any thing ſhould prevent th 
3 declaring within to terms, lie may get 

e- bar rule from the clerk of the rules for furthe 


* 


& 
7 


_ Signing nonpros. 


The judgment of nenpros muſt E on 
Y, on which is entered the warrant of attorney f 
mae deßendant only ; and alſo on # double balf- cron, k 
n | | | C 3 am a 


ſtamp paper, which is taken to the clerk of the judg- 
ments, hgning judgment, 3s. GE: 5 

Nonpros for not declaring upon a Bill of Middleſex. 

As yet of the term of in the twenty» 
third year of the reign of king George the Third. 
Witneſs, William earl Mansfield. Lats 

Middleſex, 1e wit. Benjamin Black puts in his 
place C. D. has attorney, at the ſuit of William White 
in a plea of treſpaſs, __ | | 1 


1 1 85 
r Middleſex, to wit. Benjamin Black, according to 
or he form of the ſtatute in ſuch caſe made and provis 
by fed, was ſerved with a precept of our lord the king, 


„r faid lord the king, before the king himſelf, dis 
Wil cd to the ſheriff o Middleſex, returnable on 


next, after _ now laſt paſt, to 

wer William White in a plea of treſpaſs, and the 
ad Benjamin at that day appeared, by C. D. his at- 
brney, according to the form of the ſtatute in ſuch 
aſe made and provided; and the ſaid William, in the 
worelaid court of our ſaid lord the king, before the 
lng himſelf at Weſtminſter aforeſaid, hath not de- 
tared by his bill, or declaration in any perſonal ac- 
lon, or in ejectment, againſt him the {aid Benjamin, 
fore the end of term then newt follow- 
ng, being the next term after the appearance of him 
be faid Benjamin ; therefore it is conſidered by his 
6 15 court here, that the ſaid & illiam take no- 
zung by his ſaid precept, but that he be in Mercy, 
» 


&. And it is further conſidered by the court here 
Wt the aforeſaid Benjamin recover againſt the ſaid 
iam thirty-three ſhillings and fix-pence for bis 


this particular, by the court of our ſaid lord the 
s here, adjudged to the ſaid Beyamin and by bis 
at, according to the form of the ſtatute in ſuch 
e made and provided; and that the aforeſaid Ia · 
n have his execution thereof, Ke. 

: a S . 


i 
] 


called à bill of Middleſex, iſſued out of the court of 


vis and charges laid out by him, about his defetice. 


R x 2 e 
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b Nenpros. 


If thei defendant was ſerved with a “ lattat,“ it is 
ſo termed, and called Writ“ inſtead of precept. | 
I he was arreſted, © the ac tiam' is inſerted. 
The coſts are barockes 338.64, on ſervieeof tourle, N 

and if there is bail, coſts of proceſs are taxed by the 
mãſter̃. And an action can be maintained in this t 
eburt on the judgment of nonpros, ee is only 0 
335 6d. 1 Will. 316. Cro. ElIiz. 96 $ 

| The plaintiff may alſo be 10 apa in in any ſtage 
* öf the ſuir, 93 complying with tlie rules 'of the h 
R court, B 1 —— to Jdehndanfs plea, Nor fur: th 


3 


rejoining to his rezo:nder, not entering the illus when 10 
ſerved with a rule within , Ugg time N for that th 
10. 5 1 i en 


| dethent” r nhnpros/ 19 Bal Alotitein,” and he 
thaugli the plaintiff may hold 4 to bail a ſc: | 
cond time, yet the. watt 5 not fuffer him to bring tic 
fhe cont acti ion, 8. 1 the colts of tha 
firſt, or if he does they ke kim ſtay the pro- dec 
. till they are ag and th coſts of i the LY 


Ag je geen dalle th * toi dr volt, i 
ftr; out ec ti n, 0 den an 1 f gk inſt the * 
fant, on t Fan ent Aire nbi * or nonpro bel 
1 may mene a freſh action for - 

1 — 2 . not after à e for a Frtraxit i (re 

a 2 den fe e iche ſuit,” and a comple each 
any harp tha 14 is confidered as a de The 
dite bf cab court and uſed*to' fhew tha the 1 
1 * ner ceaſes to + rofecute his fair” for 9 5 2 fore 
ay goto: in bar Mr. ler ackion. Will. 00088 :!l. 
wage defendants ſcver ir their — the ao ln 
Tra 45 any time, before the record is ſet down fd 
ria}, 15 r webe, againſt" one or more of then Me. 
2 45 * HDi Fg 
be efendant did no t le comtmen ball withi judge 
yd ti os: atid plaintiff did not declare after the en f mleſ- 
vf the + nd te ; but befo ore the third term, d enda; 
745 t filed Sail, I entered a monpros 5 On mg. 
it aſide, the maſter was of opinion, th ned 
25. d never be ſigned, umeſe bail was fil bung, 
within two terms: Holm v. White, Err 864 vney 


* 
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Tha defendant, if he files common ball i in time, 
. e. within the two terms, has twelve months after 


to ſign his nonpros, but nor afterwards. Holmes v. 


bite, Eaft, 11 Geo. 3. we at dene 

If the writ is joint, and the appearance rebel, 
the plaintiff cannot ſign ſeveral noyprogs, ras there 
ought to be but one. Tus 744. Burr. 2418. 
Salk. 45858. n Leo rg 


he cannot nonſuit the plaintiff for not declaring, as 


he never can he fi n a nonpros. Sed. B cif, ea] 
A nonpros may, be ſet aſide for irregularity on mo- 
tion, but it muſt be on affidavit of the facts 
Executors and adminiſtrators muſt pay coſts for not 
declaring in due time, ſo they pay coſt; for not going 
to trial purſuant to notice, unleſs under ſpecial cir- 


pay no coſts. Ibid. 


held. ſufficient for all. 12 Hod. 217. 


Latitat againſt four, the plaintiff Ned 8 ck, 
ſeyerally for not declaring, and 30s. coſts awarded to 
each, but it was held ill. For per: Holt, C. J. 


fore declaration, there unh! to be but one nonſuit for 
al, Com. 74. 


In treſpaſs againſt foveraly; the plaintiff. may ender 
wit.” . 


judge to produce his client, and an order made, that 
mleſs he produced him within a month, the de- 
kndant. ſhould by conſent have liberty to ſign non- 
., He did not produce him, and #onpros: was 

lgned, and on affidavit: that no ſuch man could de 


non- 


vney to Pay the coſts, and upon Or of the 


the plaintiff is not bound to follow. him, R. Mi Ty | 

"6 Car: 2. But he muſt dete in two terms aber | 

the return of the writ. Jbid. n and, 
If a priſoner is ſuperſeded on ßling common. bail, 


cumſtances. 4 Burr. 1 584+ as on a face =. 


2 mh/uit AS to one or more, end go on againſt 020 | 


/ 


If the defendant e the * — Hakan corpus 


A latitat.was againſt. five Sada one e ſgued enten, 5 


Though the plaintiff might. Aland ſeverally, yet as 
the writ was awarded jointly, and the zonſurt was be- 


The N 8 attorney Was ſummoned before a 


bund, the court on motion made a rule for the at- 


$33 
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Phe re it is 


Ct Diſcontinuane, 


non payment on demand, grapted an attachment 


againſt the attorney. Glyn v. Kirby, Stra. 402. 


An attorney cannot enter a retraxit, it muſt be done 
in er per ſona. Coax v. Lowther. | Lord Raym, 


But an attorney may enter a remifit damna. Lord 


Raym. 1142.ꝙ⁊' 5 3 
IT vo joint obligors, one was ſued, and a retraxit 
entered as to him, the other being afterwards ſued, 


| pleaded the retraxi?, and the better opinion was that 
| 2t was a good bar. a 


In aſſumpfit againſt two partners, one pleads 2 
jud — 8 ee the other leads 
bankruptcy, plaintiff replies nul tiel record, and upon 
iſtue, judgment was given againſt him, and a writ 
of inquiry of damages awarded, and final judgment 


upon the bankruptcy, iſſue is alſo joined, where- 


upon the plaintiff entered a noli proſegqui, that he 


would not further proceed as to the iſſue joined be- 
_ tween him and the bankrupt ; and upon error pug 
brought, it was held well, and judgment was af- 


firmed, and Denniſon J. ſaid, that the plea ofbank- 


ruptcy is not a plea to the action, but only a per- 


ſonal diſcharge; but that if one defendant was to 

ead a plea that was to go to the action, he thought 
it might then have a diftsrent conſideration, for the 
ſtat. 10 Ann. c. 1 85 hat h made the parties, not the 
bankrupt, liable for the whole debt. 


in af) Of difrominuance. | 


If the plaintiff finds he cannot fupport the action, 
or hath any other reaſon for ſo doing, he may diſ- 
continue, either before or after declaration, by mo- 
tion at the ſide bar, on payment of coſts. Rule, 
een, EY i 

Diſcontinuance is a very ancient word in law, and 
hath divers fignifications, as a diſcontinyance 0 

eſs where it ought to be continued, ſo likewiſe 
of e &c. or diſcontinuance of the ſuit, 


$ - ? 


% _ 
e * 
. 4 


9 
rought wrong, or the plaintiff does not 


= 1 QA - > a, 


Ot Diſcontinuance: 335 


think proper further to proſecute his ſuit. Co. Til. 
26. ͤ ĩð ͤ „ 
i 7 he rule for diſcontinuance is made out by the 
clerk, of the rules, paying 45. an appointment muſt 
be got thereon to tax the coſts by the maſter, and a 
copy ſerved on the defendant's attorney, if he does not 


attend, on the third appointment, the maſter taxes 


the coſts ex parte, which muſt be paid forthwith, as 
the rule is conditional, and has no effect until pay- 
ment made; but in. replevin the avowant cannot 
have a rule to diſcontinue, for though he is an 
actor in law, yet it is the plaintiff's ſuit. Stra. 112. 

The plaintiff cannot diſcontinue his action after 
demurrer joined and entered; or after a verdict on 
* without leave of the court, Cro. Ja-. 35. 
1 Lil. Ar. 473. It has been ruled that plaintiff may 
diſcontinue upon motion after a ſpecial verdict, 
which is not complete and final, but never after a 
general verdict. 1 Sa/k. 178. 1 Nelſ. 663. 

The plaintiff moved to diſcontinue after judgment 
on demurrer for lum, but not entered on record, or 
payment of coſts, and a writ of error brought; but 
the court refuſed it, without paying the coſts on the 
writ of error. Barnes 169. | 

The plaintiff, after a verdi& on iſſue joined, or a/ 
writ of enquiry, cannot diſcontinue without the aſ- 
ſent of the defendant. Per Helt, Carth. $7. 

Plaintiff cannot diſcontinue after ſpecial verdict, 
in _ to adduce freſh proof in contradiction to the 
yvera1er, - 1 
Action againſt. defendant by a wrong name, plea 
in abatement, plaintiff declared de nevo by the right 
name, Defendant pleaded auter action pendent. On 
which the plaintiff moved to diſcontinue the former 
Aion. Per Holt, It is too late. Ld. Raym. 1014. 

After notice of trial, and lar countermand, 
de plaintiff obtained a rule to diſcontinue, on pay- 
nent of coſts. After the notice, and before . 
countermand, witneſs ſet out for York. ©. Whe - 
ther the expence could be allowed in coſts. Held, 
that as. the countermand was regular, the coſts of 
the witneſs could not be allowed. Barnes 207. 


\ 
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3 Conſolidating Attons. \Snggefion, 


Q Of conſolidating of actions. 
If there be two or more ations brought upon the 
fame policy of : ſſurance agaiuſt the underwriters, or 
two or more ejectments on the demiſe of the fame 


leſſor of the plaintiff for the ſame premiſſes, the de- 


fendants may apply to the court by way of motion 
to conſolidate ſuch actions; if in term time, it is a 
rule to ſhew cauſe, (which is in ejectment made ab- 
folute of courſe) if in vacation, by way of ſummons, 
before a judge; and the parties undertaking to be 
bound, and concluded, in all the actions, by the fate 
of the verdict in the action brought againſt the firſt 
defendant, and to bring no writ of error, cke court 
will ſtay all the proceedings in the laſt actions, until 
further order; but all the rules muſt be paid for 
ſeparate, as alſo the ſummonſes, and orders thereon, 
and if the verdict is in favour of the plaintiff, the 
plaintiff may proceed to tax his coſts on that Fer- 
dict, and get the defendant's attorney to attend the 
maſter, who will tax the coſts in the other actions, 
which if complied with, (as is uſual), and they are 
not paid with the debt; the court may be moved up- 
on an affidavit of the facts, for leave to enter up the 
judgment, and take out execution thereon, and that 
the maſter may tax the coſts in all the cauſes, and for 
the coſts of the application ; after the coſts are taxed; 


they are to be paid within a limitted time by the 


court, if not, the judgments may be figned upon a 
double half-crown ſtamp, and execution taken out 


© Of Suggefions. | 


Moſt of the ſtatutes erecting coutts of requeſt if 
various places, for the trial of actions under forty 


_ 


ſhillings, contain à clauſe giving, the defendant ill 


caſe the plaintiff ſues in a ſuperior court, and reco 
vers leſs then forty ſhillings, his coſts either fingl 
or double. eee dad 
Ahe rule on the ſuggeſtion, orders that unlefs th 
plaintiff ſhall plead thereto within the time — 


Of e Suggeſtians> 


tute on whoehn the wesen, is founded e 


5 + - 19? 


bar, on 1 ee of cheidearh: of; ji 'of* the 


ray Wen writ "+ out, 


? 
e 1 * 


. 1 
Middle to — Wali jam White, KIA . # 


Benjamin Black, being, &c. in a plea of treſpaſs on 
the caſs, for thabwherrancthe Benjamin Black. on the 
day of in the year of our Lord 
one cthoutn ſeren "nav Fo and eighty-three, to wit, 


Richard Red, the ſaid IMilliam Hihite: ſaggeſts to the 
the court her according to tlie form of the ſtatute in 


writ, of latitat againſt the ſaid Benjamin Black, at the 
beit of them the ſaid Malie . Richard Red, 
to wit, on the day of 8 HÞ; in 
the year aforeſald, at Weſtminſter afpreſaid, in the 
bounty, aforeſaide, died, and the ſaid Milian 
Mhite ſurvived- bim, which the. ſaid, Benjamin Black 
goth not deny), in fifty: pounds of lawful money, &. 
for divers goods, wares and merchandizes by the ſaid 


fre that time ſold; e. 5 all en nde 


=} 
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. hin o thokath of one of the plain after if 
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ip The ive, Bae on to b. the 8 A 18 given to 


Na aforeſaid at the ſame : place it then Fun- 
rds before which day, to e at 
1 in the year aforeſaids gt :London 
head, in, Kc. the laid | Hillier: I bite ſuggeſts 
the court hexe, 3 to the form of the ſta- 
im ſuch, caſe made Fay ovided. that the [ſaid 
er, Red died; and the {ai 
i bim, which the ſaid defendant; doth not deny: 
4 ſaid defendant by his ſaid attorney came, hut 
* e 1 nh anch _— ite der did by 


| by ſuch rule the matter ſuggeſted ſhall: be taken to. bs. 
— and che officer is to allow-ſuch; ;colts ag the th 


at Weſtminſter, &c. was indebted to the ſaid Milliam 
bite, and one Richard. Red, his partner, (which faid 


ſuch caſe made and provided ſince, che iſſuing of the 


Wikam| White and Richard Red a lte time: 4 A 


id J#;liom Hhite ſur- 


538 


tiff lays, rhat after the laſt continuauce of the plea 


| 4 5 8 


_ Jun che jury is Aware 


"> du day was gixent ro: t 


do. eh! th Ties as AA SG) 18 bre it 16 com- 
manded to the faid ſheriff, that he cauſe to come'be. 


: fore our erer e at Weſtminſter, en 


next 


and who eto Hee, 90 
Suggefion 7 the death CF on of th fend AL 


dre? af, "If whom, þ Kc. | 


Afier 8 « and W 8 


afore aid, to wit, on the duy o 

jn the year aforeſaid, at, &c. in the coun ry aforekaid, 
the ld John died, and this is not deni therefore 
let all fal ther proceedings againſt the ſaid: ' Fobn © 
whereupon the ie” plaintiff prays judgment again 
The ſaid. eee or the damages, eoſts, and char 12 
aforeſaid byt aforefaid in form aforeſaid 
ſed, to be Lede ee him, Kc. therefore. it in on. 


à writ of error ir appeared. that the death 
9 7 A Savil Far, was ſuggoſted in the juraſt 
pf the record gf 4% prius, and mor in the -uſu 
way, and afterwards the death wag ſaggeſted upon 
the roll in the ufual way "This creed ned was 
45 e dec is no recor. of 50 ius, and hat jod 
ment is given for the plaintiff below; whereas it opp 
to Sony en given for the defendant, then a cri 
i ari iſſued, to-ptrtifyichs record of 14/4 ; rigs, wid 
was done, any in uo. wk erratum pleaded 
dant in error, the 8 on taken was, that it ougl 
cot have been lug 6 N 
that it ige not fü. 
fleld—The 
jngs flew. one f 
there is an Ye r eb Sea toi ſta 
wis defendant; and . againſt the oth * 

agaaſt the living 0! 

-the other Vene dead: debe ehen the il 
arties, ont! 
dant is awarded to comp 1 her not, and 
eriff doth not return eee ia few venir 
Warded to fy the iſſue ſt = ſyryiving 75 : 


| Of Gupgiats.. 32 
bant, 5nd iq is proper awarded upon the iſe a 
and acknowledged; Phe mf. pr a ro is only for 
the direction of the judge, to try it; and: it js not 
trayerfable on the roll; the judgnientis "rights een 
i Burr. 363. 
If in any Alon of debt, or action upon the vals 
upon an ane for the recovery ef ary debt, to be 
ſucd or proſecuted againſt any citizen and freeman of 
the city of London, in any of the king's courts at 
Weftminiter or elſewhere; out of the court of re- 
veſts; it ſhall appear to the judge where ſuch action 
| be ſued ar proſecuted, that the debt to be reco- 
rered by the plaintiff in ſuch action doth not amount. 
to forty ſhillings, and the defetidant in fuch action 
ſhall duly, oye, either by ſufficient teſtimony or 
us own. bath, to be allowed by any judge or judges 
of oy ſaid court, that at the time of the cont- 
ng ſuck action, ſuch defendant was inhabiting 
Wing in the city of London, or the liberties 
— that ii ſuch caſe the ſaid judge ſhall. not al- 
1 the plaintiff any cofts of ſuit, but ſhall award 
lin o ay coſts o che defendant. 3 Jac. 1. c. 1 8. 


I'S 
It hall ard + Be lawful to and for every citi | 
ind freeman © Le city of Londoſt, and every ry = 
Fron or perſons who do, or ſhall rent or kee cep any 5 
ws \ ſhed, fall; or ſtand; or ſeek a livelihood; in the 0 
city of liberties thereof, which now have or | 
ul hereafter have any debts owing, tiot exceeding | 
Ky ſhillitige, b any perſons whatſoever; inhabitin ning 0 
kexing 2 lifelihood; within the faid | 
ities thereof; during their refpeRiye inh bitin 
ſin the (aid city, &c.-or- icing livelihood as 
tid, te cauſe fuch debtor to be ſummoned o \ 
ore 05 commiſſioners, &c. 14 Geo. 2. c. 10. 
e plaintiff does not recbver the ſum of forty 
Rog api any of the perſons above deſcribed, 
tay the heat term after verdiẽt, apply to 
Jar upon o affidavit, That he was at the time #7 | 
3 the action, an inhabitant ang 3 
2 t 


e „ Bec.“ for à rule to 
it F geting 7 — | 
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ſel's fee 10s. 6d. e a cgpy of Which is to be 


gauinea, coſts on this rule are to be, taxed with the 


purpoſe. Brampton v. Crabb, Str: 46. 


Str, e, 


in the city. 1 Vi. 20. 2 
 - the ſuggeſtions. i. f wt +: 
a aver 


_ verſable or demurrable to by the, plaintiff. Band 
470, 471. Stra. 4b. 29186 77 


— 


fendant gave notice of ſet off, but took no-advanta 
under it, proving on the trial payments in pe 
Which reduced the debt to one pound, thirteen fn 
- lings, which the jury gave in damages. Rule 10 fe 
enter a ſuggeſtion purſuapt to- the ſtat. 1 V. 
etecting courts of conſcience, in Briſtol, Glouceſ 
Ke. made abſolute. Barnes 5) 


cx gives in evidence, a ſet off, 1 95 plaintiff 
* 0 
„ 


— 
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the record,“ purſuant to the ſtatute 37 ac. 1, Com- 


ſerved on the, plaintiff's attorney, and if no cauſc 
ſhewn, on affgavit of the ſervice thereof, the defen. 
dant may move to make it abſolute, counſel one, 


8 0 


aſter upon his appointment. 
Hut if the defendant ſuffers judgment to go by de- 
fault; he, ſhall not be entitled: fo, a ſuggeſtion, for 


not being in court, he ſhall, not be received for that 


Hut where after a verdiét for thirty, ſhillings the 
defendant made fuch a ſuggeſtion, which was urged 
on demurrer, the court held it to be well :ſuggeited Wi - 


after verdict. Pennel v. Well, Mich. g M. 3. 


The coſts of the application ſhall be allowed in 


i 6 
* 4 * 1 


the taxation, as well as of the former proceedings. 


* 
1 E 2 


It muſt appear by the affidavit, to ground the ſug- 
geſtion, that the plaintiff and defendant are citizens 
of London, and that the cauſe of action aroſe with 
,20. 2 i, 68. and its not dil 

cretionary in the court, but they are bound to gran 


of the court, aſte 


A SoggeRion entered with cave of the court, 
orty ſhillings, is tra 


i& for the plaintiff, under | 


The original demand was fifteen, pounds, the de 


efendant ſhould not. have leave 


* 


If the debt was at the commencement of the 
E 


oy "$8777 | $3.7%. "FP Ne 266: ? |; my 19 : 
n aboye. forty ſhillings; and the defendant ꝑ 
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terdic fox the balance, under | 
' — 4 - . D E gh 4 ; ba pot 6. 
e Son no 


on: | 
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it is then referred; or fi 
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ties, injuring and injured, ſubmit the matters 
in diſpute to the judgment of two or more arbiters 
or arbitrators, who are to decide the controverſy: 
and if they do not agree, it is uſual to add, that ano- 


ther perſon be called in as umpire ¶ imperator or im- 


par A bar. Aagl. Sac. 1772: ) to whoſe ſole judgment. 
ntly, there is only one 
arbitrator originally. appointed. This decifon, in 
any of theſe caſes is called an award. And thereby 
the queſtion is as fully determined, and the right 


transferred or ſettled, as it could have been by the 


8 A Wit = En Wag "x SI a GER a 


/ 


agreement of the parties, or the judgment of a court 


of julliae..cy: Brown). 554.3 Prem; 410o0ĩCh6 ont | 
Originally the ſubmiſſion to arbitration: was by 
word or deed, but both of theſe being revocable in 
their nature, it is now uſual to enter into mutual 
bonds, with condition to ſtand to the award of the 
ubitrators or umpire therein named; and as experi- 
ence has ſhewn the.uſe of theſe domeſtic tribunals, 


eſpecially in matters of account, and other mercan- 


tile tranſactions, which it is almoſt impoſſible to 
adjuſt on a trial at law, by the ſtat. 9 6 10 W. 3: 


c. 15. after reciting that. 


It has been found by Ae that . 


| made by rule of court have contributed much to the 
| eaſs of the ſubject in determining controverſies; be- 


eauſe the parties become thereby ohliged to ſubmit 
to the — of the arbitrators. under. the penalty af 
rice for their contempt in caſe they fe fuſe 
ſobmiſſion, now for promoting trade and ron 


[the awards of. arbitrators more effectual in all Sies 
nferred to them by merchants or traders, on chens, 
Een of account, or other mattera, it 
penatied 2. * te 1 FP © . oa Abr WS - 
213-111. ation © oat ant 264575 289 * 
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, | traders; and othess. defiring to end any contro: 
| or 5 ſuits, or 


— 


Arrels, tor Which! medy but by 
perſonal aHion or fait in equity, 2 o 
| agree that mage ſubmiſſion ot thelr ſuit to the award 
or umpirage of any. pexſon or perſon; ſhould be made 
2 arule 1 4-5 his majeſty's courts af record; which 
the parties ſhall chuſe; and to inſert ſuch agreement 
in 0 5 s/w os ——— of —_—_ or 
promiſe; whereby they oblige themſelves 1 ely 
to ſubmit to the —— N of any — 
der, which agreement being ſo made and inſe 
their ſubmiſſion or promiſe, or the condition of 
their reſpective bonds, ſhall or may, upon producing 
an affidavit thereof, made by the witneſſes thereto, 
or any one of them, in the coutt of which the ſame 
is agreed to be made a rule of court, and reading and 
filing the ſaid affidavit in court; be entered of record 
in ſach court; and a rule ſhall be thereupon made by 
the faid eourt, that the parties ſhall ſubmit to and be 
re "opener age by the arbitration or umpirage which 
ſhaſl be made 8 them by the arhitrators or 
umpires; purſuant to ſych ſubmiſſion; and in caſe 
of diſobedience to ſuch arbitration: ot umpirage, the 
party negle&ing or refuſing to perform and execute 
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che fame, or any part thereof, ſhall be ſubject to alf 
the penalties of contemning a rule of court, when he 
is a ſuitor or defendant in ſuch court ; and the court 
on motion ſhall iſſue proceſs accordingly; whicti 
proceſs ſhall not be wt jj or delayed in its execu- 
tion by any order, rule; command, or proceſs, of 
any other court, either of law.or equity, unleſs it 
_ ſhall be made appear, on oath, to ſuch court, that 
the arbitrators, or umpire, miſbehaved theinſelves; 
atid that ſuch award, arbitration, or umpirage, un- 
procured by corruption, or other undue intans. 
That any arbitration, or umpirage, procured! 
_ undue means, ſhall be judged and cfteemed-vord and 11 6 
_ of none effect, and accordingly be ſet aſide hy am N 5 
2vpuon, or undue practice, be made in the cou the 
| e e +4946; een od SHONE where | 
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where the rule is made For faberiſlign. 40 re 1 
tration or pms rs.» Rr this tnft day 705 the next”. 
term after ſuch--arbitration 'or' umpirage, made and © $ 
publiſhed to the party. 9.89 10 is, 

The limitation in this Ratute of the time fit 
peaching awards to the laſt day of the next 'teru 
takes place only when the ſubmiſſion js by o 
non, and where it is in purſuanos ofa e 

ius. . 

This act was made to put ſubmimion here noa 
cauſe is depending in court, on the ſame footigg 
with thoſe' Where there is a cauſe depending, and is 
only declaratory of what the law way before in the 
other caſe. Burr. 4 pt. 70. 

It is in con ſequetice of this acute, KEE FUN | 
2 conſiderable e of the bufineſs of the ſuperior 
courts to ſet aſide ſuch awards when partially or a 4 
legally: [made ; or to enforce their exeeution, when 


leal, bythe fame proceſs of contempt as is awardei 
for diſobedience- to thoſe rules and orders which are f 


iſſned by the eou rts themſelves. 

Where un award is made a rule of court it ſhall © 
not be ſet afide, unleſs there was practioe with the 
abitrators;'| or ſome 1rregularity;2as want of notice _ 
of the meeting; alſo you ſhall not take exception to 
formality of ity but perform it. Her Ho. t, G7. 

„271, 35 5 

The only groung to impeach an award 1 is, che: 10 
lon, or groſs miſbehaviour of the abritrators, o 
atherwiſe it is final and binding upon all . 
aherwiſe no perſons would exer undertake 2 
uditratorz. 3 Het. 529. 

The court will not enter at all into the merits 9 
the matter referred to arbitration, but only take into 
enſideration ſuch legal objections as appear ur pon. +. 
the face of the award, and doch 99 as 305 | 


the miſbehaviour' of the-arbitrators: - ME 

If the-arbitration is in — © 
wi prius; by which, hy the confſent' of m2 pr Sf 
watters in diſpute are oftery at the recommendation 
the court; ordered to be feſerred to arbitration- 
the award is made, the arbitrator, or his 
itomey, ſhould give gotice do the auarney on 1 4 


* , 


— 1 


Sieg thaithe rn orgs forndelivery-and that 
each of the litipatits my have his on paying for 
fame Af the partyin aA — . his 
part, and the! other refutes) to accept his; that part 
gf the awarddfhbutdbet tendered to him, in order 
that a rule of court ma be obtained ortean affidavit 
of the tender, and reftial to make the order of 20, 
Prius a rule of court, à c ο˙α of Which. Muſt be ferved 
on the party refuſin $a accept ſuch award. 


— . 
3 b _ 
N . — Wyn — 2 


Ha cauſe at ni pins in London or Middleſex, is 
f _ referred: by conſent, application muſtche made to the 
clerk of x prius for the order of ui, privs, and the e 
| reſpoct ive attornies ſhauld ſet down the names of the tha 
witneſſes propoſed to be examined, and deliver them inc 
i to the crier, whotewill: fwear them at the bar of the Wi, 
| : court, paying 2 eanh witneſs. If not ſworn in WW BY 
court, tliey muſt: attend a judge for that purpoſe. by 
| elf, a cauſe is referred on à circuit, the affociate Wi cigh 
+ — up, and enters tlir order of ni prius. be 
© The arbitrator ſnould appoint the time and place Wi the { 
of arbitration in writing; it is uſual for the plaintiff's WW ihe p 
urterne y to ſubſcribe it to the copy of the order of kat 
reference ſerved on the defendant, or his attorney, deere 
and the arbitrator Sly have” W e eg 2 the hid - 
caſe. on each fide. 2 (bis d 
The time nen in the er W aged on | 
motion, on which the court __ rome a rule for that 
If the td Waun purſuanet of an agreement in A. 1 


1 oy bob: of arbitration, that the ſubmiſſion: ſhould bt 

| made a rule of court, and either party refuſing to per 

1 form the award, an affidavit muſt he made o (the d 
ee and alla of that of the award. 1 5 


G Meint 7 . 1 
Aus of the dul execution s sf the bond. bee 

3 3 B. of, = 3 — and Linh, that he » 
e at the time Of. figning and ſealing the bond 1 
obligation hereunto,annexed,/and- Brujamin Black d to 

Tic ein mentioned, did. duly ſign, ial, and Winar; 
A and. deeds deliver the faid. bind, in he W 1 

: Gp chi een and that wean Be 2 


. . * 7 i L 
T5 41 Q's $33 Qt . Cat 1 41 . 4 
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liel, ſet and ſubſcribed oppoſite the ſeal 6f tlie aid 

nd, is of the proper hand writing of the ſaid Ben- 
jamin Black, rh gong that the name A B. ſet and ſub- 
ſeribed as the witneſs — 80 is 1 * en band. 
writing of this deponent. 8 | 


a 
T4 * 


* 7 the due exteutiq 7 the Foal] to 1 4 
TE one of th 101 & 


y 


AB. of. gle '£ gentlenian, maketh oath ind 6 
that he did ſce Richard Red of, &e. fignz ſeal, pub 
ind declare his final award'and Avaya, between 
Wilian White of, &c: gentleman and Benjamin 
Black of, &c. gentleman, bearing date the 
lay of dne thouſand, ſeven ada, py 
0A three: and this deponent further faith, that 
he name Richard Red, ſet and e as 
the ſeal as the, 12 executing the ſaid 
the proper Hand- writing of the ſaid Fiche 4 Ro f, 75 


e 
) 


; 
of 
Ys 
he 


bat the names of H. H. and C; Di ſet and 

hereto as, witneſſes; atteſting the execution, of. 895 
nd award, are of the reſpective eee of 
is deponnt, and the faid cr 5. 
on 


2 Afuuon of the ſubmiſſion by d 


4 B. of, Kc. gentleman, maketh oath. Oe 

tat he was preſent at the time of ſignin FA 
certain deed or inſtrumerit in writing ee 4 

de firſt day of May, one thouſand, 

ie eighty Mee, and made * William White 
Ke. of the one part, and Henjamin Black. of, 


Fr 


N that all 
ch ing and e diſputes or con 
byerfies on their 1 e rc 
ded to the awar n final end and and: 
mination. of, &c. aer Monte the arbitrat 
ther perſon as bog gras int, 
Een eme 


| n 
id parties, to 1 55 a> judge and determine 


dh, 


ven pom Fury | 


kc, of bulge other part, cles reby (amangſ.oth other things) | 


Matters Pp might happen to ariſe, or be in diſ- 
2 2 pute 


- 
. 
. * 
* N 
£ s 


„ 


9s 


pute or controverſy between them; and that the award 


F 


be from time to time made by the faid arbitrators, 

or any two of them, in Wing ould be final, 
t 

each of them agreed to ſtand to, abide, and perform, 

the ſame in every particular and reſpe& -, and that 

| his ſubmiſſion thereto, ſhould be made and entered 

a rule of his majeſty's court of king's bench, at Weſt- 


continue until all the affairs and concerns of their 


ment in the prefence of this deponent, 'as their pro- 
Per act and deed, ang that the name 4. B. ſet and 


hand- xriting of this deponent. 


move for an attachment. 


hour of two of the clock in the afternoon. of tl 


der to receive of Benjamin Black in a certain awi 


* 
« 
v * 
3 
Wy 
. 


Ot Arbitration. 


or awards, arbitration or arbitrations, which ſhould 


: 1 


binding and conclufive between the ſald parties; and 


minſter, and that the power of the arbitrators ſhould 


ev-pirtnerſhip ſhould ve fully fertled, and that th 
faid Piliam White and Benjamin Black,  reſpeRively 
figned, fealed and delivered, the ſaid deed'or inſtru- 


ubſctibed as the witneſs thereto, Is of the proper 


— Was Cn. — P 2 


>, The affidavit is to be ingroſſed on 4 treble fx- 
penny ſtamp paper, and given to counſel to more 
o make the ſubmiſhon a rule of court, fee 10s. 6d. 
if ön deed, it is taken to the clerk of the” rules, pay 
ing Bim 84. per ſheet for the, copy befides ſtamps, and 
2 copy thereof ſerved on the party perſonally, ſhew 
ing him the original rule, at the ſame time the per 
fon who is to receive the money, if any money is or 
dered to be paid by the award, muſt demand the ſam 
and on non-payment, ' make affidavit thereof, t 


SS wy 


as 


1 


vit of nun. payment of money awarded. 


William White of, &c. gentleman, maketh oath al = 
_ faith, that he this deponent did, on the day of . 
laft, perſonally attend from the hour of one until ti of 


fame day at the Inner Temple Hall, London, in o 


in writing, hereunto annexed mentioned, the ſum 
vine # it amt awarded due to this deponent, purſua 
and e to jhe fail ea, but lle al Boyer 


* 9.9 
e 
* 
. * 7 


* 


* * 
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of fifty pounds, or any part thereof; and this depo- 
nent further faith, that having on next, 


after | | in this preſent _ 

term, cauſed the ſubmiſſion of this deponent, and the 

(ud Benjamin Black, to the ſaid award contained in 
„ certain articles of agreement, bearing date the _ 
It day of one thouſand ſeven hundred and 
1 eighty-three, to be made a rule or order of this ho- 
. nourable court, he this deponent on the 
Id day of ſerved the ſaid Benjamin Black 
Al with a true copy of the ſaid rule or order of this ho- 
he nourable court, and at the ſame time ſhewed him the 
ly ſaid original rule or order; and this deponent fur- 
u- ther ſaith, that he did at the ſame time demand of 
10. him the faid Benjamin Back the ſaid ſum of fifty 
nd pounds, ſo awarded due to this deponent as afore- 
pet ſaid ; but the ſaid Benjamin Black did not pay the 


lame to this deponent, and this deponent further 
; faith $a of the-ſaid ſum of tifty pores now 
1oV remains due and owing to this depo ponent purſuant to 
. 608 the faid award, n %%%%ͤ ] ĩ⅛ ꝗ ATE RO IR 


ward in purſuance of a rule of court,“ fee 10s. 64. 
it is a rule to ſhew cauſe, a 8 75 of which muſt be 
ſerved on the party, and on affidavit of the ſervice, 
it will on motion, if no cauſe ſhewng be made abſo- 
lute, fee to counſel 1/. 1s. rule 5s. which is 


vill make out an attachment, fee 9 4d. a warrant 
1s then had thereon, officer, 1/. 1s. for the caption. 


Black did not then pay to this deponent the faid ſam 


taken to the crown-office to a clerk in court, Who 


This affidavit is to be given to counſel, 6 to move : 
for an attachment far not paying the money on the 


[ 


Whether the award on reference by order of nisi 
of privs, is in favour of plaintiff or defendant, coſts are 
ntil of courſe given as to the ſuit by the rule, therefore 
of UE notice is to be given to the attorney on the other 


| maſter, he will do it on the order of niſt prius, paying 45. 
no ſtamp is requiſite thereon; and if the . —.— 


urſua whom the award is, does not pay the money | nd 
" s at the time and place mentioned in the award, | 


m having attended 1 ww purpoſe (and the order 
"8 7 


* 


bee of the time of taxing them, and on attending the 


547 


%, 
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of ni prius is not made a rule of court) a brief muſt 
be given to counſel to make it fo, fee 105. 64. rule 
165. a copy of which muſt be ſerved with the maſ- 

. ter's allocatur thereon, and a copy of the award an- 
nexed; on demand of the ſum awarded and coſts if 
not paid, the party is to move on the following af- 


fidavit for an attachment. | 
Affidavit of ſervice of rule ang allocatur of co/ts and th; il | 
$5 5 demand of the money. 1 IT | i 
5 225 * William I Bite, plaintiff, | 
| ah Benjamin Black, defendant, of 
N Williom MI dite, of &c. gentleman, the plaintiff in 
this cauſe, maketh oath and faith, that be this depo- (i f. 
nent. dic, on ze fla ok lt, 
ne ee the above defendant, with a true pr 
copy of the rule and alhcatur, and alſo a true copy of Wi uf 
the award hereunto annexed, and at the fame time f 
ſhewed him the original rule, allocatur and award, b 
and demanded of him the ſaid defendant the payment may 
of the ſum of fifty pounds, awarded due to this de- fin 
ponent by Richard Red, of, &c. the arbitrator named It 
in the ſaid award, and alſo the payment of the ſum cone 
of fifteen pounds, for the coſts mentioned, and al- lep 
lowed to him the ſaid plaintiff in the ſaid cauſe; but le 3 


the ſaid Benjamin Black: refuſed to pay the fame, or 
any part thereof, and the ſame ſtill remain due, and ef ce 
owing from the ſaid Benjamin Black to this depo- 


The court held that they could not on the ſtatute 
receive any complaint to ſet aſide an award, till the biz 
ſubmiſſion was made à rule of court, and that a con- th. 
ſent in the bond to make the award a rule of court 
inſtead. of the ſubmiſſion, would not warrant thei 
interference, Harriſon v, Gundry, Stra. 118. 
The court will compel a witneſs to make an aff 
FA it, of the execution of the hond or agreement 
CC We Ge 205 1D 


3 3 wb 


* 2 7 
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An attachment for non performance of an award 
cannot be granted upon the affirmation of a quaker. 


an attachment is a criminal 


criminal pro 
the proviſo of the ſixth ſection of 7 W. . c. 34. 


Rudd v. Cze. On motion on behalf of Rudd, that 


the ſubmiſhon contained in the condition of an ar- 
bitration bond, might be made a rule of court, the 


Barnes 55. 


of court, and they make their award, the court will 


n Wl part of the rule, and a new rule is needleſs. Salk, 

o- 3 | Wt Bet" 2s FT 

, o reference of any cauſe in this court ſhould ſta) 

ue proceedings, unleſs it was expreſſed in the rule of 
of Wil reference, to be agreed that all proceedings ſhould 
me 5 . Ld. Raym. 789. % ot hag) br 
rd, pon an award made a rule of court, the party 
ent Bi may proceed, both by attachment and action at the 


ame time. 1 Keb. 130, 138. Salk. 73. 
um contempt for not executing an award, Stra. 695. as 


be award, ab | 
Rule of nz prius to refer to an award, made a rule 


formance. Infiſtad, contra, that the arbitrators had 
ot purſued their authority, becauſe the ſubmiſſion 


a the award produced was not indented, Per Cur. 
bis is an immaterial objection, and Juſt the ſame as 
he ſubmiſſion had faid that the award ſhould be 
de on gilt paper. Let an attachment go, 


men of the jury, and before the award was made 


ou of chaneery, which prevented the pro 


fſecution within 


bond was produced, executed by Coe, Per Cur. 'Be 

it ſo, Coe's conſent is ſhewn by the bond executed 

by him, and the motion is on behalf of Rudd. 
Where a matter is referr6d to arbitartors by rulg 


compel a performance, as much as if the award werg * N 


ned lt is diſcretionary in the court to grant proceſs, f 


tte plaintiff is not without remedy by an ation upon : 
court, and motion. for an attachment for non- 


mfined the award to be made in writing, indented'; 


W i | 

A matter was referred, by conſent, to the three. 

of the parties ſerved the arbitrators with a /ubpor- 
_ OR 


$ 
— * 5 2 8 i \ 
g k $49 r 


to make the award; and the court held this a breach 


, Almanaa, Salk, ) ð⅛ x 5 
Els Co affidavit that the original award was loſt in 
the Bi 


cient notice of the meeting, and might have bee 


* = 


of the rule, and granted an attachment 1. Davin 


| ONLY 


| ſtol mail, which was robbed, an attachment | 
was moyed upon a copy of it, and granted n/. g 
. Upon a 1 to the award of the three fon- Ml * 
men of the jury who made their award, the defendant ? 
moved to ſet it aſide, becauſe they went on without 2 
vs pov time. to .be heard, or produce a witneſs. 1 
And Holt, chief juſtice, denied the diverſity. He |. 
ſaid, the arbitrators being judges of the parties own Will . 
chuſing, the party ſnould not come and ſay, they . 
haye not done him juſtice, and put the court to exa- 7 
mine it; aliter, when they exceed their authority. A 
However, the award was examined and confirmed, ry 
and the plaintiff moved for an attachment for the not 2h 
performing it; and the couft held, that the non- | 
performance, whilſt the matter was ſub judice, was no 1 
contempt. The plaintiff moved for his coſts, ane 
that was denied; upon which Powell, juſtice, ſaid 5 
That ſeeing they could not give the party coſts, he a 
ſhould never be for examining into awards again . 


Norris v. Reynolds, Salk. 75 . Raym. 857 

' Matters in difference, by conſent of parties re 
ferred to three arbitrators, ſo as they, or any two c 
them, make an award ; and award having been mac 
by two, in the plaintiff's favour, the defendant more 
to ſet it aſide, objecting, that the two had not a 
riſdiction without the third. Rule, to ſhew caull 
when it appeared, that the third arbitrator had ſuffi 


reſent if he would. Per Cur. It is agreed, that 
the third had met, two might have mad the aware 
two. have a juriſdiction, but muſt proceed accord! 
to rule of law. If the third had been preſent, ! 
reaſons might have altered the opinion of the ot 
two; he is not therefore to be excluded by fra 
nor are the. two to act without the third's having 
8 to be preſenr; but when the third 
ſuffcient notice, as in this caſe, and will not ati: 
he meeting, the meeting of the two is regular, 


* 


th 


5 


Ot Feigned Alnes. | 


E i 

If there is a parol ſubmiſſion to an award, the re- 
medy for the non- performance, is by action on the 
caſe; there was formerly a difference where money 


where a collateral matter was awarded, the plain- 


uff had no remedy. on a parol ſubmiſſion, as he 
ö had when money was awarded, for then he might 


have debt; but as the law now is, the party might 


nic, for the ſubmiſſion is an actual Bow e to 
4 Wl perform the award, and is now held: ſufficient evi- 


dence to maintain the action; and if ſo it is within 
the ſame reaſon as when the ſubmiſſion is by bond, 
and a collateral matter is awarded; or, when upon a2 
parol ſubmiſſion money is awarded, in which. caſes 
regard. the party has remedy to compel it. 


; 1 | : 
1 r EK N 
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Chap. XLIII, 
f tho trial of feigned Ius. 

HE courts of equity are ſo ſenfible of the deflci- 

* Eficy of the trial, by written depoſitions, ac- 
cording to the courſe of the proceedings in thoſe 
fourts, that when any fact is DI controyerted 
by the parties, ſuch courts are not held compe 
le decifion, which is held to be the proper province 


of the court. Thus the validity of a will. The ex- 
txecution of a deed or other writing. The queſtion 


mdys demandi. and the like queſtions of fact are, as 
to jury can be ſummoned to attend the chancery, or 
be equity court, in the exchequer, ufually ſent to 
& tried by the court of chancery, to the king's bench, 
md by the court of exchequer to the law fide of their 

i . WEE | | 1 owes 


* 


was awarded, and where a collateral matter up- 
on a parol ſubmiſſion, for the law was then taken 


have an action on the caſe for the breach of pro- 


the award-1s a good plea without at e 
r 


competent to 


br Jury, whoſe verdict will inform the confcience. © 


whether A. is the heir at law of B. the exiſtence of a - 


R - 
5 4 
o . 1 , 


ou 


7 


ls action for the five pounds. The defendant allows 


De Feigned Allues. 

derm court upon a feigned iſſue, wherein the pla- 
tiff declares, that be laid a wager of five pounds with 
the defendant, that A. was heir at law to B.; (or as 
the caſe is,) and then avers that he is ſo ; and brings 


the wager, but avers that A. is not the heir to B.; 
and thereupon the iſſue is joined: | 
© The order directing the iſſue alſo directs who is to 
be plaintiff and defendant; and alſo that the attorney 
for the defendant ſhall forthwith appear and plead; 
A writis taken out in the common way, and all 
the proceedings are as in common caſes, except that 
there is rio imparlance allowed z the order being to 
plead forthwith. 2 5 
The courts of law do alſo frequently make uſe of 
ſeigned iſſues, which ſaves all the formality of plead- 
ing, and a great expence to the parties 
But if a queſtion of mere law ariſes in the courſe 
of a cauſe, as whether by the words of a will an eſtate 
for life or in tail is created, of whether a future in- 
tereſt deviſed by a teſtator ſhall operate as a remain 
der, or an executory deviſe ; it is the practice of th 
court of chancery, to refer it to the court of king' 
bench or common pleas; upon a caſe ſtated. for tha 
purpoſe; wherein all che material facts are admitted 
and the point of law is ſubmitted to their deciſion 
whoſthereupon hear it ſolemnly argued by counſel of 
hou fides, and certify their opinion to the clur 
Io proceed therefore in this manner, a caſe is {ct 


ted by counſel on both fides, and ſigned; 2 cencilin 
moved for the ſame as on a _detiiurret ; the caſe { 
down, and a copy of the caſe as ſettled delivered | 
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Middleſex. to. wit. Millan White complains 
Benjamin Black, being in the cuſtody of the m 

of the alſea, &c, For that whe! 
| «onthe day of wy 
IE 


Ot Feignd Jlues. 1 553 


year of our Lan one Won ad, ſeven ed and . 
eighty-three; to wit, at Weſtminfer; in the faidſde 
tounty, a certain diſcourſe was moved and had, b 
and between the ſaid Milliam li hite the now bling. —̃ iN 
of the one part, and the ſaid Benjamin Back of the ' 
other partz of and concerning a certain freehold meſ- ED | 
ſuage with the appurtenances, ſituate at in the 
tounty of late the eſtate of one John A 
I hite deceaſed, and of which freehold eſtate the faid 
John White deceaſed, before and on the | SY 
tay of in the _ one thouſand 8 
a __ eiglity, was ſeiſed in demeſne, as of 
ſee, and afterwards died ſeiſed thereof, and alſo of 
and concerning! a certain paper writing, dated the 
„„ bus der, in che ſaid year 
me thouſand: ſeven hundred and eighty, putport- 
wg in itſelf, to be the laſt will and teitament of 
the * dite deceaſed,” and whether the faid 
John White, deceaſed; did by the ſaid paper writ- 
ing, ſo purporting as aforeſaid, deviſe the faidafree- 
hold eſtate (among other thing gs) or hot to the faid 
Viliam Wh de, the now plaintiff, and upon that 
licourſe the ſaid Milliam fnpite, the now 5 
then and there __— and affirmed, that the ſaid 
White deceaſed, did by the lain . writing, « = 
ihe ſaid 11 ayofi:w > ; in the year 
ne. thouſand ſever: yg be and 5 ey, deviſe | 
de faid freehol eſtate to him, which {aid aſſertion ts "_n 
bl affirmation: of the ſaid Millan bite the now N ns 
gantiff, he the ſaid: Benjnmra: Black, then and there | \ . 
molly denied, and then and there alledged the con- | 
N Aue and 1 nen, to wit, on N i 


COL — 2 r ERR, = 


day of | in the: 
* ſeven hundred and Air three, aforo- 
M., t aaſfſoreſaid, in a county -afore- 


|. the ſaid William Hite, the now plaintiff, avthe | bl 
ial inſtance and requeſt of the ſaid Benjamin'Black 1 
Adertobk, and then and there promiſed him to pay 
im the ſum of ſiue pounds, in eaſe the faid John 
[bite deceaſed, did. — + yh ſaid paper writing, 
d the in the year one 
= feren hundred and eighty, . the ſfajd 
5 ne 3 a 4 freehold 
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regarding his. ſaid promiſe, and an 


a Nurefu 


. 


St Feigned Alſues, 
freehold eſtate (amongſt other things) to him as 2. 


foreſaid, and in conhderation thereof, he the ſaid 


Benjamin Black then and there undertook, and faith. 


fally promiſed the faid Milliam M bite the now plaintif, 


to pay him the ſum of ten pounds, in caſe” the faid 


Jobn Black deceaſed, did by the faid paper writing, 
5 ö 


dated the _ day in the year 
y, deviſe the 


one thouſand, ſevenh undred and eighty 


1 05 faid freehold eſtate (amongſt other things) to the fad 


William FFhice, the now plaintiff as aforeſaid; and 
the ſaid William White, the now plaintiff avers, that 
the ſaid John Mpbite deceaſed, di by the ſaid paper 
writing, dated the. +; day of in 
the year one thouſand, ſeven hundred and eighty, 
deviſe the ſaid freehold eſtate (amongſt' other things) 
to him as aforeſaid, to wit, at + aforeſaid, in 
the county aforeſaid, whereof the ſaid Benjamin Blact 


7 


* 7 


, afterwards, to wit, on the ſaid | day of. 


in the year one thoyſand, ſeven hundred and eighty- 
three aforeſaid, at aſoreſaid, had notice, by 
means whereof, he the ſaid Benjamin Black according 


to the tenor of lis promiſe and undertaking as afore- 
faid, became liable ton pay, and ought to have paid 
the ſaid ſum of ten paunds to the faid Miiliam Whit 
the now plaintiff, to wit, at . aforeſaid, itt 


* 


the county aforeſaid; yet the ſaid Manns Bc not 
erta 


king ſo b. 
him made in this behalf as aforeſaid, but contriving 
and fraudulently intending; craftily and ſubtilly, tt 
deceive and defraud the-fard Milliam Hhite the nov 
laintiff, in this behalf, hath not yet paid ihe faic 
ſum of ten pounds, or any part thereof, to the fait 
William White the now plaintiff, although ſo to d 
he the ſaid Benjamin | Black was requeſted by the fis 
Mulan White the now plaintiff; afterwards, to wit 

year one thouſand; ſeven hundred: and eighty- il 

afoteſaid, and after aftetwards, to wit, at 
afurtſaid in the eburſtyaforeſaid : Bùt he to pay i 
ſame, or any part thereoł do the ſaid Milllam hn 
-the now plow, [hath hitherto wholly refuſed, al 
s to pay the ſamg, © part thereof, 


+ 


hit 
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him the ſaid 7illiam White the now plaintiff; to the 


8 faid /Filiom Mbite the now plaintiff, his damage of 
- twenty pounds, and therefore he brings ſuit, &c. 
d Pea. 


4 And the ſaid Benjamin Black by C. D. his attorney, 
he comes and defcnds the wrong and injury, when &c. 
id and fays, that true it is, that ſuch diſcourſe was 
nd moved and had, by and between the ſaid William 
at White the now plaintiff, and the ſaid Benjamin Black 


as is above-mentioned in the ſaid declaration, and 
that he the ſaid Benjamin Black did undertake and pro- 


ty, miſe, in manner and form as the ſaid William M, bite 
ps) the now plaintiff, hath above thereof complained 


againſt him: but the ſaid Benjamin Black faith, that 
the ſaid William White the now plaintiff, ought not 
to have his aforeſaid action thereof maintained a- 
gainſt him; becauſe he ſays, that the ſaid John 
Mpite deceaſed, did not by the ſaid paper writing, 
dated the day of in the year one 
thouſand, ſeven hundred and eighty, deviſe the ſaid 
freehold eſtate (amongſt other things) to him the ſaid 


this he puts himſelf upon the country: and the ſaid 


Wiliam White doth the like, &c, 


K 
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Chap. XLIV. 
e popular defis. 
T HE forfeitures enacted by ſtatute, are uſually 


for the ſame, and hence fach actions are called popular 
actions, becauſe giyen to the people in general, "Ac 
times one part is given to the king, to the poor, or 
ſome public yſe, and the other part to the proſecutor, 
and then the ſuit is called a qui tam action, becauſe 
it is brought by a perſon, ** qui tam pro domino rege, 
Sc. quam pro 1 ipſo in hac parte ſequitur.” If the king 

Re on WHEY therefore 


\ 


given to any ſuch perſon or perſons as will ſue 


"$85 


William White the now plaintiff, as aforeſaid, and of > 


556 Ot popular Attions. | 


therefore commences the ſuit, he ſhall have the whole 
© forfeiture ; but if any one hath began a 4 tam or 
popular action, no other perſon can purſue it, and 
* aà verdict againſt the defendant in the firſt ſuit, is a. 
bar to all others, even to the king himſelf; but by the 
4 Hen. 7. c. 20. no recovery other than by verdi& 
-pbtained by colluſion in an action popular, hall be 
a bar to any other action proſecuted bona fide, and 
for redreſſing of divers diſorders in common in- 
formers, and for better execution of penal laws, it 
is enacted by the 18 Eliz. c. 5. That if any ſuch in- 
former or plaintiff ſhall willingly delay his ſuit, or 
-. Thall difcontinue or be nonſuit, or thall have the c 
trial or matter paſs againſt him by verdi& or judg- W 
ment of law, ſuch informer or plaintiff ſhall yield, p 
| ſatisfy, or pay the party nage, his coſts, W 
charges and damages to be aſſigned by the court in 
which the fame {uit ſhall be attempted, for the re- ſta 
covery whereof ſuch defendant ſhall have his capias ad ac 
fatisfactendum, fieri facias, or elegit, to be awarded to pet 


him, as in other caſes - of execution, provided this wh 
ſtatute ſhall not extend to any officer who in reſpect 
of his office has heretofore uſed to ſue upon penal ten 
laws, nor to officers ſuing for matiers only concern: con 
ang their office, That no informer, or plaintiff, ſhall rie 
or may compound or agree with any perſon or i the 
perſons, that ſhall offend, or that ſhall be ſurmiſed i by t 
to offend againſt any penal ſtatute, for any offence lad 
committed or pretended to be cemmitted; but after Tr 
anſwer made in court unto the information or ſuit, Wi the d 
| in that behalf exhibited or proſecuted : nor after an · inen 
ſwer, but by the order or conſent of the court, in {iſt co 


which the ſame information: or ſuit fhall be depend. 
ing. That any perſon who ſhall offend, in making of 
. compoſition or other miſdegneanor, contrary to the 
true intent and meaning of this ſtatute, or ſhall yl 
colour or pretence of . proceſs, or without procels 
upon colour or pretence of any matter of offence 
againſt any penal law, make. any - compoſition, ot 
take any money, reyard, or-promiſe of reward, for 
himſelf, or to the uſe of any other, without order or 
conſent of ſome of her majeſty's courts at 2 
„„ Oe 6 HS Ce th ct > 5 minſier 
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or be plaintiff or informer in any ſuit or information, 
upon any ſtatute, popular or penal: and ſhall alſo 
forfeit ten pounds, &c. der „ 
Provided alſo, That this act ſhall not extend ta 
any ſuit already depending, nor ſhall reſtrain any 
certain perſon, r e or corporate, to whom 
or to whoſe uſe any fort 
ſhall be ſpecially limitted or granted by virtue af any 
ſtatute, and not generally to any perſon that will ſue, 
but that every ſuch certain perfon, body politic or 
corporate, which might ſue or inform, iT this aft 
were not made, may in ſuch caſe ſue, inform and 
purſue, as he or they might have done, if this act 
were never had or müde 8 
This ſtatute extends to one ſuing on a repealed 
ſtatute, for the vexation is the greater, to one ſuing in 
court not having juriſdiction, and to ſubſequent 
penal ſtatutes as well as thoſe which were in being 
when it was made. . $1845 26 


* 


tenor of this ſtatute, that it extends only to ſuits by 
common informers, and not to thoſe by a party 


by the flatute the party grieved would have had coſts 


+ * 
i 


had he prevailed. © 


the defendant for making and ſelling gold rings, of leſs 


to compound and aicaſe'was cited of Bell qui tam, v. 
Hate, Trin. 1733, where there was no conſent, and 
het the court in that caſe' gave leave to compound, 


the * It is in the diſcretion of the court to give 
b ve to compound, and afterwards they refuſed the 
cels Naotion. Howell gui tam, v. Morris, B. R. 1 Will. 79. 
-ncc Poole moved for leave to compound on the part of 
, or WP proſecutor upon the ſtatute of gaming, upon an 
_ for Widavit that the defendant and one A. B. uſed to 
er or 


iy at cards together, and that the defendant had 
i | won 


minſter, and ſhall be thereof convicted, ſhall Sand 
aden Ke. and for ever be diſabled to purſue, 


rfeiture, penalty or fuit is, or 


It ſeems clear both from the preamble and the whole : 


—_ 


prieved, 2 Haw. 279. but under the 4 Jac. 1. c. 3. 
the defendant ſhall have coſts of the party grieved, if 


In an action upon the ſtatute 18 Elz. c. 15. againſt 


tnenefs than the ſtatute directs, it was moved for leave 


388 Of popular 
"= | won divers ſums of money of A. B. that 4. B. wi 


become a bankrupt, and that the aſſignees, who { 
this proſecution on foot, were ſatisfied with reſpea 
to the defendant, and the court granted the motion, 

Tbid. 130. „ | 


| : 


. Ihe plaintiff brought a gui tam upon the ſtam 
24 ʒet againſt the ee for Ting without 3 | 
- ; licenee; and had him in execution, where he had f 
{ Jain ſome time. And now Yorke cited 18 Hlia. c. 5. c 
i 3: and produced an affidavit of the poverty of the t 
delendant, and had the leave of the court, that the 1 
_ - plaintiff might compound with the defendant, Bra f 
ao v. Mottram, I Str. 107. „„ la 

Action on the ſtatute of ang" Defendant pleaded 
Motion by Draper for leave for the proſecutor i of 
compound on the fat. 18 Eliz. Bootle conſenteꝗ th 
for the defendant; and a rule was made purſuant t an 
»  » the motion. Harness Notes 118, Bland y. Feathrr A 
This motion is made upon the affidavit of one oi cit 
the parties, ſtating, © That an action is broug di 
upon ſuch an act of parliament, and that the decl zoc 
ration contains penalties to the amount f tro! 
tttunzat ſince the ſaid defenda o 
. has pleaded nil debet, and that the plaintiff and de the: 
fendant have agreed to compound the ſame for if pr 
ſum of „ | 55 her 
This affidavit muſt be given to counſel, to mo viſe 
to compound, and the plaintiff muſt give a dr nay 
upon a lip of paper to conſent to the motion of Thi 
payment of the ſn agreed. Before: the clerk of ii one, 
rules draws: up the rule, the king's: moiety muſt Wl futio 
paid to the maſter of the cron · office, and on Nl !'2e/ 
receipt being produeed, the clerk of the rules any. 
gelte che e Int 
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Chap. XLV: 
Of proceedihg in the caſe of Infants: 


compleated on the day preceding the anniverſary of 

the perſon's birth, Salt. 44. 625. Lord Raym. 480. 
1096. Toder v. Sanſam. Dom. Proc, 27 Feb. 1775. 
Perſons are, until that time, infants, and ſo ſtiled in 
W . Wo: NG Mn 

But although the full age is twenty-one, the ſtate 
of infancy -is diſtinguiſhed into various periods ; 


ance; at fourteen is of diſcretion, and therefore may 


eſtate, but is not until twenty-one entirely at his own 
goods, or chattels. A female at ſeven may be be- 


to dower; at twelve is of years of maturity, and 
therefore may conſent or diſagree to marriage; and 
if proved to have ſufficient diſcretion, may bequeath 
her perſonal eſtate ; at fourteen is of years of legal 
diſcretion, and may chuſe a guardian; at ſeventeen 
may be.executrix z and is of full age at twenty-one. 
This fixing the full age of male or female at twenty- 
one, is probably copied from the old Saxon conſti- 
tion, which extends the age of minority ad annum 


unt. Sternhook de Jure Saxonum, I. 2. c. 2. 
Infants have various diſabilities, or rather privi- 
ltyes, to ſecure them from hurting themſelves by 
their own improvident acts. VV 
An infant cannot be ſued but under the protection, 
nd joining the name of his guardian, for he is to 


&fend him from all attacks at law or otherwiſe, Co. 


Lit. 135 but he may ſue, either by his guardian or his 


prochein 


'D Y the laws of this country, the full age of mate | 
B or female is twenty-one years, which age is 


thus a male at twelve may take the oath of allegi- 


conſent or diſagree to marriage; and if his diſcretion _ 
be actually proved, make a teſtament of his perſonal | 


diſpoſal, fo as to be permitted to alien his lands, 


trothed, or given in marriage; at nine is entituled 


uigemum primum, et eo uſque juvenes ſub tutelam repo- 
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. — pPrbehein aniy, his next frieid who is not his guardian, 

This prochein amy may be any perſon who will un. 

dertake the infant's cauſe; and it frequently happens 
in equity, that an infant iuſtitutes a ſuit by his pro: | 
chein amy againſt a fraudulent guardian; but in this 

- court if an action is brought by an infant, he muſt, 
before declaration, get a guardian appointed by the ˖ 
court, for till then the defendant is not obliged to 00 
VF et rr. C: Wi - 

„„ , Ale oh 4 Petition to afſig u a gitardians :. | 
: vo ers 15 1 * : 8 a 
In the king's benen M; 
Milliam White, the younger; plaintif; 
Between e 0 #1. TART 
Benjamin Back; defendant- 
; c ; . ; f 1 TE ws e ” , ' 
To the right. honourable William earl Mansfield; Int 
lord chief juſtice of his mai eſty's court of king's 
; bench. $ 74 71 5 © 7 l . F | 


7 ; "Fas "04 f LY 2 wag $3: 7 3 ; ne HSE, 2 
The humble petition of Milllam White, the younger, 
an infant under the age of twenty one years, the 


- plaintiff in this cauſe. . 
Sheweth, | "i 95 3 RY = 5 
I bat your petitioner has, as he is adyiſed, good 

cauſe of action againſt the above - named Henanii 


5 Black for aſſaulting, beating, wounding, and ill 
| treating your petitioner, and that. your petitione 


F. 
a» ©, . 


4 2 2 
n F 74 L 
. * | 


has ſome time fince commenced an action againſt 7 
_=_ the ſaid" Benjamin Black for the ſame, but in regard, Id, 
—  - that your petitioner is an infant under the age o > 


twenty-one years. M6 ny #; 
Your petitioner therefore moſt humbly pray 
| Four lordſhip, to aſſign unto him MWillia 
, BET _ te of, &c, 2 your petitioner 
| father, as and for your petitioner's guardian 
5 to proſecute the ſaid action againſt the ſaid 
1 15 | 5, Benjamin Black, | | 


Ot Antants 


Under this petition which is to be engroſſed on a 
treble ſixperiny ſtamp, muſt be written the following 
deceptzü ee 8 

do hereby agree to accept to be the guardian te 
the above - named William #hite an infant, according 
to the prayer of the above petition.? e IG ES; - 
e Witneſs, A. B. attorney for the plaintiff. 
|. To which is to be annexed the following affidavit, 

ingroſſed on a treble ſixpenny ſtamp, and ſworn be- 
fore 4 judge. 5 IR I 


# c k 
, 4a þ: na; 
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in the king's bench. 


3 7s Benjamin Black, defendant. 
4 4 B. of, &c. gentleman, attorney for the plain - 
bf in this cauſe, maketh oath and faith, that Milliam 
Mite the younger, the above - named plaintiff did on 
me. day of _  , _ duly ſign the petition 
hereunto annexed, in the 28 of this deponent; 
ind this deponent further ſaith, that he was alſo pre- 
ent, and did ſee Y/1lliam Mpite the: elder, the per- 
bn mentioned in the ſaid petition, duly fign the ac- 
teptance of agree pon there under written, in order 


b his being 4 guardian to the ſaid William YVhite the 


hunger. . 88 . 
The petition and affidavit are to be taken to a 
adge's chambers, who will thereupon make his 
er for the plaintiff to proſecute by his guardian, 
ing 125. Which is taken to the clerk of the rules 
ta rule to be made thereon, for which is . 
da copy of the rule is to be annexed to the decla- 


hon. 


* 


— 


The form of the degfaration. 
London to wit. illiam #hite the younger, by 
lam White the elder, who is admitted by the 
It of our lord the king, before the kin bimſelf : 
e, to proſecute for the ſaid William - Yhite the 
J younger, 


Wilton Whit, plaintiff, 


ounger, who is within he age of twenty-one 
| 05 the next friend of e tad Milliam 22 the 
Wer, complains of &. 


plaintiff diſcovers it, he may in vacation - time apply 


1 40-9 oo Antants. 


The memorandum in the ie; hs „ comes 
William: White the elder, who is admitted by tlic 
court of our lord the king, W the 2885 1 
e to proſecute, &c.” 


In the ton enire and di Aringas, 6 N Yon White the | 


% 


younger, by his next friend. plaintiff,” | 


An infant gannot defend without. a griardiart, nor 
can he 1 till a guardian is admitted, by ſome | 
judge of the court. 

Bur if he appear and plead by an attorney, and the 


to a judge for a ſummons, (or in term to the court) il - 
for a rule to ſhew cauſe © why common bal filed 
ſhould-not be ſtruck out, and the plea be ſet atide, 
'and that the defendant may be obliged to appeat by: 
guardian; and if no-one is named within fix das; 
the plaintiff may name one for him, which will be ori ;, 
dered of courſe. © » 
So if an infant executor be defendant, he muſt de , 
” fend * guardian. | | | 
p 5 N 
ww x Petition” to e a Ber das to asu. i: 
| Wi liam White, plaintiff, f 
In the king 8 wad. e bog eee "i 
3-1 3 Black, defendant © 
To —— ri be honourable William earl Mansfield, lol - 
- chief juſtice of his majeſty's court of king's bench 
The humble petition. of Benjamin Black, an i 7 
0 


under the age of da one years, - 
Sheweth, _. 5 e 


That the ſaid p laintiff hath hay ok 
ation at law 55 your petitioner for (as the ca 


— warn * be), and your ober 18 e 
| ; 0 


5 


* 


believes that he has a eee to make thereto, 
but in regard your petitioner is an infant, 
Your petitioner humbly prays your lordthi 
would be pleaſed to afhgn Richard Red of, 
&c. as his guardian, to defend this ſuit. 55 
And Four petitioner ſhall ever pray, 
| Benjamin Black. 
I do accept and agree to be the guardian of the 
faid Benjamin Black an infant, RR” to the pray- 
er of the above petition. by Richard Red, 
_ » Witneſs, C. D. 8 75 
In caſe the guardian appears before the jadge, 
there is no neceſſity for an affidavit of his ac- 
ceptance ; but if he does not, an affidavit muſt bs 
made as before. | 
A copy of the rule is to be annexed to the plea, or 
ſerved on the plaintiff s attorney. 


aa 


Plea bs an infant. 5 8 2 

kid the Kid Benjamin Back, by Richard Red, who 
ij admitted by the court of our lord the king, before 
the king himſelf, to defend for the ſaid Benjamin 
Black, who is under the age of twenty-one. Neat. 
comes and defends, &c. _ tos Bio 

The infant plaintiff, who ſues by prochein. amy, is 
not liable to coſts, becauſe he cannot, while under 
ge, diſavow the ſuit; but the prochein amy is liable, 
Str. 548. and if it appears to the court that he is not 
of ſufficient ability to pay the ang the court will 
order another whe } iS. Str. 708. an holy 0 


tiff, 


-ndan 


: * 1 1 
ARSE.” Yo a 1 1 Los. 11 3 
; i 


entries to —_ the flatute of Nai Of entries of 
Hue en and the inrolment of deeds. 


Of ſaving the ſtatute of limitation. 1 | 


Tas proceſs ſued out in order to avoid 
the ſtatute of limitations, muſt be carried to 
ſhe ſheriff for a non gf inventus, and then entered 


B b ba on 


2 


7 


36% Et Entries to ſave the Statute. 


on a roll as of the term in which it is returnable, | 
8, 7 i; Sz» 1 4 Wa” Fore? ws * = : ' 


Eu of @ bill of Middleſex. 4 
As Vet of the term of the Holy Trinity, twenty. of 
third George the third, one thouſand, ſeyen hundred x 
and eighty-three. Witneſs Milliam earl Mansfield. n 
| Middleſex to wit. The ſheriff is commanded to & 
take Benjamin Black and Fohn Doe, if they may be 5 
found in his bailiwick, and them fafely keep, fo that Wil ir 
he may have their bodies befote'our lord the King, at the 
Weſtminſter, on 111 next after 5 int 
to anſwer JY5lliam Nis, in a plea of treat and BY fe 
* By bill, 


.* that he then have there this precept. E 
s See und Mar: 


Feu, . 
At which day before our lord the king, at Well 


minſter, came the ſaid William Mpite in his proper 
perſon, and offered himſelf againſt the ſaid Benjamin 
Black, in the plea aforefaid ; and the ſheriff, to wit 


Barnard Turner, eſq. and Thomas Skinner, eſq. ſhe- 


riff of the ſaid county, returned that the ſaid Boye- * 
min Black was not found in his bailjwick. * 


1 the roceſs be a latitat, or attachment of privi- 
ledge it muſt be fer forth on the roll, with the 
return in the ſame form. And the proceſs, when fe- 
turned; taken to the ſigner of the writs, in order to 
be filed, and the roll carried to the clerk of the judg: 
wents to be entered and down. 


| Dee poſer: Wi: 
Entry of 4. B. gentleman, one ccc. 


| Middleſex to wit, Entry of a bill to ſaye the ff 
tute between William White plaintiff, and Benſam ito t! 


Block defendant, © © 
Returnable, &. Bol. 
| Wnt W Gaoorb 4+ of 48 
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Ot Entries to ſabe the Statute. 


If the proceſs be an original or eqpias, the ent: 
thereof with the return, (uch proceſs when returns 1 
being filed with the filazer,) muſt be made out 25 


- 


cordingly:..- © ot ans oo nh hd res ed aaely Aung 
' Upon the defendant's pleading the ſtatute n bar 
of the action, the plaintiff muſt ſhew that he hag 
continued. the writ to the time of the action brought - 
and muſt ſhew that the firſt writ was returned. For 
if the defendant pleads non aſſumꝑſit infra ſer annos 
ante exbibitionem hillæ, and iſſue be taken thereon, the 
plaintiff cannot give the bill of Middleſex or ſatitat in 
evidence, for it may be either the commencement of 
the action, or only to proceſs to bring the defendant 
into court, and as proceſs may be ſued aut before 
the cauſe of action accrues, Bull, ni. pri. 157. fo that 
the plaintiff inſtead of ae Wes ſhould reply 
z bill of Middleſex or latitat, &c. ſued out at ſuc 
a time, and ſhew the ſame returned, and then con- 
tinue the ſame in his replication on the proceſs on 
which the party comes in, averring that the firſt pro- 


. er eee who 


* 


$ eels was ſued out and returned with a view. to -exhi, 
unit his bill, or declare for the fame identical cauſe of 
it, Aion, and that the ſame was ſued out within the 


ime limitted by the ſtatute. 


le- N 9 71 f . 18. 1521 a; . 48 
ja- The continuances where the party 4. driven to - 
h on the roll 


ſhew the writ continued, may be entere 
Fu imm. 55 | 
The king or any eccleſiaſtical perſon is not within 
„/// cons, on 


to If the proceſs in a yoo action be ſued out 
iin the time limitted by the ſtatute, and a non e/2 


menus returned by the ſheriff, and the writ entered 
dn the roll and filed, althou h the party doth not de- 
care within the time limitted by the ſtatute, the action 

ll be faid to be brought in due time. 2 ent. 192. 
Pas . 8 
f an action properly commenced in an inferior 


e lu ourt within ſix years is removed by the defendant 
fame the king's bench by habeas corpus, the ſtatute 


limitations will be' no bar to the plaintiff in the 
Ing's bench, although ſix years were elapſed after 
c cauſe of action acerued, and before the removal 
e ; 88 


* 


Ot Entru of Hatistatttou. 


a into the king's bench, Bevin v Chapman, Mich. 10. 
Car. 2. 1 Sid. 228. 1 Tev. 143. Lord Raym. 1427. 


That is, if che phintiff replies the ſuit belo y and | 
ſhew A to have been within the fix years. 2 Salk, | 
424 : 9319367 1 


In img the aefenidacit pleaded the fatute of 

Mäntel tone, and the plaintiff replied that the defen- 

dant was parliament man, &c. plea over- ruled be- 

cauſe one may file an original againſt a parliament 
man, and continue it down without breach of pri- lf ;. 
| vilege; here being no actual moleſtation of his perſon ill +: 
; or eſtate, and this of abſolute neceſſity to ſave the Wl þ, 
. bar of the ſtatute, for ſuch caſe not being provided 
for by an exception, the plaintiff would be barred 
of his action though he could not file an original. 
Lev. 111. Med: 145. 2 Salk. 512. Show. 99: Carth 
137. l 1113. 


1F; 


„ , Entry of gabe ” 


a, 


rol 

Fr IF ctisfaion i is made of a judgment, a OTE of 

* | err ſhould be given to the attorney by the plain- 

| tiff, (at the expence of the defendant, 58 ** v 
ſatisfaction on record, which is made out on a piec IJ 
of blank parchment in the ſhape « of common a bal . 
| piece. A Bs tern 

 SatifaSon-piece. 3 | 
* e | 33 the 
Term, in the 230 Jear. of the reign off cout 
4 8 George III. 15 Stormont and Way. ſelf, 
Middle 4 2 Sattsfacklen is e between Of 
to wit. YN William White, plaintiff, and Ben * 
amin Black, defendant, in a plea of debt (or Wa. 
he.caſe is) for 1000/, debt, and 635, . 4 CN 
5d 
„ bre. 7 
+ 0 Hoh | _ A SOT . e ee i aid c 
Eng Loh 8 . 5 885 SOPs 22 Geo. 3. *E 
ai af o "Rell | 


/ 


| Of inrolling Weeds. 


This 1s taken to the clerk of the. judgments, whe 
will file the ſame, paying 35 . if in term, in vacation f 
1. 84. more, for the keys of the treaſury; if it is to 


6 be entered on the roll immediately, Wich . 
needleſs, as the ſatisfaction · piece is filed, © | + 


A 0 inrolling deeds. 
0 If the deed intended to be inrolled be a bargain and 


fale, one of the parties muſt acknowledge his execu- 


u tion, either, in court or before a judge at chambers ; 
e but if it require the judge's frat only, the party need 
ed not attend. | „ 5 


The deed is left with a judge, who with his own 
hand delivers it in court to the ſecondary, and orders 
him to inrol it. In term it may be inrolled immedi» 
ately, but in vacation muſt be left with the judge 
until the enſuing term. 3 


toll in this manner: ö 


As yet of the nn. SY. 
Witneſs, William, earl Mansfield. 
| England, to wit.. Be it remembered, That on the 


term, before our lord the king at Weſtminſter, 

| one of the juſtices of aur lord 
the king, before the king himſelf, came into the 
court of our ſaid lord the king, before the kinghim- 
ſelf, and recorded, that on the _ day of 
(the day of the 'acknowledgment of the deed), one 
thouſand, ſeven hundred and eighry-three, at Serjean'ts 


bite, in his proper perſon, and brought before the 
ame juſtice then there, a certain indenture, which 
he acknowledged to be his deed ; and prayed that 
the fame indenture might be inrolled of record in the 


kid juſtice, by his own proper hands, hath now 
delivered into court here, . ö 


trolled in theſe words, to wit. This indenture 
Tui bere is inſerted the deed verbatim, copying every 


When the deed is returned it is entered upon a2 


day of in this ſame 


Im, in Chancery-lane, London, came William 


kid court as his deed, which ſaid indenture the afore- 


inrolled, and it is 


word 


$07 


— 


* 


| fore the king himſelf, of 


” Sate 


word with this Hume of tlle parties; 40d making thi 
following mark for ſeals; N alid the witneſſes names); 
When copied and examined, theſe words are to be 
indorſed upon the deed, 

„ Inrolled in the court of our lord the king, be: 
term; ini the twenty. 
third year of the reign of king George the Third:” 

Roll. 


Then a docquet of tlie deed is to be ade upon 2 
Dip of paper, in this form: . 


Docquet: 


The entries of A. B, gentleman, one, &c: of the 
term of | Twenty third George the 


Finds one thouſand, ſeren hundred and eighty: 


Middleſex, t to Wits Indenture of sel and fale; 
dated the day of ont thouſand, 
ſeven hundred and eighty- three, and made between 
William White, of, &c. of the one part, and Benjamii 
_ Black, of the * part, of ten meſſuages and teri 
| acres of land, with eee in the pariſh of 


A. in he ſkid Nr . Roll 


185 of Noti ces: 
Mice 4% 4 git an interlecietory judgntint. 


\AKE notice that this honourable court. vi 

be moved to- morrow, or ſo ſoon after as FO 
del can be heard, that the interlocutoty jud 
ſigned in this cauſe, may. be ſct afide for i irregu 
with coſts, to be taxed by the maſter, and in ti 
mean time all 3 155 * Dated, &c- 


— 


TS 2 


c — 
6 AT FT IM 
+ : ” 4 
'S ; | 6 


Notice of motion to fet afide judgment alid inquiry. 

Take notice that this honburable court, wall bs 
moved on next or ſo ſoon after as counſel can he 
heard, that tlie interlocutory judgment ſigned in this 
cauſe, and the writ of inquiry executed thereon, 19 


be ſet aſide for irregularity with coſts to be taxed by - 
the maſter, and that in the mean time all proceeding! 
be ſtayed, & e. N eee 
Netice of motion to ſet afide" 6 judgment and" execution 
executed, and that the money paid, &c. be refforel. 
Take notice that this honourable court, will be 
moved on next or ſo ſoon after as counſel 
can be heard, that the judgment ſigned in this cauſe; 
and the execution iſſued and executed thereon, may 
be ſet aſide for irregularity, with coſts to be taxed by 
the maſter, and that the ſum of levied and pai 
in the hands of the ſheriff of Middleſex, may be re- 
ſtored to the above named defendant; and that the ſaid 
ſheriff retain the ſame in his hands; until the further 
order of this court; and that in the mean time alt fur= 


ther proceedings be ſtayed. Dated, &c. 


Notice notion to be permitted to file common bail. 

Take notice'that this honourable court, will be 
moved on next or ſo ſoon after as counſel 
an be heard, that the plaintiff may ſhew cauſe why 
be defendant ſhould not be permitted to file common 
lin this cauſe, and that in the mean time all pro- 


redings be ſtayed. Dated, &e. ' | 


Mice of motion to ſet aſide all proceedings for irregulatity. = 
Take notice that this honourable court will ba 
boved on next, or ſo ſoon after as counſel 

an be heard; that the plaintiff may ſhew cauſe why 
| the proceedings in this cauſe, ſhould not be ſet 
We for irregulagity, and that in the mean time all 

lier proecedings be ſtayed. Dated, ce. 


Ef i SL Notice 


369 


$ 


87 Ot Notices. 


Votice of motioon to ſbetu cauſe why it ſhould not he ri. i | 
ferred to the maſter to compute principal and interefi Ml * 
en a bond. 1 . 

T.asake noôtice that this honourable court will be ˖ 

22 on next, or ſo ſoon after as counſel can ll © 

be heard, that the plaintiff may ſhew caufe why it a 
mould not be referred to the maſter to compute the 
principal and intereſt due upon the bond in queſtion, 
and why 2 payment thereof, together with the coſts 

to be taxed by him, the ſaid bond ſhould not be deli. Wl ” 

vered up to the defendant to be cancelled. Dated, & 8 

Notice of motion to /hew cauſe why judgment /hould ut th 

©" , and K la infer the aa ee of an n 

© afidavit. 1 | | | 

Take notice that this honourable court will be ſe 
moved on next, or ſo foon after as counſel 
can be heard, that the plaintiff may fhew cauſe why 

te judgment ſigned in this cauſe ſhould not be ſet a- — 


fide for irregularity with coſts, and why the plaintiff 

ſhould not anfwer the matters of the affidavit annex- 

ed, and that in the mean time all further proccedings 
be ſlayed. Dated, &. e. 


Notice 6 motion to, cauſe why the mmer of the 
Bail Yu and the proceedings thereon /fould not be ſe 


Fo efide. 4 7 pric 
That this honourable cont will be moved on cou 

- -.,771. *” next, or ſo ſoon after as counſel can be ert 

| heard, that the plaintiff may ſhew cauſe why the hon 
aäaſſignment of the bail-bond in this cauſe, and then de 
proceedings thereon, ſhould not be ſet afide, upon Inde 
payment of coſts, to be taxed by the maſter, and in te uct 
mean time all the proceedings be ſtayed. NH 

' Notice of mation to. fhew cauſe why the writ ſhould ut =) 
| | JON and the plaintiff anſwer the matter of the of thy 

- davit. © J ut 

. 1 1 "OS... | * N | 
Take notice that this honourable court will be * 


moved on next, or ſo ſoon after as mw 


68 5 


- 


ſel can be heard, that the plaintiff ay ſhew cauſe 

why the writ of latitat iſſued in this cauſe ſhould not | 

be quaſhed, and why the plaintiff ſhould not pay VVV 
the coſts of this application, and that the plainti N 

may anſwer the ſeyera] matters mentioncd in the 

affidavit, 8 e at) FF 0 


Notice to the ſheriff ts retain money. | 

Take notice that this honourable court will be 
moved on, next, or fo ſoon after as counſel 
can be heard, that the plaintiff may ſhew cauſe why 
the judgment in this cauſe and the execution executed ; 5 
thereon ſhould not beſet aſide for ĩrregularity; and why | 
the money retained in your hands ſhould not be re- 
ſtored to the defendant, andthat in the mean time you 
retain the ſame until the further order of the court. 

To the ſheriff of the county of Middleſex, his 

bailiff and under ſheriff, = |; 1 


Chap. XI. VII. 
e 


A WRIT of error is a writ which iſſues out 
WW þ the court of chancery, and lies for ſome wo 
de, or ſuppoſed miſtake, whereby any one is ag- 
gieved by the proceedings and judgment in any 
court of record, having power to hold plea of debt, 
or treſpafd above forty ſhjllings, It is 2 commiſ- 
hon to the Jugges of a ſuperior court,. by which they 
ae authorized to examine the rec xd, upon which 3 
judgment - was given in ag inferior court, and on 
ſuch examination to affirm or reyerſe the fame, 26+ 
erding to law, „ „ x 
Any perſon damnified by error in a pecord, or that 
may be ſuppoſed to be injured þy it, may bring a 
vrit of error to reverſe it, whether he be party or no; 
but principal and bail cannot join in a writ of error. 
dor ean any perſon bring error to reverſe a judgment, 
who was not party or privy to the record, or who is 
tot injured by the Jn; and therefore to receive 


Deen advantage. 


ar" . N —— — 3 » > 7 
* _ 


3 


; - ” : 
. 
4 En 
. 'S. | 3 
1 8 
\ » 1 


advantage from the reverſal thereof Koll. Abr. 7411 


Dye 390. S e TIES * ; 
A = plaintiff is nonſu't at 27% print, he may bring 


error upon the judgment. Roll. Abr. 744. 
In this court a writ of error lies, if the ſuit be by 
bill, in the exchequer chamber; if by original, in 
parliament: If the king is a party, though the ſuit 
be by bill, it muſt al ſo be brought in parliament, ſo b 
alſo upon a judgment on a /cire facias. Saund, 346, W 
Carth. 180. Stat. 47 Eliz. c. 8. | | 
. A, writ of error is a writ of right in all cafes but th 
felony and treaſon, Sat. 504. and may be had againſt ce. 
EEE. {ors tac at J 
Error lies either in the ſame court the judgment Juc 
was given, or in a ſuperior court, In the ſame court br 
where the judgment was given, when the error was he 
not any fault in the court, but ſome defect in the to « 


proceſs, other than in the judgment, or the default of Wi fic 
1 2 continuance, Dy. 196 4. or for default in adjudg- the 
ing execution, 1 Rol. 16. 7 Hen. 6, 30. Telv. 155, Not 
F. N. B. 21. I. as, for miſpriſon of the clerk, or the 


error in fact, and then the error may be in the ſame 
_ court, 1 Sid. 208. except where the error is in the 

exchequer. 3 Lev. 38. WE Os 

But on error in law, or in the judgment of the 


e 


. 
* 


| the miſtakes of the former 
1 iz uo 444 Lass. 12 
Verdict. | 


Error lies from almoſt all inferior courts of record 
Pp England into the 790 bench. Error does not 
ie from newly conſtituted courts whoſe proceeding! 


are different ſrom the courſe of the common law, 1 
yet the coutt of king's bench may examine ſuch prog Erro 
_ ceedings, by certiorari or mandamus.” @ © lambe 
F et ie : 0 ſuit 
. » 4 : 

4 


bx - * 
; 89 4 & 


a : 


Et Error! 


Of Error from the king's bench into the exchequer chamber, N 


As no writ of error lay of a judgment in this court 
but in parliament, and as the ſubjects were often 
diſappointed of their writ af error, by the not fitting | 
of parliament, or hy their being employed in public 
buſineſs during their fitting. It is enacted, That 
where judgment is given in the king's bench, in 
debt, in detinue, coyenant,. account, action upon 
the caſe, ejectionæ firme,. or treſpaſs, firſt commen- 5 
ced there (except where the queen is party), the ; 
arty, plaintiff or defendant, againſt whom ſuch _ 
judgment ſhall, be given, may, at his election, ſuc. 


forth out of the chancery a writ of error, directed to 
ue chief juſtice of the ſaid court, commanding him 
e to cauſe the record, and all things concerning the 
ad judgment, to be brought before the juſtices, of 


the common pleas, and barons of the exchequer in 

to the exchequer chamber; there to be examined by 

the ſaid juſtices and barons, which ſaid juſtices of the 

common bench, and ſuch barons of the exchequer as | 
re of the degree of the coif, or fix of them at the ED 
kaſt, ſhall have power to reverſe or affirm the ſaid 

judgment, other than for exror concerning the juriſ- 

(&ion of the king's bench, or want of form, in any 

nit, return, plaint, declaration, or other proceed- 


on ng. And after ſuch judgment is reverſed or affirm- 
jon e, the ſaid repord ſhall be remanded, that the king's 
e of Wench may proceed thereupon, as ſhall. appertain: 


t of et ſuch reverſal, or affirmance, ſhall not be ſo final, 
and ut that the party who finds himſelf aggrieved, may 
new all ſue in parliament as before.“ 27 Ez. c. 8. 

mer This ſtatute only gives the party his option of 


lang error in parliament, or in the exchequer 
amber. | Ns 
The exchequer chamber under this act hath no- 
ing to do with errors in fact. 2 Lev. 38. 1 Vent. 
7. 2 Mod. 194. 12 | . 
Error can only be returnable in the exchequer 
amber in the caſes mentioned in this act, where 
e ſuit was commenced in B. R. If the ſuit is by 
1 1 original 


- 


*, . original, a writ of error upon à judgment muſt be 


ſcucc. 


Sk Error. 
returnable in parliament, and cannot be in the ex- 
chequer chamber, becauſe ſuch ſuit is not com- 
menced in B. R. hut in chaneerrxry. 
But if a plaintiff in B. R. be nonſuited, and there 
is a e Weg againſt him for coſts, error lies in can. 
| tra. 325. „ e 

After verdict, judgment ſhall not be ſtayed or 
reverſed, upon a writ of error, for any variance in | 
form between the -original, and declaration, or for 


wWuoant of an averment of the party's life, ſo as it be } 
2 he or they be in life, or awarding any venire, 

abeas 282 or diſtringas to a wrong office, upon 6 

any inſufficient ſuggeſtion, or by reaſon that the c 

aintiff in cjectionæ firme, or in any perſonal action er 


In all actions real, perſonal, or mixt, the death of 


in any bill, writ, &c. or for variante in ſuch writs, 


judgment, and all coſts and damages to be awardec 


ment in any perſonal action whatſoever, unleſs a fe 
1. c, 8. 16 Car. a. c. 8. / g- 


ing under age appeared by attorney, and the verdi& th 
paſſed for him, but this does not extend to action 
on penal ſtatutes. 21 Fac. 1. c. 13. ; 


either "ou between verdict and judgment, ſhall not 
be alledged for error. 17 Car. 2. c. 8. 

Judgment ſhall not be ſtayed or reverſed upon 
a writ of error, for any defect in or ſubſtance, 


from the declaration or other ptoceedings. 5 2 


Ss. HE a6 * 
Writ of error to be brought and proſecuted - 
with effect within 20 years. 10& 11 V. 3. c. 14 I 
Bail muſt be put in on an action on a fingle bond . 
ſor debt, or upon an obligation with condition forthe ne” 9 
payment of money, debt for rent, or upon any con 2 
tract, and to be bound in double the ſam recovered f B. 


to proſecute the writ of error with effect, and pay ſudpr 


the debt, damages, and coſts adjudged on the forme 


for delaying execution. 


3 fac. T: Go 8, 
No execution ſhall be ſtai 


d after verdi& and judg 


cognizance be entered into according to the 3 Ja 


Wii 


Of Error; 


This does not extend to writs 


error brought in any action popular, or penal, (ex- 
cept action of debt upon 2 Ed. 6. for not ſetting 
forth of tythes), nor to any indiftment, &c. actions 


upon the caſe, &c. after judgment by default only, 


in which no bail is requiſite, nor is it requifite, on 
2 bond conditioned for performance of covenants, or 
on a bail bond. 5 5 | 
Coſts are to be given upon writs of error, 8 & g 
IT. 3. c. 11. 4& 5 Ann. c. 16. . 
Every attorney who ſhall ſue out any writ of error 
an any judgment in this court, returnable in the ex- 
chequer chamber, ſhall forthwith allow ſuch writ of 


\ error with the clerk of the errors of this court, for 
} the time being, and no execution ſhall be ftayed un- 
f till ſuch allowance, and where ſpecial bail is requir- 
ed, if the plaintiff L ſuch writ of error does not 
of WR within four} days after the allowance thereof put in 
ot ppecial bail, the plaintiff in the action may proceed 


| Recognizance of bail in error. 
That the plaintiff ſhall proſecute his writ of error 
ned vich effect; and if the judgment is affirmed, ſhall 
atisfy the debt, damages and cofts ; together witlr 
1 beh coſts as ſhall be awarded by occaſion of the de- 
. of execution; or elſe that the bail ſhall do it for 
Il. : «4s oj 


| Bail by the leſſor of the plaintiff, after verdi& and 
pdement in ejectment, may be given by himſelf 
mly, and the plaintiff muſt enter into bail in dower 
umſelf only, 16 17 Car. 2. c. 8. ſect. 3. and the 
cognizance muſt be in double th 
Fear's rent, in ejectment. ; 


n order to ſue out a writ of error upon pur +. or 
; * d the king's bench by bill, returnable in the exche- 
Jer chamber, A precipe-is to be made for the cur- 


tr as follows: 


of error, brought by 


in executor or adminiſtrator, nor to any writ of 


to take out execution, notwithſtanding ſuch writ of 


alue of one 


3 5 
2 ” 4 4 
F of 
* 


Precipe. 4 


— 


N *% 
: " — * I 3a. 
— 23 £ 71 * 7 * 4 8 = 
» * 


3% of Etro. 
5 ? | . . * . e 8 Ak 
; 0 4 8 | 18 7 ' S l * + Præcipe. 4 r o ; 42 ESERE F bs 
d 8 1 n 182 26: EST 72 5 DS 8 fo - 2 CEE S 1 55 1 
MIiddleſex Writ of error for Benjamin Black, at thi 


' fuit of Witham White on a judgment in caſe, given 


jn the king's bench by bill, returnable. _ | 

„5555 8 O. D. attorney, 
This præcipr is taken to the curſitor of the county; 
in which the venue is laid, who will make out the 
writ, paying, without a private ſeal, J. is. 64 
88. 6d. more if a private ſeal; when ſealed it is to be | 
taken to the clerk of the errors, Who will, allow it, | 
a copy of which 'allowance,, muſt be ſerved 6n the | 
Ms attorney for the plaintiff in the original action, at 
; the farce ſnewing him the original, and from that 
time it is a /uper/edeas of all proceedings in the ori- Wil ; 
ome action; for the plainti F's attorney cannot be N 
In contempt until he is ſerved with the allowance; t. 
This allowance ſhould be ferved at the time of tax- I 
ing the coſts, and ſigning final judgment, but if Wl 
ſerved before, which is often done, yet it operates a4 21 
a ſuperſedeas, although he ſtays till after the retum 2 
before he ſigns final judgment, as the judgment has Wi th 
reference to thevfirſt day of the term, allowance WI tu 

. 20. Os. Gd. „ iH onion Hof Siena dl od 

When bail is required, the names of the bail and er. 
their additions, are given to the clerk of the erron; aft 
who will enter them in his book; and he takes theit WW 0n 
recognizance at the judge s houſe, ot chambers, of WF 
in court, paying at chambers 11. 5s. 6d. at Welt- Vit 
minſter, 65. 84. more. 3 % 185 : . 8 4 


951% neee 300 deen | 
Aol yd. 05319 ,, der ons OOH Tfoalt: 1 
| 1 ; 4-7: vet 020; Notice e , 4746 ie | beir 
pot dena Bart acaint in Nin 
roger e eee 
Take notice that ſpecial bail was chis day put in er 
upon the writ of error brought in this cauſe, wii fme 


the clerk of the errors, before the hohourable M error 
uſtice . at his chambers in Serjeants-9Wator 


Je 2 
Chancery-lane, London, and their names are Rid nine 


6 the 


5 


* : " i £ 
a "KR Hes 1 k . 
ov * - as 
p = = = i 0 
f 3x © # :F* 820 ax 


ard Red of dee, gentleman, and-George Green of ke. 


gentleman. Dated &c. „ Non Ne. 


— 


C. D. attorney for the plaintiff in error. 


To Mr. 4. B. attorneß 

for the defendant. | 
If the defendant in error, (the original plaintiff) 

excepts againſt them, it muſt be done within twenty 


days next after the bail is put in, which exception is to 


de entered in the clerk of theerror's book, and notice 
given to the plaintiff in error's attorney. Rule A. 


: If the plaintiff in error juſtifies, he gives two days 


notice, excluſive of the day notice is given, for that 
purpoſe ; and 10 77 the book to go to Weſtminſter; 


makes affidavit of the ſervice, and gives counſel a brief 


to move to juſtify, fee, 10s. 64. clerk of the errors, 
10s. officer of the court, gs. 64. N 


1 £ 


- The bail being compleat, the defendant. in error's 


attorney is to ſearch when the writ of error is return- 
able, and if no bail is required, this ſtep. is the firſt 
that defendant's attorney in error takes; if it is re- 
turnable the ſame term the allowance is made on; 
he then proceeds by giving a rule for the plaintiff in 


error to tranſcribe, Which rule expires in eight days 
after ſervice 3 rule 25. a copy of which is to be ſerved 2 


on the plaintiff in error's attorney, 


A copy of all the proceedings is then to be. left 


with the clerk of the errors, Who makes the tran+ 
ſeript therefrom, and the bill is filed the ſame term the 
declaration is of with the clerk of the declarations. - 
The clerk of the errors will, upon the proceedings 
being left, ſend to the plaintiff in error's attorney for 


2 guinea in part, or if not, upon receipt of the rule 


to tranſcribe he is to leave him one; if the plaintiff 
in error's attorney does not tranſcribe the record, the 
lame term the error is returnable of, the defendant in 


error's attorney may; but if he does, the defendant's 


Morney will next term go to the treaſury, and exa- 


dine the tranſcript with the roll, paying os 


o the length, which a rg of the errors will ſen 


far 


I 
L W 


* . 
1 3 
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for; if its not examined in term, the keys of the tres · 
yy muſt be paid for. 97s | | 


| bench into the exchequer chamber, but only a tran- 


of the errors in B. R. but afterwards by the clerk of 
After the tranſeript is examined and compleat, the 


the clerk of the errors in the exchequer chamber, In 


will fign a non prof himfelf, and tax the cofts. But! 
e 


next term get a rule to affign errors, Rule 25, 2 copy l 
to be ſerved on the plaintiff in error's SORT» « 


The plainti 


* a treble penny ſtamp paper, and filed with the cle 
of the errors on cam. ſcace, paying. 88. for filing. 


in mined K cen errors are aſſigned) may jo 
moves for a concilium, ſets down the cauſe, a 
moves for judgment himfelf; and afterwards taxes 


- coſts, which he will give the defendant in error's att 
ney on papers who may then ſue out execution. 
a 


be argued) ten days notice is to be given to the ci 
_ of the errors for that purpoſe, and the plaintiff the 


mon pleas; and the defendant four to the bard 


* F ” ' f 7 . 
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he record itſelf is not. returned from the -king's 


ſcript thereof, and all the rules until the making and 
delivering, over the tranſcript are given by the clerk 


# - 


the errors in the exchequer chamber, 


clerk of the errors in B. R. delivers over the ſame to 


won mz AQ w oa EY © 2 


this term which is the ſecond, the defendant in error 
attorney applies to the clerk of the errors in cam. ca, 
for a rule to alledge diminution, which is to he done 
in eight days after ſervice, or a nonſuit muſt be en- WM in 


tered. Therefore the plaintiff's attorney in erm c. 
muſt pay the money as marked upon the rule, 88. for 


alledging diminution, and 1s. 44. per folio for the 
.tranſcript, if not, the clerk of the errors in cam. ſcaa 


he does, then thedefendant in error's attorney muſt the 


he muſt _ errors in eight days next after ervi 
's attorney draws an aſſignment of errc 
paying counſel ſigning 105. 6d. which is ingroſſed « 


The next term being the fourth, the defenda 


in error immediately, which is done at the office of fl 
clerk of the errors in cam. ſcacc. who when this is dot 


If the plaintiff deſigns to have the errors ſet dc 
(that is where real errors are aſſigned and meant 


to deliver four paper books to the judges of the ei 


four days before the day of argument. Rule, Eat. 5 


Car. 2. 


= 


In this caſe a chncilium muſt be moved for in form, 


and the clerk of the errors in cam. ſcacc. ſets the errors 
down for argument. If the plaintiff in error does 
| not ſet them down, the defendant may; briefs in 


copy of the whole proceedings from the tranſcript 


clerk of the errors in cam. ſcacc. and then the briginal 
plaintiff may ſue out execution. | 


| Afterwards to wit, om next after 


C. D. his attorney, and ſays that in the record and 
proceedings aforeſaid, and alſo in giving the judg- 
ment aforeſaid, there is manifeſt error in this, to 


ad William White, to have and maintain his afore- 


$ alſo error in this, to wit, that by the record afore- 
aid, it appears, that the judgment aforeſaid, in 
orm aforeſaid given, was given for the ſaid Milliam 
White, againſt. the ſaid Benjamin Black. Whereas, 
the law of the land, the ſaid judgment ought to 
ave been given for the ſaid Benjamin Black, againſt 


rrors aforeſaid, and other errors in the record and 
d altogether held for nothing, and that he may be 
the ſaid judgment, Ke. | | 

Upon a ſpecial verdi& the judgment in B. R. was 
Ir the defendant, which was "reverſed in the ex- 
equer chamber. Beſides the reverſal, the court 


ez 2 compleat judgment for the plaintiff, viz, 
at he do recover Carth, 319. Ld. Raym..10. 
FTF. 4 oe De ES 1 
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this caſe are to be given to counſel, containing a ' 


if the judgment is affirmed, the coſts are taxed by the | 


Afignment of error in the exchequer chamber. 8 


in this ſame term, comes the ſaid Benjamin Black, by 1 


wit, that the declaration aforeſaid, and the matters 
therein contained, are not ſufficient in law for the 


ſaid action thereof, againſt: Benjamin Black. There 15 


de ſaid William Mpite. And the ſaid Benjamin 
lack, prays that the judgment aforeſaid, for the 


roceedings aforeſaid, may be reverſed, annulled, 


ſtored to all things, which he hath loſt by occafion 


* 
* + — * 
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8 


oy — * 


* 
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1 
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ot Ger. 
In ſreſpats three hundred -pounds amg were t 


75 recovered, «and error was brought on the judgment t 


in cam. ſcacc. pending, which, the plaintitt brought t 
an action of debt uphn the judgment, and by all the £ 


jud ges, except Keehynge, it well lies, for the recoid it- b 
ſelf is yet in court, and the writ of error is2 * re 
| Kent 1 Lev. 153. . 5 is 
| | th 
Error from the commen plear into the ling Bench. R 
© The court of king's 8 bench, hath power to corred of 
errors in the court of common pleas, and the record ll 
' itſelf muſt be removed there, that it may remain 28 
- 38 and dai, es of the law in like caſes, 

9 7. 57. "EE | 
If a judgment be N in the common ph, and Wl In 
the defendant brings error, a Præcipe is to be made 

for the curſitor i in this form : „ | 

| Procipe for a writ ,of e error on a judgment is C. B. n 

wn 

Middleſex. - Writ of error for Benjamin Black 

againſt i liam White in caſe, on a judgment in the this 
common pleas veturoable — whereſoever, &c. eou 
8 5 5,500 Do Attorney, faid 
| i 178 
This e is taken to the 0 office of 

the proper county, who will make out the vrt, To 
- paying 11. 18. 64. if a private ſeal 85 64. more. fe 

The writ is then taken to the clerk of the error, 
in C. B. paying him fer the allowance 24. 2s. 64. 8 T 
copy of the 9 — is to be ſerved on the plaintiff's ing, 
c 5 8 the original action. atten 
I bail carat a the plaintiff in error's attor fervi 
- muſt put in —4 ſame, before one of the juſtices o nove 
the common pleas, within four days next after court 
filing the writ of error with the clerk of the errors, oi ance 
an execution may iſſue, 5. at 
The names and addreſs of the bait: are to be giref me 


9 fe nn. br, 84. more; and — 


to the clerk of the errors, who will take the recog 
NT at-one of the judge' s chambers, paying h bit 


* 


„ 


thereof is to be given to the defendant in ertofò at- 

torney, who may, if he thinks proper, except againſt 

them, by entering the exception in the book of the 

clerk of the errors, within twenty days next after 

bail is put in; and applying to the clerk of the er- 

rors, for a rule for better bail, rule 46. copy of which 

is to be ſerved on the plaintiff in ezror's attorney, 

this rule expires in four days. | 1 Ren, 
If it is intended, that the bail ſhould juſtify, tgen 

the plaintiff in error's attorney will give notice there- | 

of, two days excluſive of the day of juſtifying. > - © - 


Notice of juſtifying bail. 


In the common pleas, Been Black, plaintiff 


In error. „ 5 
N William White, defendant; 
Take notice that the bail already put in For the 
plaintiff in this eauſe on the writ of error, and of | wn 
whom you have had notice, will, en the * 
da of next, juſtify themſelves in 
this honourable court at Weſtminſter-hall in the 
county of Middleſex, as good and ſufficient bail for the 
faid plaintiff, Dated this day of | | 
x ts, Your's, &c. | 

| C. D. attorney for plaintiff in error. 
To Mr. A. B. attorney e | 
for the defendant in error. 


The day before the plaintiff in error intends juſtify- 
ing, he muſt give notice to the clerk of the errors, to 
attend with the bail book, making affidavit of the 
ſervice of the notice, and give it to a ſerjeant to 
move to juſtify the bail, fee 10s. 6d. juſtification and 
court fees x55. in the evening the rule for the allow- 
ance is to be drawn up at the ſecondaries, paying En 
5. and a Copy ſerved on the defendant in error's at» - 
If bail is not required, as for inſtance, on j 
ment by default in caſe, treſpaſs, and the like, th 
lefendant in exror upon the, return of the writ gets N 
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late of Weſtminſter, in the county of Middleſex, 


term laſt paſt, for thirty pounds damages, and fifteen 


= 


— 


; 3 n 


rule m tranſeribe, (and the ſame is done by bim, 


after bail perfected, as the next ſtep] the rule is had of 


the clerk of the errors in C. B. paying 4. and a copy 
is to be ſerved on the plaiatiff in error's attorney. 


The plaintiff in error's attorney before this rule 
expires, which is in eight days next after the ſervice, 
uſually pay one guinea in. part of the tranſcript to 
the clerk of the errors, and before it is compleat the 
clerk ot the errors will fend for more. X 

. If there be no original filed and the vacation of . 
the term in which judgment is ſigned is elapſed, the 


defendant in error's attorney muſt, before he. takes : 
out a rule to tranſcribe, petition the maſter of the J 
rolls for an original; therefore if a writ of error of 
is expected the plaintiff ſhould get the original alloy- 
ed by the prothonotary, in the taxing of the coſts, and 
make a præcipe for the original forthwith; which is 
to be taken to the curſitor to make out the original, 
for in caſe this is neglected, the maſter of the rolls 
will not order the original to be made out, but 
upon payment of coſts to the plaintiff in error, in caſe 
he does not further proſecute the writ.” | 
Puten to the maſter of the rolls. Tit 
JJ pe Ons 3 LAB the 
; In the common pleas. William ras plaintiff, the 
| Gut e e Benjamin Black, defendant, How 
The humble petition of the ſaid YVilliam WY bite, the I k, 
—ͤĩ lid. 
TLuhat your petitioner in term, one thou- j 


ſand, ſeven hundred and eighty-two, commenced an 
action at law againſt the above - named Benjamin Black, 


gentleman, in his majeſty's court of common pleas A 4 
at Weſtminſter, in a plea of treſpaſs on the caſe, to 


bis damage of fifty pounds, and your petitioner hath "A, 


Jaid his venue in the county of Middleſex; and judg- 
ment hath been obtained in ſuch action in 


pounds 


E r 


4 »- © -. oo 


pounds coſts, whereupon the ſaid defendanf hath 


brought his writ of error, \ returnable to his majeſty's 
court of king's bench, n | wherefoever, &e. but 
no further proceedings have been had thereon; > 


That your petitioner hath not as yet ſued out | 


any original writ to warrant the ſaid judgment, and 
hat 2 adviſed it is neceſſary that . — fhould 
be ſued out to warrant the ſaid judgment, and the 
time for applying for the ſame in the ordinary courſe 
js expired, and that the curſitor of the ſaid county 
cannot make out the ſame without an order from 
14% 7 re goo 3 ler ng 
Four petitioner therefore humbly prays 
your honor, to grant unto him an order that 
the curſitor of the ſaid county of Middleſex 
may iſſue an original writ in this cauſe, out 
of this honourable court, returnable to his 
id majeſty's court of common pleas. 
And your petitioner ſhall 
ä 
Secretary to the maſter of the rolls, for order 55: 6d. 
A copy of the petition and order muſt be ſerved on, 
and after ſervice a tender of the coſts in error, made to 
the plaintiff in error's attorney, which if he accepts 
the original plaintiff may nonpros and take out exe- 
cution ; but if he elects to proceed, no coſts are a 
lowed, and the order is taken to the curſitor, with 2 
ae who will make out the original, which may 
returned in this manner, though its uſual to leave 


5 


laid. : ; f N | 
Nau of (he mjginal is ca, „ 
And 


e 5 
% f 8 


'« The within named C. D. has not any thing in 


e he can be attached, (if the 
ion be debt, ſummoned.“) The anſwer of 
; 66 . = TY 


eſq. « 8 
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it with the ſheriff of the county where the venue is 
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Wen the original is ſealed, and the return filed, 


* 


I 


_ after the return. 


errors dues not bring in the roll until the laſt day of 


92 the clexk of the errors does not bring in the roll until f 


the defendant in error*s attorney will proceed by a ſin 
acias quare executionem non, to ſhew cayſe' why exe. 
_Fution ſhould © not be adjudged to the plaintif, 


7 laft day of term, on that day, returnable the firſt da 
of the next term, if its compleat in vacation, and no 
delivered over till the firſt day of the next term, thet 
it is to bear 1 fe that day, and there muſt be fifteet 
. s between the tee and return. | 


is a furnmons thereon from the ſheriff, paying 2% 4 


1 
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it is taken to the ces brevium of the common pleas, 
and filed, paying 44. filing, and 44. every poſt-term 


Alfter ſervice of the rule to tranſcribe,: a copy of 
the per" en, eee be left with the clerk of the er- 
rors and of the judgment (of courſe the roll is to be 
docqueted and carried in), If the writ of error be re- 
turnable the firſt return of the term, the clerk of the 


5 » 


If it be returnable on any other return of the term, 


tze fit a of the ſubſequent term. 
* When the tranſerſpt is compleat, the'defendant's * 


attorney attends on the clerk of the errors, who will go af 
with him to Weſtminſter,” and examine the-ſame, after 


its examined, the record is brought in andfiled in the fi . 

office of the chief clerk in B. R. with the writ of e. fe. 
ror annexed. And the parties take copies upon pay- 4 

ing i; per ſheet, but it is incumbent on the attorney Fes 
for the defendant to-take"it forthwith, as it will be Tr R 

wanted in the future ſtage of the cauſe. - lie 

The cauſe is then in the court of king's bench, and Wy 


which is made returnable not on a * certain, but 
on à general return whereſoever the king ſhall the 
be, and teſted if the franſcript be compleated the 


| e writ of ſcire facias is to be ſigned by the ſigne 
of the writs, figning 15; fd. ſealing 7d. and if left | 
'a nbi, 18.' to the ſheriff, if left for a ſcire /ecr, the 
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If there Axe emo ſore fo acias' the. laſt need. not lie 
rd ys in the office before the return, not for a. 
ſeire feet, 3 Burr. 11423 


dant is warned, or upon a mkil returned on the alas, 


the defendant in error muſt give a rule Aan, at che | 


clerk of the rules, i in this manner 


We # F 


6c In error, Benjamin Black fag 2 72 7 5 


rule on 1 ſcire r 


A. B. attorney 
Rule 13. 10d, which. expires in four days, excluſi 1 


ſignment o 
attorney, - he may take out execution, but cannot 
unpros the error, till after the rule is given for et 
alignment, 4. Burr. 1972 · but moſtly, the plainti 

vill align errors, which are uſually the commgn er- 


fien the want of an original. 
"If the plaintiff in error does not aflign errors, the 


error, proceed by getting a rule from the maſter of the 
king's bench office to aſſign errors, who will give the 
lame on the Galt of the Fa facias, which rule is to 
te taken and entered with the clerk of the rules, pay- 
ing 15. 10d. and a copy ſerved on the plaintiff in error's 


xrors within the time mentioned in the rule, the de- 
ndant in error ma then ſign a nonpros ur want 
dereof, which is entere upon a double half- crown 
ar 2 aper, and on a roll, of the term the tranſcript 
the ſcire facias muſt 1 4 the tranſcript 
fond there muſt be a poſt docket, A ning wit 
e tranſcript ; the . clerk 4 the judg 
18 bench office ſigns the ſame, . 158455 g according 
c length of the p leadings, an Jr EY 
coſts by a bill. 
If the plaintiff in error aligns errors, uch fl - 
nt muſt if . be ſigned * counſe . 
eble 2 ns Wig: 


ad on- a oh 


22 


On the return day, of the fire. facias, if the LCF + | 


of the day, . upon which day, if there is no aſ- 
errors left with the efendant in error's | 


rors, as Attended with leaſt expence, but he may aſ- : 


leſendant in error muſt, in order to get his coſts in 


morney, and if he does not deliver an aff nment of 


. fo the | 


| the clerk of the errors in B. R. or in the treaſury if 


As 


4 Writs, paying 14. 87. ſigning, ſealing 74, and 


; gned Ke: the dag 1 
bt 01 ATT To) Ko 854 = e and 725 
| | veted 0 


on 2 treble 5 Naw, 


17 the errors aff gned is the wane * an original, then 
4 rule muſt be obtained from the maſter, to return 
2 writ of certiorari,” which writ muſt be iſſued 
the plaintiff s attorney, and ſigned by the figner of 


is to de left with the cuſtos Brevium of the common 
pleas, who will certify whether fuch original is filed 
or not. If the defendant's attorney in error has not 
fled it, 3 this is returned) he may file his 

original and make out a certiorari himſelf, and upon 
that the euftos brevium will alſo, return the original in 
the cauſe,” which is to be-filed by him at the officeof 


term ti 
2 But if the real original is returned and filed, then 
the defendar t in error gets A copy thereof on treble 
ed, and joins in error by leading in Mullo eff errutun, 
and ere a non miſit breve on tecord, without og 
any notice 6f the diminution ; and the afſighment o 
1 or is void. ſu 

Ferfor. de aligned, in the origi mal, and an etrone- 


dus driginaf is returned upon 4 Tee, and upon de 
thi . In ON e is leaded, and after the court * 
ag informandani coß e rant anoth et certiorarh Joir 
Ir 5 original, and iſpan' this a good original i con 
es hg ecourt ou gh o ititen@, though this is the plai 
original o Which t Hy ut 1 10 was 2 26 jul and 
4 t. to 7 den ed to be good 685% Ur. C the 
Is. le 17 5. 3 al, 363. 497 cler 

1 8 of the ter 1265 w ich final Ju ay 
was given, will not r it that judginent, f Nr a butt 


pears, up an, the fa fame 8 5 or that ete have been pri 
1 9 eq ue ent terin. But the . » 
0 origin 17 7 the tefm the pla 


91 0 Dey. Hap, 4 of Be. Ae 
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red. My . rom mped Pos and then de 

to LE Tinti in ert e - bur if gen 
the defendant's doch Gin Bü * ire 
and deliver the — 2 x7 'nullo Ui eral 
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2 paying him 28. 44; for entering the lame on 
recorcq. ; 8 V TAILS II 1 „55 i 


nn Nee, IN 
3 e . So mont and Way. . 
term, twenty- third George the Third. 


William White, Y There is not any error. N 
againſt F A..B. attorney for the 
Benjamin Black, defendant in error. 


3 


After the joinder in error either party may move 


the court for a Concilium, counſel 10x. ed. the rule 
1 for which 'muſt be drawn up at the clerk of the 


rules, and the proceedings entered on the roll, as of 


1 the term the tranſcript was filed, the clerk of the 
le treafury will mark the ſame, and enter the cauſe for 


argument, as on demurrer, a gopy of the rule muft 
de ſerved on the oppolite attorney, the roll docquet- 
ted at the king's bench office, and filed in the trea» 

ſury at Weſtminſter. , nog tn 
The whole proceedings are entered on the roll; 

beginning with the writ of error, to the end of the 

tranſcript, aſſignment of errors, to the end of the 
joinder ; copies are then made of the paper bogk'which 
contain the whole proceedings as on the roll, the 
plaintiff is to deliver two copies to the chief juſtice 
and ſenior judge, the defendant two other copies to 
the other judges, R. M. 17 Car. 2. paying each 
clerk 25. By the rule of: Eaſter, 2 {= 2. the paper 
books ſhould be delivered four days before argument, 
hut two are now held ſufficient, If the plaintiff's attor- 
ey neglects to deliver the books an his part, the defen- - 
Gant may, then judgment will be given of courſe 
zainſt the plaintiff; the defendant draws up the rule 
or judgment at the clerk of the rules, and ſtamps it 
vith a double half- crown ſtamp, and the maſter will 
hr the coſts thereon, without a bill, but muſt have 
the roll to mark, hich the elerk of the treaſury is 

hp 


4 * 


ic bring to the maſte r. Ai 701] KAISER BEL ha 

If the plaintiff in error does not aſſign the Want of 
noriginal, &c. or pray à certiorari; and ee N 
benment + that the judgment is given forthe plan- 
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tiff, whereas it ought to have been given for deſen- 
dant“ is made, in that caſe the defendant in error, 
may join the next term in error, and move for a 


conſilium as before, without a rule to return the cer- 


* 


George, &c. To the ſheriff of Middleſex, greet- 
ing: Whereas William White, lately in our court 
before Alexander lord 8 and his compa- 
nions, our juſtices of the bench at Weſtminſter, by 
our writ, and by the judgment of the ſame court, 
aeg againſt Benjamin ng” , of Mot 
minſter, in your county, gentleman, fifty pounds 
| fot his dam cho which 2 —— by occaſion of 
the not performing certain promiſes and under- 
| takings lately made by the ſaid Benjamin to the 
ſaid Milliam at Weſtminſter in your county, as for 
his coſts and charges by' him about his ſuit in that 
behalf laid out, whereof the ſaid Benjamin is con- 
Vvicted, as by the record and proceedings thereof, 
which for certain cauſes, we lately cauſed to be brought 
into our court before us, | manifeſtly appears, 
and now. on the behalf of the ſaid William we 
have been informed in our ſame court before us, that Bry 
although judgment be thereon given, yet execution : 
pf the damages aforeſaid ſtill remains to be made to 

him. the aid Il illiam, whereupon the ſaid William 
hath humbly beſought-us, that we ſhould provide him 
a proper remedy in this behalf, and we. being willing 
that what is juſt and right ſhould. be done in tbis 
Particular, command you, that by good and law- | 
ful men of your bailiwick, you make known to the Tatts 
ſaid Benjamin that he be before us on |  where- 
ſoever we ſhall then be in England, to ſhew if be has idion 
or knows of any thing to ſay for himſelf, why the Bier... 
ſaid William ought not to habe his execution agai! pe 
him' the ſaid Benjamin for the es aforeſaid, 4c. er t. 
eording to the force, form, and effect of the ſaid eco Nprigin: 
very, if it ſhall ſeem expedient for bim ſo to do; ani iſi-... 
further to do and receive whatin our ſaid court * "fi 


4 


— 


us ſhall then and there be confiferegof bi tits be. 
balf, and bave you there then the names of thoſe by 
whom you ſhall cauſe it to be known to him, and 
this writ, Witneſs William «ys Mansfield at Weſt- 
minſter the day of in the twenty-third 
year of GY FRY 


© Proj.” . | e SOT 


White ae and Benjamin Blath, defendant, re- 
able ee ee e  whereloever, o_ re 


To be ined by the aer of the wits; ; Ggning 
17, 84. RO Je e e 


omen 1 ee that there # is no wright writ i fl 
, "HE: fe W: 5 
0 To: . idea yaref 
1 the reign of king George the th 
at Brjamin Black, Afterwards, "ey is to PE en 
on againſt | 
155 William White. in this ſame term, 83 our 


am I bord the king at Weſt comes the ſaid Benjamin 
yy C. D. his attorney, and ſays, that in the record 
- proceedings aforeſaid, and alſo in the giving of 
tte judgment aforeſaid, there is manifeſt errar in. 
lis, to wit, that the declaration aforeſaid, and the 
unters therein contained, are not ſufficient in ! 
br the ſaid YY/illiam to haye maintain his aforeſaid, 
Kon thereof a gainſt the fail Be Benjamin ; there is allo, 
mor in this, 1 Wit, that by the record aforeſaid. it. 
pears, that the ſaid Benjamin was attached to an- 
er to the ſaid Migiam in the plea aforeſaid, et no. 
"ginal writ Between the | arties aforeſaid, i plea 
Wreſaid, is filed of Rs nor remains. 7. record - 
c 


fe court of thi faid lod the king ; of the * bene 


Mäddleſex. Scire Fabia in error between killa 


N and ry, 


, 


* 
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ot Weſtminſter: aforeſaid ;. therefore in that there is 
manifeſt error; there is alſo error in this, that it — 
pears by the record aforeſaid, that the jud 
aforeſaid, in form 17 given, was given = 
- faid an ainſt the ſaid Benjamin, 657 ng by 
the law of the land, the ſaid Judgment ought to have 
been given for the ſaid Benjamin againſt the ſaid Jl 
jam; ; and the ſaid Benjamin prays the writ of our faid 
lord the king to be directed to the ciſtos brevium of 
the ſaid court of the bench at Weſtminſter, to certify 
to the ſaid lord the king the truth of the ſame, and 
it is granted to him, &g. and the ſaid Benjamin prays 
that the judgment aforeſaid, for the errors aforeſaid, 
and other errors in the record and proceedings afore- 
ſaid, may be reverſed, annulled, and altogether held 
for nothing; and that he, may be reſtored to all things 
2 he heath loſt by occaſion of the laid judgment, 


—_ a WC a. 


"If the want of warrants of at rney is aſfigned for 
—_ then is ſaid, there is alſo error in this, to 


that there is no warrant of attorney filed of re; 
pris i nor remains of record in the court of our lord | 
the king of the bench at Weſtminſter, between the //7 

rties of the plea aforeſaid, to warrant the faid 4. , 

be attorney for the ſaid PVilliam Mbit: againſt the 
8 ſaid amin in the plea e e in this 4 
there i manifeſt error.” * t 
is; 
enn eh mH rg bs, 
80 the Third, Kc. To our ri t truſty 15 ther, 
well be Sx inht ty . ſaid” 
office of keeper up the writs, ro and records of ou there 
court of the hench, greeting 1 = being willing f error 
certain cauſes to be errtind Mi: Wy, any original pe. 
writ between William White and Benjamin Black, lu laid 4 
of Weſtminſter, in - county of Mi ddleſex, gentle the [a 
man, a plea of treſpaſs on 92 1 de filed 4 youll the f. 
=— y or not, do command you, that = ſearch o fd”; 
origin writs, irected to gur ſheriff of Middleſe % 
Thich arc filed of 28 in your cuſlgy of rorg 
8 Ache W 9 gs ' OR e . Focee 
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wenty-thira year of our reign, 195 what you mall 


find therein of an original writ" iſſued between the 
parties aforeſaid, of the plen aforeſaid,” you certify 


to us without delay, on ._._ Whereſoever 
we ſhall then be in England, together with the re- 
turn and indorſement thereon, as fully as the ſame 
remains in your cuſtody, and this writ. | Witneſs 


Wiliam carl Mansfield, at Weſtminſter, te 
day > . bes e year of out 


eign. We 


s 1 8 = xp 

8 ; 8 F 1 * 
s * — * » * 5 3 a 
q if 


124 f 


Middleſex.” 5 "ou eme the a of ya 


original between William White, plaintiff, and Bens 
us Lene, defendant: 3 er nay = bl wr FER fac 


s . 
41 


een, lere error. 4 4 944 FE 


2 


Benjamin Black, 9 5 0 11 S 
againſt Zane year of 1 a R _e 
IWi lla am He., Third. | 
1115 r Ster nunt and Way 
Afterwards, to wit, on next ay 


in this ſame term, comes the ſaid Benjamin; by C. B. 
dis attorney, and ſays, chat in the record and pro- 
ceedings, aforeſaid, there is manifeſt error in this,. to 
wit, t at the declaration afoteſaid, and the matt op 
thereih Contained, are hot fuſfcient in law. for 


id William to haveor maintain nis afofeſaid action 
thereof 1 5 him che ſaid Benjamin, K is 1655 
error in 


wit, that by the record aforef, * ky 
Wpears,. that" e judgtnent Ann, in form afore- 


71 rf 5 ven, was + vent for the the faid IF; Ham *gainft i 
e laid | 


Binjamin. whereas "by the law of the land, 
'd * Judgment py t. bs ave been given for the 


Benjamin againſt the, ſaid William, and che ſaid 
2 min pray: that 


errors afgreſa 9. and 5 ors in wel record, and. 
Moceedjygs, foreſki®,” ny b Fevetled, . | 


| uy 5 2 + + amine and d Way | 


ig org afortſaſd, for the 
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ns 8 il to vit, on 180 
next after in the th ear - of the re reign 


of our ſaid lord the = the ſaid len, by bs 

ſaid attorney, freely comes here into court, and ſays, 

that there. is no error either in the record and pro- 

| ceedings aforeſaid, or in iving the judgment afore- 

1 ſaid; and he prays that the ſaid court of our ſaid 
lord the king now here, may proceed to examine, 28 m 

well the record and proceedings aforeſaid, as the mat- fa 

ters aforeſaid above for error aſſigned, and that the m 

judgment aforeſaid, in form aforeſaid given, may be 25 

in all things affirmed : but becauſe the court of the the 


faid lord the king now here, is not yet adviſed what be 
Judgment to give of and concerning the premiſes; the 
a day is therefore given to the parties ee to uh. 
5 come before the ſaid: ord the king on day 
5  Wherelvever, &c. to hear the jsdgment aſoreſaid, befe 
dor that the court of the ſaid lord the king now here, I crer 
is not * adviſed thereof, Ke. Y ; men 
| Fe „ : lord 
Ne in vr where the want of an wiginel aſe 
: en At 
* Which Gid; EE of certiorari fo rayed and granted, BW ni; 
ls in theſe words, %; wit; od d grate, ** 
is ſet forth the writ, of certi grari) which ſaid chief WM::oce. 
juſtice of the 6 hench aforeſaid, "returned and certified f om 
unto our {aid lord the Kit "hat, d W virtue of the , 
ſaid writ, he had ſearchec records, and other re- fully u 
membrance rolls of the warrants of attorney for the ting 7 
faid county of Middleſex in his cuſtody, filed of r- on; 
[cord of derm, in the 5 ar of teu tn. 
reiga of o our ſaid lord the king. and Shae! ere is Wh the 
; original writ iſſued again the faid amen, at thee, 

- fi of the” faid William, in = 4 e, in Magde; 
V. filed of record, which ſaid writ be the fam af. 

Ae 3 certified to the ſaid Jord the king 


7, appeared by the ſchedule thereunto annexed, which 

{.id ſchedule ſo annexed to the ſaid writ of certiorarz, 

follows in theſe words, to wit, (here is ſet forth the 

ſchedule verbatim which ſaid writ of certiorari, to - 

cether with the return thereof, among the records of 

| term aforeſaid is filed, and hereupon- 

afterwards, to Wit, n next after | 
ene £00, 0 eG : | 

reign of the ſaid lord the king, the ſaid William, by | 

his attorney aforeſaid, freely comes here into court, . 

and ſays, that there is no error either in the record 

and proceedings aforeſaid, or in giving the judg- 7, 

ment aforeſaid ; and he prays that the court of the _ -n 

ſaid lord the king, now here, may proceed to exa- 

mine, as well the record and proceedings aforeſaid, 

35 the matters aforeſaid for error aſſigned, and that 

the judgment aforeſaid, in form aforeſaid given, may 8 i 

be in = affirmed; but becauſe the court of ; ns 

the ſaid lord the king, now here, is not yet adviſed | y 

what judgment to give of and upon the premiſes, a 

day is given therefore to the parties aforeſaid, to come 

before the ſaid lord the king on whereſo- 

erer he ſhall then be in England, to hear the judg- 

ment aforeſaid, for that the faid court of our ſaid\ S 

lord the king now here, is not yet adviſed thereof, &c. 5, ol 


3+ 


| Afirmance of judgment, 

At which day, before our lord the king at Weſt- 
ed, WW ninſter, came the parties aforeſaid by their attor- 
ere Wi nies aforeſaid : Whereupon, as well the record and 
hiet proceedings aforeſaid, and the judgment given in 


ihe Wi form aforeſaid, as the matters aforeſaid by the ſaid 
the Benjamin above for error aſſigned, being ſeen and 
r. -en underſtood by the court of our ſaid lord the 
r the ling now here, and mature deliberation had there- 


ipon ; for that it appears to the court of our ſaid 

ord the king now here, that there is no error either 

the record and proceedings aforeſaid, or in the 

ring of the judgment aforeſaid : Therefore it is 

nfidered, that the judg ment aforeſaid, given ia 

um aforeſaid, be in all things affirmed. And it is 

irther conſidered, that the ſaid Pilliam recover 

ainſt the ſaid * = damages aforeſaid, 
| and 
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and alſo pounds, adjudged to him by the 
cout t. of our lord the king now here, according to 
form of the ſtatute in ſuch caſe made and provided, 
for his damages, coſts and charges which he has 
ſuſtained, by occafion of the delay of the execution 
of the judgment aforeſaid, by means of the proſe- | 
cuting the "ſaid writ of error, which ſaid damages, 
coſts and charges, in the whole, amount-t9 
and that he have execution thereof, ke. | 
The entiy of a nonpros after ſcire facias quare execu- j 
tionem non in error, for want of aſſigning error. f 
Afterwards, to wit, n next after { 
in th's ſame term before our lord the king, at Weſt- d 
minſter, comes the ſaid Mil iam, 3 attorney 0 
_ aforeſaid, and ſays, that. execution of the judgment c 
', aforeſaid, ſtill remains to be made unto him: There- ſa 
fore he prays the writ of our lord the king to be di- 
rected to the ſheriff of the county of Middleſex afore- Wil !c 
ſaid, that he make known to the ſaid Benjamin to be th 
before the faid lord the king O00» ..4...,--Whereſoever da 
Kc. to ſhew if any thing he has or knows to ſay for by 
himſelf, why the ſaid illiam ought not to have ex- af 
ecution of his damages, coſts, and charges, afore- of 
faid, according to the form and effect of the judg- un 
ment aforcſaid, and it is granted to him, &c. by Wl be 
which it is commanded, to the ſheriff aforeſaid, that 
by good and lawful men of his bailiwick, he make WW 4« 


known to the ſaid Benjamin, that he be before the 
lord the king (on the return of the faire facias quart, 


&c.) whereſoever, &c, to ſhew in form aforefaid, if, 
&c. and further, &c, the ſame day is given to che fx 
ſaid Milliam, &c. at which day the ſaid William, by Wil ** 
his attorney aforeſaid, comes before our lord the !' 
king, at Weſtminſter, and offers himſelf againſt the li 
ſaid Benjamin, in the plea, aforeſaid, and the ſherif ler 
(to wit) B. T. eſq. and 7. S. eſq. ſheriff of the ad Dou. 
county of Middleſex, returned that by virtue of the vell 
ſaid writ to him ditected, by, Richard. Red and C 
Green, good, &c. he has given ſiotice to the ſaid id 
Benjamin, to appear, &c. to ſhew as by that wil 2g 
K E * N ; 5 f I De 4 


* 


he was required; and the ſaid Benjamin, being ſo- 
lemniy called, doth not come, but makes default; 
and hereupon the ſaid William ſays, that the faid 
Benjamin hath aſſigned no error or errors in the re- 


cord in the proceedings afoteſaid, or in giving the 


judgment aforeſaid ; therefore a day is given to the 
parties aforeſaid, to come before dur lord the king, 
on next aſter „ that is to ſay, for 
the ſaid Benjamin to aſſign error or errors in the re- 
cord and proceedings aforeſaid, or in giving the 
judgment aforeſaid. At which day, beſore our lord 


his attorney aforeſaid, and the ſaid Benjamin, being 
ſolemnly called, doth not come, but again makes 
default, nor hath he farther proſecuted the ſaid writ 
of error againſt the ſaid Vi liam. Therefore it is 
conſidered, that the ſaid William recover againſt the 
ſaid Benjamin, as well his damages aforeſaid, as alſo 

pounds, adjudged to him by the court of our 
lord the king now here, according to the form of 


damages, coſts and eharges, which he has ſuſtained 


aforeſaid, by means of the proſecution of the ſaid writ 
of error; *which damages, in the whole, amount 
unto and that the ſaid William have execution 


| {capias ad fatisfaciendum on g. judgment of the king's 
| bench affirmed in the exchequer chamber, | 


Benjamin Black,/ if he ſhall be faund in your baili. 
vick, and him ſafely keep, - fo that you may have 
his body before us at Weſtminſter, on F 
next after to ſatisfy William White fifty 
pounds, for his damages whieh he hath ſuſtained, as 
vell by reaſon of the not performing certain promiſes 
and undertakings,: made by the ſaid Benjamin to the 
aid Villiam, as: for bis coſts and charges. by him 
ddout. his ſuit in that behalf expended, whereof the 
Benjamin is convicted, as appears to us of record; 

: „ and 
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the king at Weſtminſter, comes the ſaid William, by 


the ſtatute in ſuch caſe made and provided, for his 


by occaſion of the delay of execution of the judgment 


thereof, &e, and the ſaid Benjamin in mercy, &c. 


George the Third, -&c, to the ſheriff of Middle. 
ſex, greeting: We command you, that you take 


4% 
| 


and alſo pounds lately adjudged to the ſaid Millian 
in our court of exchequer chamber, by our juſtices 
of our common bench, and our barons of our exche- 
quer of the degree of the coif, according to the fort 
of the ſtatute in ſuch caſe made and provided, for his 
damages, coſts and charges, which he had ſuſtained 
by reaſon of the delay of the execution of the judg- 
ment aforeſaid, on pretext of proſecuting our writ for 
eorrecting error brought in the premiſes by the (aid 
Benjamin againſt the ſaid William, the ſaid judgment 
being there in all things affirmed, of which the ſaid 
Benjamin is alſo convicted : as by the record and pro- 
ceedings of our ſaid juſtices and barons by them had 
in the premiſes, and by them remitted to, and re- 
maining in our ſaid court before us at Weſtminſter, 
alſo appears to us of record. And have you there 
then this writ. Witneſs, &c. _ „ 

| „ Stormont and My. 


A fieri facias on a judgment of the king's bench affirmed 
II m theexchequer chamber. ' 
George the Third, &c. to the ſheriff. of Middle- 
ſex, greeting : We command you, that of the goods 
and chattels of Benjamin Blag#, in your bailiwick, 
— cauſe to be made fifty pounds, which Millian 


* 
1 


. . White, lately in our court before us at Weſtminſter, 


by bill without our writ, and by judgment of the 
ſame court, recovered againſt the. ſaid Benjamin, for 
his damages which he had ſuſtained; as well by rea- 
ſon of his not performing certain promiſes and un- 
dertakings made by the ſaid Benjamin to the ſaid 
William, as for his coſts and damages by him about 
his ſuit in that behalf expended, : whereof the faid 
Benjamin is convicted, as appears to us of record; 
and alſo pounds, lately adjudged to the (aid 
WMilliam in our court of exchequer chamber, by our 
| juſtices of the bench, and our barons of our exche 
quer of the degree of the coif, according to the forn 
of the ſtatute in ſuch caſe made and provided, fo 
his damages, coſts and charges, which he had ſuſ 
tained, by reaſon, of the l ere 
5 N „ i POOR FE een ie 
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the judgment aforeſaid, on pretence of proſecuting 
our writ for correcting error, brought in the pre- 


miſes by the ſaid Benjamin againſt the ſaid Willis, 


the {aid judgment being in all things affirmed, of 
which the ſaid” Benjamin is alſo convicted, as by the 
record and proceedings of our ſaid juſtices and barons, 


by them had in the premiſes, and by them remitted 


to, and remaining in our ſaid court before us at 


Weſtminſter, alſo appears to us of record. And have 


you that money before us at Weſtminſter, on | 
next after to render to the ſaid William for 
his damages aforeſaid, And have there then this writ. 


On a nonpros for not affigning errors, at the end of 
the firſt recovery, And alſo pounds, ad- 
judged to the ſaid William in our ſaid court of exche- 


quer chamber, by our juſtices of our court of com- 


mon bench, and our barons of our exchequer, of the 
degree of the coif, according to the form of the ſta- 
tute in ſuch caſe made and provided, for his da- 
mages, coſts and charges, which he hath ſuſtained, 
by reaſon of the delay of the execution of the judg- 
ment aforeſaid, on pretext of proſecuting our writ for 


correcting of error, becauſe the ſaid Benjamin did 


not proſecute the ſaid writ with effect, of which the 
ſaid Benjamin is alſo convicted, as by the record and 
proceedings, of our ſaid juſtices and barons by them 
had, in the premiſes, and by them remitted to, and 
remaining in our ſaid court before us at Weſtmin- 
* = appears to us of record. An have you there 

lt; Ke 5:2 . ö | 


4 . 


Capias ad ſatisfaciendum on nonpros for not offgning | 


8 in error from the common pleas into the king's 
encp. 5. f = 5 | | 


George, &c. to the ſheriff of Middleſex, greeting : 
e command you, that you take :Bemjamin Black, 
le of, &c. gentleman, if he be found in your baili- 
nick, and ſafely keep him, ſo that you have his body 
fore us at Weſtminſter, on whereſo- 
= | ever 


Stormont and Way. 
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ever we ſhall then be in England, to ſatisfy Wil ian 
Il bite fifty pounds, for his damages, which the (aid 
William, Moy in our court, before Alexander, lord 
Loughborough and his companions, then his ma- 
jeſty's juſtices of the bench at Weſtminſter, recover- 
ed againſt the ſaid Benjamin for his damages which he 
ſuſtained, as well by reaſon of the not performing 
certain promiſes and e made by the ſaid 
Benjamin to the ſaid HFilliam, at Weſtminſter, in your 
county, as far his coſts and charges, by him laid out 
about his ſuit in that behalf, whereof the ſaid Beyja- 
min is convicted, as hy the record, and proceeding; 
thereof, which we lately cauſed to come into our 
court before us, for certain cauſes of error, and now 
there remaining, appears to us of record, And alſo 
pounds, which were awarded to the ſaid 
William, in our court before us, according to the 
form of the ſtatute in ſuch caſe made and provided, 
for his damages, coſts, and charges, which he had 
ſaſtzined, þy occaſion of the delay of execution of the 
ſaid judgment obtained on pretext of proſecuting the 

_ ſaid writ for correcting errors, becauſe the ſaid gen- 
jamin did not proſecute. the ſaid writ with effect, 
whereof the ſaid Benjamin is convicted, as appears to 
us of record, And have you there this writ, Wit- 


1 2) Sͤteormont and Way 


Fieri facias on nonpros for not aſſigning errors in em 


from the common pleas into the king's bench. 


George the Third, &c. to the ſheriff of Middle. 
ſex, greeting: We command you, that you cauſe to be 
made and levied of the goods and chattels of Binian 
Black, late of, &c. n your bailiwick, fifty 
pounds, which Wlan White lately in our court 
before Alexander, lord Loughborough, and his com 
panions, then juſtices of our court of common bench 
recovered apainſt the ſaid Benjamin, for his damag' 
which he hath: ſuſtained, on occaſion of the not pe 
forming certain promiſes and undertakings late 
made "07 es ſaid Benjamin to the ſaid William, * 


Weſtminſter in your county, as for his coſts ant 


charge 
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charges by him laid out about his ſuit in that behalf, | 


whereof the ſaid Benjamin is convicted, as by the re- 
cord, and proceedings thereof, which we lately 


cauſed to come into our court before us, for certain 


cauſes of error, and now there remaining, appears. 
to us of record: And alfo pounds, which 


us, according to the form of the ſtatute in ſuch cafe 
made and provided, for his damages, cofts, and 
charges, which he had ſuſtained, by occaſion of the 


were awarded to the faid William in our court before 


; delay of execution of the r obtained on pre- 
$ text of proſecuting the ſaid writ for correcting errors, 
k becauſe: the ſaid Benjamin did not proſecute the ſaid 
W writ with effect, whereof the ſaid Benjamin is con- 
ſq victed, as appears to us of record. And have you the 
id ſaid money before us on .____ Whereſoever we 
he then be in England, to render to the ſaid William for 
0, Wi tis damages, coſts and charges aforeſuid, and this writ. 
ad Witneſs William, earl Mansfield, at Weſtminſter, the 
the da of in the twenty-third year 
the OE Sd ro geil, al Dog, 5 f 
ar Si nem and Way. 
. a 
xk Capias ad fatisfaciendum wpor affirmance in debt in the 


king's bench, in errer from the common pleas, 
George, & c. to the ſheriff of Middleſex, greeting: 


te ſhall be found in your bailiwick, and him ſafely 
lep, ſo that you may have his body before us at 
Wefimuüe on” © (fl (97 bee 7535 Kar, 4 
vhereſoever we ſhall then be in England, to fatisfy 


dexander, lord Mr and his companions, 
dur juſtices of the bench, at Weſtminſter, recovered 


n our ſaid court o 


the bench, were adjudged to the 


ccaſion of the detainin 
ots, &c, whereof the 


the ſaid debt, as for his 
Benjamin was convicted, 


kid William for his damages, which he ſuſtained. by 


William White, as well a certain debt of fifty pounds, 
viich the ſaid William lately in our court, before 


wainſt the ſaid A as alſo pounds, which, 


We command you, that you take Benjamin Black, 
ate of Weſtminſter, in your county, gentleman, if 


eg 


as by the record and proceedings thereof which we 

| lately. cauſed to come into out court before us, fo; 
* a certain cauſes of error, now. there remaining, ap- 
peęs«qars to us of record. And alſo ' pounds, which 

were adjudged to the ſaid William, in our faid court 

before us, according to the form of the ſtatute in 

ſuch. caſe made and; provided, for his damages, coſis 

and charges, which he hath ſuſtained, by occaſion of 

the delay of the execution of the judgment aforeſaid, 

by the proſecution of our ſaid writ of error; the ſaid 

judgment being in our ſaid eur t. before us in al] 

things aſſirmed; whereof the the ſaid Benjamin is alſo 

- convicted, as appears to us like wiſe ot record. And 

have you there this writ. Witneſs, . 
4 ne l i, l 30,20 eee ii. 


e a -- 


Fieri faciag pan affirmance, in debt in the king's bench, 

fon the common pleas, 

03. atrial 1 , pool ot) : 
: George; the. Third, .& to the ſheriff of Middleſex, 0 

greeting: We command you, that you cauſe to be 


made and levied, of the goods and chattels, in your - 
ban of Benjamin Black, late of Weſtminſter, in 0 


our county, Siek n, as, well. à certain debt of 


— 


1 


ft unds, Which Willi m White lately in our 
cn before Alexander, 1070 Loughborough, and 1 
his companions, our juſtices of the bench at Weſt⸗ * 
minſter, recovered againſt the ſaid Benjamin, as allo 1 
.* pounds for his damages which he ſuſtained, by o 
reaſon of the detaining the ſaid debt, as for his colls 11 
and charges by him expended about his ſuit in this 
behalf, whereof the ſaid Benjamin was convicted, as 
by the record and proceedings thereof which we Jate- 8 
ly cauſed. to come into our court before us for certain t 
cauſes of error, now there remaining appears to us 
of record: And alſo pounds, which, were ad- . 
judged to the ſaid William, in our ſaid court before * 
\ us, according to the form of the ſtatute in ſuch calc ne 
made and provided, for his damages, coſts and char- i 
s, which be hath ſuſtained, by occaſion. of the de- WP... 
| 1 of the execution of the judgment aforeſaid, by the 
proſecution of our ſaid writ of error; the ſaid judg- 


ment being in our ſaid court before us in all things 
| 4 affirmed 


1 7 
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Armed 3 whereof the ſaid Benjamin is alſo convicted) 
as appears ta us likewiſe of recotd. And have you 

the 10 monies before us on wWhereſdever 

hall then be. in England, to render to the ſaid l. 
lam for his debt and damages, coſts and charges, _ 


:foreſaid, and alſo this write Witneſs, ce. 
on et or £3609 vt Anand HO - .  - 


In eefatum into any other county, after the words, | 
convicted, '&c.. is added, „And Our ſheriff of Mids «+ 
dleſex, at 4 certain wp ſd toe returned to * . 
that the ſaid Benjamin was not found in his bailiwick, 

reupon it is teſtified in our ſame court before 
vs, that the ſaid Benjamin lurks and wanders up and 
down in your county, and have then there this writ, 
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The high court of parliament” is the laſt tribu- 
| ral, the dernier reſort to which a writ of error. 
x lies, and if a judgment of the king's bench be re- 
oY in the éxche quer Se gem: a writ of Ty | 
ill lies into parliament, and that court may reyerſe 
” the judgment —_ exchequer chamber. RIO . 
rrof alſo hes into parliament from B. R. even 3 
the actions enumerated in the ſtatute 27 Fliz. c. 8. 
e. r that ſtatute only gives the party an election in 
Iſo thoſe actions to bri 3 in the exchequer cham- 
b er, but doth not take away the right to have the 
1 mit of error returnable in parliament, But if tje 
his et be by original in B. R. error muſt be always re- 
x; nable in parliament, for the ſtatute of Eliz. only 
Ne pres the option of error into the exchequer chamber 
wack rden the ſeven actions ſpecified are originally com- 
A writ of error that is brought in parliament, is 
de returnable, if the parliament is fitting, imme-. 
Wutely, or if the parliament is prorogued, then ad . 
prin perfgnemm. 
If error is brought on a judgment in B. R. the 
fiel juſtice conveys the roll with the tranſcript to 
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Ot Error: 


the houſe of lords, and leaving the tranſcript there, 
takes back the roll. 4 aft. 21. Gro. Fac. 241, 


Godb. 247. 


WM ben thetranſcriptis brought up, a peer is to move 


the houſe for a day to be appointed for the plaintif 
in error to aſſign his error, which is accordingly or- 
gdered, and of which the plaintiff muſt take notice, 


or the tranſcript will be remitted ; upon the aſſign- 
ment of errors the defendant joins iſſue in nulli 7 c. 


ratum, and upon another mation, their Iordſhips ap- 


oint a day for the hearing of the errors; at which day 
boch parties muſt attend with their counſel; but nei- 


ther party muſt have more than two to plead for bim. 
The writ is obtained of the curſitor of the proper 


county, as in other caſes, paying him 61. 15. 64, if 
no private ſeal, and the curſitor procures the warrant 
from the king. TOR IS 1 
It is then taken to the clerk of the errors in B. R. 
who will allow it, paying 4/. a copy of which allow- 
ante is to be ſerved on the attorney for the plaintif 


. ” 


- In theoriginal action. 


.” 


If bail is required, it is put in as before, and upon the 
return, that is, on the fitting of parliament, a rule tc 
tranſcribe is to be taken from the clerk of the errors 


and a copy ſerved on the plaintiff's attorney, and the 


tranſcript is made up by the clerk of the errors, wit 


 whomare to be left the pleadings. The clerk of the 


errors attends. the chief juſtice to the houſe, with th 
roll and tranſcript.. WS 2 | 2658s 


I .]ͤhbhe defendant in error is to petition the houſe, t 


appoint a day for the plaintiff to aſſign errors, whic 
is generally eight days, and which is to be moved Þ 
a peer, upon the petition being left with the clerk « 
the parliament : If the aſſignment of errors is not fie 


in the parliament-office with the clerk of the parli 


ment in time, he may petition the houſe for 2 nor 


Which will be ordered, commonly} with 201. coll 


but the coſts are diſcretionary, and not taxed 35 
other courts, and a remittituy of the tranſcript will! 


made out by the clerk of the parliament. 


I the plaintiff in error alledges diminution, 2 
prays à certiorari, it is to be iſſued without any 2 


— 
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tion, and td be returned in ten days; which if not 

done, or good cauſe ſhewn to the houſe to the con- 

trary, the plaintiff will loſe the benefit of his writ. 

To obtain a hearing the plaintiff in error muſt get 

is z peer to move the houfe that on aſſigning errors the 
5 defendant may appear, and make his defence. 


If the houſe be likely to riſe ſoon, after aſſign- 


Fe ment of errors, the defendant may, on pleading in 
10 nul.o eft erratum, get a peer to move the houſe upon 
ay petition, to appoint a ſhort day for the heating of the 
Jo cauſe, "0-4 5 ib Þ we OY PAS ; ELIT „ „ TEE, 
n. The caſes muſt be drawn up and ſigned by coun- 
1 ſel, which afe afterwards printed and delivered to the 

1 


lords by both parties. If the judgment is reverſed, 


execution accordingly ; if affirmed, the recofq is re- 
manded, and the court of king's bench will iſſue ex- 


then as the lords cannot award a writ of enquiry, the 


the writ of enquiry, and upon return thereof to give 


Sanding orders of parliament reſpect ing writs of error. 
Ordo Dom. Proc. die, ven. 13 Dec. 1661. 


phic That the'plaintiffs in all writs of error, after the ſame, 
ed b 2nd the records be brought in, ſhall h repair 
erk o the clerk of the parliament, and proſecute the writs 
t file of error, and ſatisfy the officers of this houſe their 
arlial fees juſtly due untò them, by reaſon of the proſecu- 
onpr oy don of the ſaid writs of error, and the proceedings 
colt thereupon,- and further ſhall aſſign their errors with: 


t days after the bringing in of. ſuch writs with the 
will ard; and if the plaintiff makes default ſo to do, 


then the ſaid clerk, if the defendant in ſuch writs 
quire it, mall record that the plaintiff hath not 
proſecuted his writ of error; and that the houſe doth 
therefore award that ſuch plaintiff ſhall loſe his writ, 

F 


* 


the chancellor; by order of the houfe, pronounces 


ecution ; but if the judgment below was for the de- 
fendant upon demurrer, and the judgment be reverſ- 
ed, whereupon a writ of enquiry becomes neceſſary, 


record is tranſmitted to B. R. for that court to award 


60 


and that the defendant ſhall go without day, and 
that the record be remitted: and if any plaintiff in 
any writ of error ſhall alledge diminution, and pray 
a certiorari, the clerk ſhall enter an award thereof 
accordingly ; and the plaintiff may, before in ue 
eft erratum pleaded, ſue forth the writ of certiorari in 
ordinary courſe, without ſpecial petition or motion 
to this houſe for the ſame; and if he ſhall not pro- 
ſecute ſuch writ, and procure it to be returned with- 
in ten days next after his plea of diminution put in to 


this houſe, then, unleſs he ſhall ſhew ſome cauſe | 
to this houſe for the enlarging of the time for the re- 
turn of ſuch writ, .he ſhall loſe the benefit of the ſame; 
and the defendant ir, the'writ of error may proceed ay 
if no ſuch writ of certiorari were awarded. 1 
Die Martis, 19 Aprilis 1698. 
That no perſon whatſoever do preſume to deliver f 


| printed caſe or caſes to any lord of this houſe, 
_ - unleſs. ſuch caſe or caſes ſhal} be ſigned by one or 
more of the counſel who attended at the hearing of 
the cauſe in the courts below, or ſhall be of counſel I *! 
at the hearing of this houſes | . 
Die Mercur 22 Dec. 1703. hs e 
Upon conſideration of the great ineonveniencies Wil the 
ariſing by motions and petitions for putting off cauſes, po 
after days have been appointed for hearing thereof, 2 » 
it is ordered by the lords ſpiritual and temporal in fhi 
parliament aſſembled, that when a day ſhall be zy- tog 
pointed for the hearing any cauſe, appeal, or writ of bor 
error, argued in this houſe, the ſame ſhall not be al- 1 
tered but upon petition ; and that no petition ſbali err 
in ſuch caſe be received, unleſs two days notice there - vitt 
of be given to the adverſe. party, of which notice, erde 
dath ſhall be made at the bar of this houſe, _ 
- Di Faris, 41 Fas 111% Go 
._ Ordered. that in a s upon writs of error de | 
pending in this houſe, when diminution ſhall be 208 
any time alledged, and a certiorari. pra ed and 2 
wWarded before in null 9 plesded, the cler 
of the parliament ſhall, upon requeſt to him made 
Sive a certificate that diminution is ſo alledged, an- 
a certiorari prayed and awarded thereupon. Di 
— 4 | 233 2 1 


* \ 


* | 
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It is ordered by the lords fpiritual and temporal in -- 
parliament aſſembled, that at the hearing df 'cauſes 
for the future, one of the counſel for the appellants - 
ſhall open the cauſe ; then the evidence on their fide 
ſhall be read; which done, the other counſel for the 
appellants may make obſervation. on the evidence; 
then one of the counſel for the reſpondents ſhall be 
heard, and the evidence on their ſide ſhall - be; read; 
after which the other counſel for the reſpondents + 
ſhall be heard, and one counſel only for the appel- 
lants to reply. ee ee r 4-444 | 


nnen 
To the right honourable the lords ſpiritual and tem- 
Peooral in parliament afſembled.' , 
The humble petition of Milliam White defendant, in 
a writ of error brought into this honourable houſe, 
wherein Benjamin Black is plaintiff. | 
THAT your petitioner having recovered a judg- 
ment in his majeRy's court of king's bench, againſt 
the plaintiff in error above- named, for one hundred 
pounds damages and coſts, the plaintiff hath brought _ 
a writ of error thereon, returnable before your lord- 


ſhips, and the record having been tranſcribed, was, 
ap- together with the ſaid writ, brought up into this 
ic of bonourable houſe, on 'the day of - laſt, 


That the ſaid plaintiff in error has not aſſigned any 
error or errors in the ſaid record and proceedings 
vithin the time allowed by the uſual and ſtanding 
order of this honourable houſe. | os 

6 Your petitioner therefore moſt humbly 
prays that your lordſhips will be pleaſed to 


r de order a nonpros to be entered on the '(aid 
be al wrrit of error, with ſuch cofts for the delay 
nd 3 of the execution of the judgment, as to 
cle! * your lordſhips in their great wiſdom ſhall 


ſeem meet. wr oe 17 
1 N « And your petitioner ſhall ever 
pray, &c. . 


< 
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| The like for a ſhort day 7 aſſen fart at the dſe of 4 
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To the right honourable the lords ſpiritual and tems 
pPjoral in parliament aſſembled, 


242 Thee humble petition, of &c. (as before.) 
ü /ĩ / -( Le Res 


After ſtating the judgment recovered, to the day 

tie tranſcript is broaght p. JJ 

That the ſaid writ oſ error is only brought for de- 

lay, and in order to harraſs and oppreſs your peti- 

tioner, ind to prevent him from having execution on 

his ſaid judgment, and not with any real deſign, as 

your petitioner verily. believes, of aſſigning any error 

or errors upon the ſaid judgment. | 

5 Four petitioner therefore moſt humbly 

© prays, that your lordſhips will be pleaſed to 

_ - ' order, that the ſaid plaintiff in error, ſhall 

aſſign error or errors upon the judgment 

aforeſaid, by ſuch ſhort day as your lord- 

_ ſhips ſhall K pleaſed to appoint, or that 

your petitioner may have ſuch other relief 

in the premiſes as to your lordſhips in your 
great wiſdom ſhall ſeem meet. 

5; | * And your petitioner ſhall ever 

pray, &c.,” * bs Thr 


Amen of ors. 
Afterwards, that is to ſay, on the. day of 


a jn the twenty- third year of the reign of our 
ſovereign lord George the third, &c. before the king 
himſelf in parliament, the ſaid Benjamin by C. D. 
his attorney comes and ſays, that in the record and 
' - Proceſs aforeſaid, and alſe in giving the judgment 
* aforeſaid, is there manifeſt error in this, to wit, &c 


„ wy 1 
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Teſtatus 


N 4 


; * — „ + | 
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Teſtatum fieri facias upon «a judgment affirmed in 
: 97 55 eee 


ſex 2 Whereas we lately commanded our 
| ſheriffs of Lo | 

made and levied of the goods and chattels of Benja- 
min Black, late of - gentleman, the ſum of 


court before us at Weſtminſter, 'by our writ, and 
by the judgment of the ſame court recovered. againſt 
the ſaid Benjamin for his damages which he had ſuſ- 
tained, as well by reaſon of the not performing cer- 
tain promiſes and undertakings made by the ſaid 


charges by him about his ſuit in this behalf expend- 


peared to us of record in our faid court before us, 
and alſo lately adjudged to the ſaid //51- 


lam, in our court of parliament before us, and the 


aſſembled, for his damages, coſts and charges which 
he had ſuſtained by reaſon of the delay of the execu- 
tion of the judgment aforeſaid, for that the ſaid Ben- 
jamin hath not further proſecuted a certain writ 
brought by him in the premiſes againſt the ſaid Wil- 


ver convicted as appeared to us of record in our ſaid court 
before us, and that our ſaid ſheriffs of London ſhould 


at a certain day now paſt, to render to the ſaid JYi7- 
lam for his damages coſts and charges aforeſaid, and 
our ſaid ſheriffs of London at that day returned to us, 
that the ſaid Benjamin had no goods or chattels in 
their bailiwick, whereof they could levy the ſaid 


cient]y teſtified in our ſaid court before us, on the 


George the third, &c. To the ſheriff of Middle- 


ndon, that they ſhould cauſe to be 


which William IVhite, lately in our 


Benjamin to the ſaid William, as for his coſts and 


ed, whereof the ſaid Benjamin was convicted, as ap- 


lords ſpiritual and temporal in the ſame parliament 


lam in the ſame court of parliament for correcting 
error, with effect, of all which the ſaid Benjamin was 


have the aforeſaid monies before us at Weſtminſter 


monies, or any part thereof; whereupon it is ſuffi- 


behalf of the ſaid William, that the ſaid Benjamin 
path goods and chattels in your bailiwick, ſufficient 


to levy the ſame; therefore we command you, that 
of goods and chattels of the ſaid Benjamin in your 
bailiwick, you cauſe to be made and levied the afore- 
ſaid „„ Os and you have the 
ſame before us, 3 >». Whereſo- 
ever, &c. to render to the ſaid William for his da- 
mages, coſts and 3 aforeſaid, and have you 
there alſo this writ. Witneſs Villiam earl Mans- 
field, at Weſtminſter, the day of in 
the twenty- third year of our reiggg 
| 5 S.)tormont and Wy, 


A writ of error doth not determine by the proro- 
gation of parliament, 2 Lev. 93. But if the parlia- 
ment is diſſolved, the writ of error is abated, 

If a writ of error is bronght in the exchequer 
chamber, and that being diſcontinued, another is 
| brought in parliament, the ſecond writ is a /uper/edeas 
but if a writ of error be brought in parliament an 
that abates, and the plaintiff” brings a ſecond that 
is no ſuperſedegs, becauſe it is in the ſame court, 
1 Jent. 100 7 5 
A writ of error returnable in parliament was diſ- 
continued by the prorogation, another writ was 
brought teſted the laſt day of the ſeſſions, 1 March, 
returnable 19 Noyember, to which day the. parlia- 
ment was A Reſolved by the court, that 
although the firſt writ was not diſcontinued by any 
act of the party, yet the ſecond writ ſhould be no 
Error from B. R. of a judgment for defendant in- 
to Dem, Proc. and the judgment was reverſed, and 
CA the record remitted into B. R. whereupon the plain- 
— plaintiff moved in B. R. for a new judgment. Per 
cur. A new judgment cannot be given here contrary 
.to that which is already given, the ſame court which 
reverſed muſt give a new judgment. Carth. 319 
L. Raym. , jJ0 5 735 
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Ns 07 the writ of Audits Quterela, __ 


F which is the commeneement of an c- 
1 tion ſomewhat in the nature of a bill in equity, 


if, ſtates that the complaint hath. been heard, audita 


complaint, commands the coutt to ball the parties 
before them, and after having heard, to do juſtice be- 


the court. | : | = 

An audita querela doth not lay where there is any. 
dther remedy at law; Tave, in a few inſtances, in 
which the party hath His election of this, or another 
"4 node of fedreſs. F n 


128 The liberality of the dourts in granting telief upon : 
motion, and the greater frequency of applications to 


Dy the courts of equity, Rave almoſt ſuperſeded: the uſe 
hat of the writ of audita gurrela, which formerly was, 


mon courſe of law had not an a pas, Wow avail 
himſelf thereof; as it is held that relief may be granted 


in- pon motion in caſes propet for an audita guerela, where 
and it is not grounded upon ſome foreign matter, as a 
lain- teleaſe, &c. £4. Rayn. 439- Barnes 247. but there. 
Per ag ſome caſes in which it muſt ſtill be the re- 
ich Thus where the party has a matter which he 


night have pleaded to a ſcire facias, and two nibils 
ve returned, and judgment againſt him, the court 
vill relieve him upon motion, without putting him 
kturned. Salt. 93. - 

An audita rk ſhall be granted out of the eonrt 
Where the record on which it is founded remains, 
ad ſuch audita r the rolls. of the ſame 


court 


to be relieved againſt fome oppreſſion of the plain- 


juerela defendentis, and ſerting forth the matter of the 


tween them. As ta give relief againſt a judgment ot 
execution awatded or likely to be awarded againſt the 
party upon ſome ground of injuſtice pointed out to 


Where the party had a good defence; but by the com- 


loan audita querela ; but otherwiſe, if a ſcire fœi be 


610 Of Audita-Querela,. 
| court is judicial, but it may be original, and the 
party may ſue it out of Chancery, returnable in the 
court where the record remain. I} 
But ĩt cannot be granted out of any court, return- 
able in the ſame court, where the record upon which 
it is founded is not there. F. N. WI. 5. 
It ſhall be allowed only in open court, 1 Bulſ. 140. 
2 Bull 97- and on motion R. Trin. g. Fac. I. and 
therefore when the curſitor hath made out the writ, 
it muſt be allowed by the ſecondary in court. 
| | ... The plaintiff in an audita quhrela, may be baile! 
x 1 If he ſhews matter in writing for his di charge, and 
= tte defendant be demanded whether he can gainſay it, 
0, Fo 133, 384. 2 Nl. 113. . 85. 
If he hath a releaſe or other writings upon which 
the audita guerelg is founded, the ſame muft be 
proved in court by the witneſſes, before the writ of 
audita gzerela be allowed, ot a ſuper/edeas granted, 
1 Sig, 371 Salk, 92. and then if not in execution, 
he may be bailed by the court, and on motion have 
a ſuperſedeas, Salk. 92. if in execution he cannot be 
bailed, until the defendant. plead to the audita * 
La. But an infant taken in execution brought an 
audita guereia, and on clearly proving his nonage, 


was diſcharged. Carth. 29. ; 
The proceſs on an audita.querela, when founded 
on a recard, or the party be in cuſtody, is a ſer: 
Facias, But if grounded on @ matter of fact, or de H 
party be not in cuſtody, but only brought quia tinet, Will z 
the proceſs is a venire facias, and afterwards a 4/- 
tringas ad infinitum, _ Kai "ug 3 
It is ng uper/edegs of itſelf, and therefore execu- 
tion may be taken out, unleſs a ſuper/edcas be ſuel BY © 
.out upon the allowance of the writ of audita ur. 5e 


l 5 Salk. 92. . 1 5 Mu hi 

| If the firſt writ of qudita guerela abate, upon a ſe- 
; ..q i the party may haye another ſapeſ. . . 
OTE os oe... + 


Tue bail for a party in execution, who is admiteif e, 
to bail on an e e muſt be four perſons, 7 
' who are to be bound that he ſhall- proſecute the ſuit f 


e gu if he amen, 


Gf Anbiea Gus rels. vr) 


the condemnation money, or that they mall do 
45 him, ſo that the bail cannot ee render 
him in tha diſcharge. | 955 * 


| Ball piece on an ani} . 0 2 . 


| Tem, Tn the HOT 7 = YE 
s ing « Grorhe the Third. | 1 


Middleſex, | bo Black, nw _ is deli- 5 | 
} to wit. vered. on bail, to proſecutej : * 
with effect, a writ of audita quergla, 5 0 "VE, 

by him to be diſcharged of and from a judg-| 
ment given againſt him, in the court of our. 


ich | ord #3 king before the king himſelf, at the |. a . 
de ſuuit of one William Ipite, for two, hundred 

- of BF pounds debt, and for damages, coſts and! 

ed, | MF * - & 

on, - ; 5 Fibers Red, of . 5 0 
gave ae cor «Crim, of &S - - 

t be | * Ne Ve Blue of &c.. i mer: 8 

Jr a | 5 uma OO. ＋ ce 13 

; al 7 D. N e 

5 — 

2 7 | Recogninance, 1 | | 

Lp Vou ſeverally acknowledge mo to owe 10 

75 Fillen White, of &c. the ſum of four hundred | 

poun . 


Upon condition that the ſaid Benjamin Black mall 7 
proſecute his ſult with effect, and if he ſhall be con- 
vited, or make default in the premiſes, that he ſhall 
pay the condemaatiqn money, or you Gall do it we | i 

im. 1 

An audita 9 verela does not lie after ud; ent upon 
2 matter 20 might have le ater judgments but 5 
where the party was condemned and had no day in 


702 to dend ity, an audita en les. w. 
6-4 j : Hun 4 N 1 of X ür i 
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* 


it, becauſe there is a verdict in the cauſe, which j i 
already determined upon another plea, ſo that he is 

put to his audita gucrela to hinder e 2 Luty, 
114 1174. 


| facias was brought upon a judgment, : and the de- 
| Not afterwards have an audita querela. 
plaintiff, and then taken again'upon the 


cution, may have an audita guerela to be diſcharged; 
| for the execution being once diſcharged, is ſo for 


If . hike given after the a uh prius, and 
þefore the day i in bank, the defendant cannot plead 


debt is brought on 2 judgment and judgment 
regovered thereon, and afterwards the firſt judgment 
is - reverſed on a writ of error, an audita quarely 
lies for relief on the ſecond judgment; but if a cr, 


fendant having a releaſe omits to-plead it; he ſhal 
One taken in execution and ſet at 1 by the 


ame exte 


ever, and ſuppoſes a ſatisfation. _ 
Judgment againſt the - anceſtor who pays it and 


dies, not Ras 2 a releaſe or deed upon the p- 


= Revived, lat the heir may maintain an 


| audita querela upon the payment, _—_ no deed or 


ſpeciality. , 2 5 455. 
” The aintiff, a feme ſole, married after the inter- : 


lacutor judgment, and before execution of the writ j 


of 9: V3 motion to ſet aſide the writ of enquiry ni c 
inquiſition refuſed, and the party left to his aud 


; guerela. Bunb. 283. 


If co are bound in an obligation, jointly ; n 


5 feverally, and judgment is is given againſt one in band 01 


and the other in banco regis, and one is taken in eie y. 
'cution in banco regis, and then an execution is take ti 
out againſt. the other in banco, by elegit, and lands ant 


goods delivered in execution thereon, he that is 1 : 
execution in banco regis, ſhall be delivered yo 5 
an audita querela, becauſe the execution upon M 
it is a ſatisfaction. Hob. 4. mY Face 5 | ve 
alf. y. Rol. Rep. 8, 9”. th 


"No bail is required on an | audita' guerela, broughiil dc 
by bail, te be relieved againſt a judgment or exec} | 
tion had a os them for the. e the princij re 


vel the | 


are in execution. © the 
 JudgnenW oi 


Judgment againſt, bail upon a ſcire facizs, upon 
mY of leaked, and a . 
judgment is reyerſed; the bail may be relieved by 
audita querela having no other remedy, having had 
no opportunity to plead it. ' 1 Noll. Abr. 308. 

Judgment in debt againſt H. who died, not having 
ſatisfied the debt, or rendered, ſcire facias againſt the 
hail, and after two nih:ls execution awarded, and upon 
audita querela, becauſe no capias ad ſatisfaciendum 


had been awarded againſt H. they had judgment. 


Cre. Elia. 597. 


If the ſuit was by original, there ſhould be fifteen" 


days between the ze/fe and return of the proceſs upon 
the audita querela, which muſt be returnable upon 


a general return; but by bill, fifteen days between 


the ze/fe of the firſt, and the return of the ſecond 


frire facias are ſaid to be ſufficient, and the writs . 


ſhould bg returnable on a day certain: 
The defendant in the audita querela ſhould beg 


9 # 


warned to appear. | 


If the defendant in audita querela - appears, the 
plaintiff declares, beginning in this manner: 


« Our lord the king, ſent to his een affigned | 


to hold pleas befare the king himſelf, his writ cloſed 
in theſe words, to wit, George the Third, &. (re. 
citing the whole writ of apdita-querela.”) ' _ 


4 


The better form is to recite the whole record of tbe 


recovery, in the declaration on an audita querela, 


or it may be recited generally. But if there is a 


variance between the andita querela and the declara- 


tion, the writ abates. F. N. B. 104. R. 

In the entry of the declaration, after the writ of 
audita guerela is ſet forth, the plaintiff ſuggeſts the 
gravamen, and prays to be diſcharged, &c. after- 
wards is ſet forth the award of the ſcire facias, or 


venire, &e, and the recognizance, if any, of bail, 


then the return to the ſcire fagias or venire, and the 
defendant's appearance. | 3 
If the matter is confeſſed, the plaintiff hath dude, 


ment and diſcharge by confeſſion; but if it is denied 


the parties proceeq to iſſue in fact or in law, as in 


othe I caſes. 


No 


4 


" tw 


d be } judgment againſt hi 
"It the 


ef Amit: Quertla. | 


N damages or coſts. can be geen pln 


in an audita qyerela.. 


By venir⸗ facias, the- plaintiff in l en 


| may have diſtreſs infinite till the defendant- appears; 


uae if the defendant doth not appear and plead after 
Airs facias's and two nibiſs returned, chere ſhall 


there be l the defendant. i in an . 
ta guerela before he have execution upon his firſ 


- gens, he may n e mne upon 


that 1 Fon 2 264. 
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{Extent of ſtatute/ 18 Ei. c g. 
inſt re- . 7 
. ry ge $25 comporading popular aclibos. | iid: . 
1 may ibid. brug 5 1 hots 5 558. 
m_ death 57 party, Mall not be r e 


Afions ſhall not abate aft — Muſt have ſerved five years, take — 


tory judgment. 


Death c one plaintiff to be ſuggeſted. ibid. 


Writ of right. | | ibid. 

Formedon. 3 

On On penal eee 1 informers. ibid. 
for the King, 


How originally" conſtituted. 


oaths, and be examined, bids 
Muſt file affidavit of the execution 2 | 


Caſes of abatement. Sas to 531] the articles of clerkſhip within t 
Plas in, vide, pa. months. 
Muſt have deen actually emp! in 
At ulm, vide, . the buſineſs of an e ed, in 

Actions. | Icierk having ſerved five years to a ſo. 
The nature of. 29 licitor or prothonatory may be admit- 
Criminal, popular and civil. itid ted. ibid. 
Real, perſonal and mixed. . If attorney dies, or leaves olf, may de 
Account. affigned. ibid 
Afnpfe, expreſs and im plied. 2 Muſt make affidavit of ſervice, Lid. 
Covenant. _ © 3T | Quaker's, affirmation. _ thid. 
Debt. 1 . iid, Confideration money to be inferted in 
Aſſault id. the articles at length. . 
Aſlault and falſe impriſooment. ibid. Manner of admiſſion. ibid, 
Caſe. : 32 98 of execution of articles. 2 
Trover. pag 3310 due ſervitude. 

Detinue. ric Attornies convicted of forgery, & 
Treſpaſs, EI ibid. 8c. pratifing may be tranſported. 26 
Reple vin. 1 oy Not to have more than two clerks. ibid. 
For and againſt whom actions lie. ibid. Not to bring any action until one month 
Obſervations on bringing actions. 34 after delivery of bill. ibid. 
Linitations,as ta time, vix. Bills may be taxed, bid. 


May detain writings until paid. iii. 


5 | Undertakingtoappear, oom pellable. bia- 


May not be changed without rule or 
— ibid, | order. ig. 
Wards. 1 2466 a Le ibid. May be puniſhed in a ſummary way. ibid. 
dum. Mag. iid} Adiive or frivolous matters hable > 


Treſpaſs, a battery, Sc. id. 
Treſpaſs quare claufum fregit, det inue, tro · 
8 account, debt without ſpecialty, | 


— not within the fatures of io - 


tation. 36 
Adions popular, the nature > of. 555 
Who may bring. ibid. 


Recovery. other than verdi ct no bar to. 


Deſendant mall have coſts in. . | 


coſts. | 
ſkin lies againſt for 1 "OY 
Permitting perſons not attornies, to 
practiſe in name to be diſabled. ibid. 
Clerks of the peace, under ſheriff, c. 
not to act as. ibid. 
To be governed by the maſter. ibid. 
Not bound to diſęgover olients ſecrets. ibid. 
Not 8 ſuing out writ, _"—_ 


ibis one court nt, to pragiile ia 
Fe N 28 


r end 
j an attorney thereof. 


Page 28 w 7 * eee f 
May not be juſtices of the peace. ibid. To move for and make ] 
. my foſeadaks [TH - | 
ore commenced, but may de 1 tax coſt on , 
. May not act dt ſeions, u — ö gp ; 
Ved 165 Affidavit ſervice.of 
May not be leſs in ejofment. E tur, — E 
8 ibid. Award cannot be 1 
Deldying ſuits, pay coſts, treble da- rule. I witho } 
mages, and of the roll. ibid Witneſs compelled ty make aft 
 'F - execution bond 
re proceedings i in caſe tt ; Attachment cannot be be granted on 0 0 
Antorney to 2 for, | 55 A avs 1 8 1 
nt of privilege. bid. | Award, performance co 
To make out. 8 e without new rule. mg mel F 
claratioh om. 3 bid. \Reſerence to tall not ay procetag L 
To file or deliver. ibid. | without agreement. H 
Attorney, 8 PET A _ Sid. | Party may proceed on by ae 5 
Bill aga SELF o8| and action. F. 
Bill againſt to file, &c. . 2 Attachment on diſcretionary. ; 8 
To diſcharge w 4 Need nat be nnen though ſo - 6 
. of f privilegs for. Pe ; od 7 hy M 
* and when not. 416 | Suing falpæna out of e A 
Attachment of privilege, not * breach of rule for. nem, A 
original. © q12 | Attachment granted on copy df. Fr I 
| Precipe for to be entered on roll. ibid. | Court will not eK amine juſtice of. ö. Re 
4 2 orney, when defendant ſhall plead Two of three arbitrators may make. i, Re 
do the declaration o. 413 | Of parol ſubſcription to. 55 
„ e eee e eee d 
Mill when to 3 wy 655 25 77 , moe : In 
9 4 . e be; 
taxed at ß prius. 414] The ans a Tk boy 
a ormer uſe o tad Dr 
ä Auen, vide, gectmens | Still the in ſome caſes bil In 
2. Arbitration. © . 23 * writ ia querela may be judicial Ink 
Hibs, NT nets £41 original. tn, In 
Of bonds of. Ibid. — whete the recrl Fo 
May be made ri of court, Stars 9 | - 
and 10 V. 3. c. 15. 842 Be allowed in cburt and on mol Fe 
When to complain of en kee id, by 
Limitation extends only to f When plaintiff in may be bailed. ” 
| by obligat 20 proceſs — 3 - Fo 
e fall ot bs fer ab fot form ale m out on. 
ho — ſecond Juperſedeas may be had - ul 
Kay coltafion or 3 4 8 
_ "arbitrators. ibid. Of bail in; | n 5 
| Court will not enter into merits of. = Bail-piece: uf 00 Af 
I ſwear Wie e on. -* $44 | edna querds when dots and daes ct W 
Time for may bo enlarged. he. . Wt 
On bond, affidavit muſt be mad of ex- Bail not required on for bail, ule Per 
_ *ecutien of bond and award. Ad. . <Xecution: ooh Of: 
| Kffidavit of execution of bond. ibid. ues ley for dof. n. 
- Of award. V 545 Defondant in thoota #, 
Df ſubmiſſion by deed. | Defendant in ſhould be > warned: i Wy 
Proceedings on. | | i, \ 
| Serra rae and demand mans 1 R | bu 2 


B . 
1 55 
plan. 1 Puge 52 
ail- piece. 53 
— to be filed by A ibid. 


When may be filed by plaintiff, ibid. 
Affidavit of ſervice of proceſs. # 
Baron and feme ſued, huſband muſt: 
appear for wife. | 54 
Writ in wrong name, and Kale 
files bail in the right, plaintiff may 
declare in that name. ibid. 


Charge of filing by the W h ibid. 
i 
\ Affdavits 10 bold to ſpecial bail, 
For money lent. 54 
Laid out and expended 55 
Had and received. ibid. 
Due on account ſtated. : ibid. 
For work done .and materials found. | 
I 
Goods fold and delivered. ibid. 
Meat, drink, waſhing and lodging: ibid. 
A ſurgeon's bill. ibid. 
An apothecary's. 56 
8 of ne ibid. 
: "$4, 4 06 
E. on leaſe. | iid. 
| On promiſſory nates, © 
Drawee againſt drawer. *- ohh 
Indorſee againſt drawer. 8 
Second againſt firſt ndorles”: #hid. 
600 On bills of excha wy 
ibic Drawee againſt e 1 
ihid Indorſee againſt acceptor. ibid. 
licial ladorſee againſt drawer. ibid. 
= I trover. at 
6 r journies, be and expencer. 
: 40 ON EEE 
, Ke. by an attorney, 68 
1275 an executor, &c. of an attorney. 
a. b goods fold in ay 
i partn ibid. | 
i By a e for goods ſo and _ 
- Afirmation of a Quaker for e 
1 
* Affidavit of an aſſault for ſpecial bail. 
wn — ſpecial bail required. 60 
611 Othe d ng to be held to dei  thid, 
6; 3 The og | 62 
i» d, - 7 Es, 
1 * N =; 
$, to be 
buy — | WAS E 


1 „ o * *. 


Necognizance. ; * id. : 
Notice of. 2 
When to except n vw, 
by eption. thid. 

hen to juſtify, ibith, 

Notice of juſtification if ſame bail. ibid. 
Of adding and juftitying. 25 28 
Bail to add. 


Notice to add one and juſtify. E. 
Affidavit of ſervice. | 


— 


To move to juſti ibid. 
To Jaitify by . ö ibid. 
Of putting in ball in the ii i. 
Before whom to de put in. 68 
When, and where tranſmitted. bid 
Affidavit of due taking. ; 6 
Of * al 


Filin 


g. ibids 
Notice of bail, and affidavit being filed: 
Of exception and notice of Rem | 
When bail-piece to be filed. ibid. 


1 Proceedings on Ball bond. 8 
ot the aſſignment᷑ of the dal · dona. df | 


Action thereon, + 


Stay of proceedings. 
If irregularly aſſigned, e | 
be ſtayed. | 7 
Ba proceeding 
Conditions A which Ty admit- 
I ted to bail, 368 
; Capi ian ad fati;fariendum mult ifſue, to war- 
rant proceedings. ibs 


| Plaintiff may proceed by debt on the 


recognizance or ſci. ſa. 
Recognizance not a record till filed. 5 
When defendant rendered, notice m 
be n, and an exoneraſur entered to 
dhe bail... 


ibs 
Ca. ſe. muſt be lefcfourdays for return. jb. 
On original, muſt have fifteen day 
between tage and return. 


By bill, 480 0 
Proceedings in on of debt on 1 

nizance. 
Time the bail have d oder after re- 
turn of proc eſs. B. 
370 


Venue maſt be in Middleſex. - 
W not liable for more than ſworn 2 | 


coſts. 
Flags Fon by Ft — 


muſt be fi 

Oft the — f on the roll. = 
Entry of roco of bail. 371 
92 when to be ſued out. 372 
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„ 


| fa, a and bear 


CHE 


Only diſcharged by Eertificate from 


Page 372 debts certain, _- Pas 
ons for returnof ſs fe to W * Diſcharged b e from e 
Scixe ſacian a 7h. bond if forfeited, otherwiſe not; it. 
Preci 37 4 3 Bar, trial at, vide trial. ; 
Rule for Judgraent. ib. Bill of ey vide . 
e ; be given. ib. 1 
ry of two ſci. fas. and nibils, ib. Cale te vide Mee. | 
Of one and ſcire ſeci. 375 1 
F 1 — 
appearing to ſci. ib. Of the miſſieners 
Declaration again vail in {6 . ib. | MO e e 
Mew to be _—_ 15 B. Of the circuits. l 2 
What bail may ib. The circuits. 75 ib, 
Proceedings in ſci. 2 on original. 377 | Officers of the circuits, 4t 
Coſts of /. /a. cannot be levied on bail noVite. 
on original. ib. | How to be taken. 10 
Nor cols nem, = n e juyment.n. — 36 
* 1 . 
Fe et. in ente. | b. | Commons, members of the bouſe ifs Frey 
7 a. in caſe. 379 u e 3 el 
22 — 3 | Common. ples, error from, vide error. 
t. OS 80 | 
& in n debt. FFF | 
en the bail muſt render the ae, Aon oy conſolidate, bl | 
Porations, Proccedings as to. | 
Manner if in cuſtody of other wes 
"than of Loadon and Middleſex- 383 | po Bed by proper 28 rel Ld 
of ——— of . ib. | To fue e 5 ˖ 
proceeding omes n 4 | 
and obtains certificate SHE. eras 2222 ni 0 
1 ee 2— in town. . Nee 4 f 
otice uxren * A 
Affidavit of fervice. . ng wa h 
| ey deer relative to bail. 384 to 395 | Cannot ſue as . | | 7 10 
FE  Bankrupts, proceedings as w. — not lie againſt. . $ 
akres What. 135 c 3 
. 45 | Cannot ſue without head. ' 
— $87 | Norcomml evan, ve outone "lp 
Payiag 158. in te 9 ſhall be be dis N or be executors or adminiſtrator. n 
Shook Nor joint tenants. .- bor 
Producieg ng eee mee Nor be ſeized to the uſe of another. 5 For 
Application for diſcharge of. - Members cannot be witneſſes for. . 
Cannot be diſcharged from extent 7 Of increafing iſfues againſt. 0 I 
May from attachment on.an — js, 4 Ejement by, good without deed, Men 
Diſcharged from coſts in error. ib. Cannot be ſued by capi. dai 
May o plaintiff to elect Jaw or' EY Court f king's bench: > 
— commi ; 434 Origin and juriſdiction of. 1. 
| — on — to cleft. 15. Of the e . ol 
435 | The officers on the civil ſides © 75 
7 bail diſc eri aha 
8 harged by Re . Wc: 
. Bankrupt not  Gſcharged from baile D. 
5 4 Declaration · 
Rxocutor; pleading falſe plea nod diſ- Definition of. : prof 
8 8 436 | Counts im | 
9 or money of toſtator The ſuit or ſea. 
ace liable. (bit Pledges of proſecution. 


| "Fe 
©  Precedents off 
for goods ſold and delivered, money 
laid out and expended, ang my 
lent and advanced. Jes % 
Obſervations. 
0 


Common counts. 


9. > Wh 


Remarks. ' 
Work and labour done, 1 materials 
found and, provided. 87 
Work and labour as ſurveyor 89 
Hire of horſes and chaiſes, and pi 
wh | innkeeper's bill. 
9 For the uſe and occupation of land. 4 
#, On note, drawee againſt di awer. 100 
ih Jadorſee againſt drawer. * 102 
41 


On N notes, indorſee againt Xi 


- 14 
0 bill of exchange, drawee againſt 

dings acceptor. 107 
Indorſee againſt drawer. 109 

Indorſee againſt aecertuft. 112 

wh On bond. 114 
In trover, 115 

636 On warranty, i hq 11 6 
la treſpaſs. 120 

la welpaſh and afſault. 161 

y. 424 la treſpaſs, aſſault, and falſe impriſon- 
ib, ment. 15 162 

ih —— and aſſault tor gi com. 163 

1 patent. 122 


for board, cloathing, and education of 
an infant againſt the father. 131 
dankrupt. 

For an executor for goods fold and « de-| 
lirered. x36 
Againſt an executrix for gogdt ſold and 

delivered to teſtator,- 138 
For goods ſold and delivered to a te- 


winiſtrator. 40 
For an attorney and ſolicitor's bill. 143 
For an apothecary againſt huiband and 

wife, for medicines, &c. for the mol 


while _ 
du bail bon e the pringipal. 5 
| 15 


&anſt one bail, 
ene. : 
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Au 8 an _ vio 
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* word 
th an exceſſive diſtreſs. 


Y ent, 
Of delivering 3 
groſſing and charge. 191 
to be delivered. „ 
hen left in the office. g ; 
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ice to the defendant. 


* be 
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On joint note againſt one drawer. 105 


| 


by afſig'-ees on a note indorſed * 4a 


ftator againſt his executor, by an ad- 
1 


1 


j 


When defendant muſt plead. 2 192 
Declaring de bene efſe. g 
When the defendant may imparle. 2 | 
Declaring by the bye, 

Declaration before ſpecial bail put ws a 
waiver, before juſtification an ac- 
ceptance, unleſs de bene efſe. 194 

Original in one county, declaration hh 
another, nn aw, otherwiſe 
by bill. ; >. ib 

Time to declare. ib. 

Notice of declaration 4 15 eſſe where 


dailable. 25 
Upon common proceſs. 


| 


od bail filed according to the Nature, 

ee 2 | Deeds to invol. . "Os | 
Deed to acknowledge execution of. 
When may be inrolled. | £3 4 
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el, jure Hy wy vide june 
Definition. | uy 
| Avermeat, 


Tor want of form, procecdiog ON» ib, 
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General gemurrer- Fon demurrer ; 
J.. declaration. 1 240 
Demurrer to plea. 24x 
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To make up the paper-book an fle- 


murrer. 
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3 | Of ifus te part, and damurrer 28 to 


hen defendant may fign nonpra. ib. 
| Of ſigning judgment on demutrer.... ib. - 
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murrer- hook, 10 
Of deliverin copies. 5 5 
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Qf final judgment, | 
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When w 
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.. ouſter. 494 | 
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| to be ſued out. 495 
Of ebe ſervice of the declaration. . 
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